This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


HARVARD  LAW  LIBRARY 


Received 


rrp 


1921 


Digitized  by 


Google 


rfc 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS  OF  CASES 

DEOIDED  IN 


THE  SUPREME  COURT 


OF  THE 


STATE  OF  UTAH 


W.  S.  DALTON 

BEPOBTEB 


VOLUME  LV. 


o 

NOVEMBER,  1919  TO  APRIL,  1920. 


CHICAGO 

CALLAGHAN  AND  COMPANY 

1921 


Digitized  by 


Google 


C!OPTBIOHT,   1921 

by 
CALLAGHAN  ft  00. 

SFP  231921 


Digitized  by 


Google 


JUDGES  AND  OFFICERS 

OP 


THE  SUPREME  COURT 


OP  THE 

STATE  OF  UTAH 


CHIEP  JUSTICE 

HON.  E.  E.  CORFMAN 

JUSTICES 

HON.  S.  R.  THURMAN 

HON.  VALENTINE  GIDEON 

HON.  A.  J.  WEBER 

HON.  J.  E.  FRICK 

CLERK 

HARRY  W.  GRIFFITH 

DEPUTY  CLEBK 

J.  S.  ROLLO 


BEPOBTEB  OF  DECISIONS 

W.  S.  DALTON 


TERMS  OP  COURT 

SECOND  MONDAY  IN  FEBRUARY  SECOND  MONDAY  IN  MAY 

SECOND  MONDAY  IN  OCTOBER 


(iii) 

/Google 


Digitized  by  ^ 


JUDGES  OF  THE  DISTRICT  COURTS, 


First  District. 


(Including  the  Counties  of  Box  Elder,  Cache  and  Rich) 
Hon.  Justin  D.  Call Brigham  City 


Second  District. 

(Including  the  Counties  of  Davis,  Morgan  and  Weber) 

Hon.  Abthub  E.  Pbatt Ogden 

Hon.  Albert  W.  Agee Ogden 
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(Including  the  Counties  of  Salt  Lake,  Summit,  Daggett  and  Tooele) 

Hon.  Harold  M.  Stephens Salt  Lake  CJity 

Hon.  p.  C.  Evans Salt  Lake  City 

Hon.  William  H.  Bramel Salt  Lake  City 

Hon.  George  F.  Goodwin Salt  Lake  City 

Hon.  J.  Louis  Brown Salt  Lake  City 

Hon.  John  F.  Tobin Salt  Lake  City 

Hon.  Wilson  McCarthy Salt  Lake  City 

Fourth  District. 

(Including  the  Counties  of  Uintah,  Utah,  Duchesne  and  Wasatch) 
Hon.  Andrew  B.  Morgan , Provo 


Fifth  District. 

(Including  the  Counties  of  Beaver,  Iron,  Juab,  Millard 

and  Washington) 

Hon.  David  H.  Morris St.  George 


Sixth  District. 

(Including  the  Counties  of  Garfield,  Kane,  Piute,  Sevier  and  Wayne) 
w*^^    H.  N.  Hayes Richfield 


Seventh  District. 

Including  the  Counties  of  Carbon,  Emery,  Grand,  San  Juan 
and  San  Pete) 
George  Christensen Manti 
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OFFICERS  OF  THE  UNITED  STATES  COURTS 
DISTRICT  OF   UTAH. 


Associate  Justice,  Supreme  Court 
Hon.  Willis  Van  Devanteb Washington,  D.  G. 

Judges  of  Circuit  Court  of  Appeals. 

Hon.  Walter  H.  Sanborn St.  Paul,  Minn. 

Hon.  William  C.  Hook Leavenworth,  Kan. 

Hon.  Walter  I.  Smith Council  Bluffs,  Iowa. 

Hon.  John  B.  Garland Washington,  D.  C. 

Hon.  Kimbrough  Stone .-Kansas  City,  Mo. 


Judges  of  the  United  States  District  Court. 
Hon.  Tillman  D.  Johnson Ogden 


District  Attorney. 
Hon.  William  W.  Ray Salt  Lake  City 

Assistant  District  Attorney. 
Hon.  I.  B.  Evans Salt  Lake  City 

IffarshaL 
Hon.  Aquila  Nebeker Salt  Lake  City 

Clerk  of  the  District  Court 
Hon.  John  W.  Christy Salt  Lake  City 


The  terms  of  the  United  States  District  Court  of  Utah  are  held  as 
follows:  At  Salt  Lake  City,  second  Monday  in  April  and  November; 
at  Ogden,  second  Monday  in  March  and  September. 
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FARMER  V.  CHRISTENSEN  et  al. 
No.  3280.    Decided  July  9,  1919.     (183  Pac.  328.) 

1.  Pabent  and  Child— Right  to  Custody.  Other  things  equal,  the 
natural  parent  of  a  child  is  entitled  to  its  care,  custody,  and 
control,  but  may  by  agreement  or  conduct  deprive  himself 
of  his  natural  right  to  confer  it  upon  others;  the  guiding  prin- 
ciple always  being  the  best  interests  of  the  child  for  the  pres- 
ent and  future.i     (Page  5.) 

2.  Parent  and  Child — ^Right  to  Custody.  Divorced  father  of 
boy  living  with  his  maternal  grandmother  and  his  mother's 
second  husband  held  entitled  to  the  custody  of  the  boy  in  order 
that  he  might  be  adopted  by  his  father's  sister  and  her  hus- 
band, fit  persons  by  character  and  means,  and  anxious  to  have 
the  child,  despite  a  strong  affection  between  the  boy  and  his 
stepfather  and  grandmother.     (Page  7.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County;  R.  B.  Porter,  Judge. 

Suit  by  George  P.  Farmer  against  John  W.  Christensen 
and  another.  From  judgment  for  petitioner,  defendants 
appeal. 


1  Stanford  v.  Gray,  42  Utah,  228,  129  Pac.  423,  Ann.  Cas.  1916A, 
989;  Hummel  v.  Parish,  43  Utah,  373,  134  Pac.  898, 
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Remandei>  with  directions  to  strike  a  finding  from  the  rec- 
ord, and  judgment  otherwise  affirmed  conditionally. 

Rogers  &  Haas  of  Salt  take  City,  for  appellants. 

Ray  Van  Cott  of  Salt  Lake  City,  for  respondent. 

GIDEON,  J. 

George  F.  "Parmer  filed  a  petition  in  the  district  court  of 
Salt  Lake  county,  Utah,  against  John  W.  Christensen  and 
Mrs.  G.  A.  Almquist,  designated  herein  as  defendants.  The 
petitioner  alleged  that  Joseph  Harry  Parmer,  of  thk  age  of 
ten  years  is  his  son  and  is  unlawfully  detained  and  restrained 
of  his  liberty  by  defendants.  Defendants  answered,  admit- 
ting that  petitioner  is  the  father  of  the  child,  but  denied  his 
right  to  \its  custody,  and  also  denied  that  said  child  was  un- 
lawfully restrained  by  them.  A  hearing  was  had  before  the 
district  court,  and  the  custody  of  the  minoi*  awarded  to  peti- 
tioner.   'From  that  judgment  defendants  appeal. 

The  petitioner,  in  the  year  1902,  was  married  to  Emma 
Parmer,  the  mother  of  the  child.  Two  children  were  bom 
of  that  marriage,  a  son  now  fourteen  years  of  age  and  the 
child  involved  in  this  litigation,  who  was  ten  years  old  in 
September,  1917.  The  eldest  son,  not  in  any  way  involved 
in  these  proceedings,  at  the  age  of  two  and  one-half  years, 
became  seriously  sick  with  spinal  meningitis.  That  disease 
left  him  entirely  deaf.  During  such  sickness  he  was  taken 
to  the  home  of  a  Mrs.  Jacobsen,  a  sister  of  petitioner,  and 
he  has  remained  in  that  home  and  been  cared  for  by  that 
worthy  woman  and  her  husband  ever  since.  The  petitioner 
has  at  no  time  contributed  to  the  support  of  this  afflicted  son. 
Petitioner  and  his  wife  lived  together  until  1909.  During 
that  year  the  mother  of  the  child  refused  to  continue  the  mar- 
ital relation  with  the  petitioner,  and  thereafter,  in  the  year 
1912,  filed  a  complaint  for  divorce  in  the  district  court  of 
Salt  Lake  county,  charging  cruel  treatment  and  failure  to 
provide  her  with  the  common  necessaries  of  life.    A  decree  of 
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divorce  was  granted  plain tiflf,  the  former  wife  of  petitioner 
herein.  She  was  awarded  custody  of  the  two  children.  Sub- 
sequent to  that,  in  the  year  1915,  the  mother  of  the  child 
married  defendant  John  W.  Christensen.  The  mother  was 
then  in  poor  health,  and  thereafter,  in  the  fall  of  1916,  died. 
From  and  prior  to  the  date  of  the  marriage,  the  minor  child 
had  been  a  member  of  the  household  of  Christensen,  and  said 
minor  has  since  said  time,  at  the  date  of  filing  this  petition, 
and  at  the  date  of  trial,  resided,  and  at  this  time  resides,  at 
the  home  of  said  Christensen.  The  defendant  Mrs.  Almquist 
is  the  mother  of  the  former  wife  of  Farmer  and  grandmother 
of  the  child.  Said  grandmother,  after  the  marriage  of 
Christensen  and  the  boy's  mother,  resided  and  had  her  home 
with  them.  She  has  continued  since  the  death  of  her 
daughter  to  reside  at  the  home  of  said  Christensen  and  has 
cared  for  and  been  the  companion  of  the  boy  during  all  that 
time.  A  strong  attachment  and  affection  exist  betwen  the 
grandmother  and  the  child  as  well  as  between  the  child  and 
defendant  Christensen.  The  boy  is,  for  such  reason,  ex- 
tremely anxious  that  he  be  permitted  to  continue  to  make  his 
home  with  his  said  grandmother  and  stepfather. 

The  petitioner  is  a  resident  of  Idaho.  He  has  never  re- 
married. He  frankly  admitted  during  the  trial  that  he  is 
not  situated  so  that  he  can  provide  a  good  home  for  his  son 
Joseph  or  give  him  the  care  and  attention  that  he  desires  the 
child  should  have.  It  also  appears,  and  is  so  stated  by  the 
petitioner,  that  he  desires  that  the  boy  shall  be  adopted  by  one 
Samuel  M.  Taylor  and  his  wife,  Ada  F.  Taylor,  residents  of 
Salt  Lake  City.  It  likewise  appears  in  the  record  that  the 
father,  prior  to  trial,  executed  the  necessary  relinquishment 
of  said  minor  child  and  consented  that  he  might  be  adopted 
by  Taylor  and  wife.  Mr.  and  Mrs.  Taylor  are  well-to-do 
people,  about  forty  years  of  age,  and  have  no  children  of 
their  own.  They  own  a  good  home.  Mr.  Taylor  has  an  in- 
come of  $2,500  a  year  independent  of  his  wife's  income.  He 
testified,  and  that  is  not  disputed,  that  he  has  property  worth 
$20,000.  Said  Taylor  and  wife,  in  their  testimony,  expressed 
a  very  ardent  desire  to  adopt  this  boy  and  make  him  their 
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heir.  They  both  expressed  a  liking  and  affection  for  the  child 
and  felt  sure  that  they  could  do  better  for  him  in  the  way  of 
furnishing  a  home,  education,  and  general  moral  training 
than  he  would  likely  receive  from  those  in  whose  custody  he 
now  is. 

The  grandmother  is  now  over  seventy  years  of  age.  The 
stepfather  was  thirty-one  at  the  date  of  trial.  The  grand- 
mother is  without  property,  and,  the  district  court  found,  is 
quite  feeble.  Mr.  Christensen  owns  his  home  and  has  some 
other  property.  He  is  an  industrious,  and,  as  appears  from 
the  record,  a  very  kind  and  considerate  man.  He  is  deeply 
attached  to  the  boy,  and  the  district  judge  stated  in  summing 
up  the  case  that  his  conduct  toward  and  treatment  of  the 
child  have  been  most  considerate;  that  because  of  said  con- 
duct and  treatment  there  has  grown  up  between  him  and  the 
boy  a  strong  attachment,  and  the  boy,  for  that  reason,  is  ex- 
tremely reluctant  to  leave  his  home. 

During  the  oral  argument  it  was  suggested,  and  consented 
to  by  both  parties,  that  the  members  of  this  court  could,  if 
they  so  desired,  either  collectively  or  individually,  talk  to  the 
child  and  learn  his  wishes  and  feelings  respecting  the  parties 
to  these  procedings.  Accordingly  the  Chief  Justice  and  the 
writer  of  this  opinion  have  had  a  personal  interview  with 
the  boy.  He  is  an  exceptionally  bright  child.  The  result  of 
that  interview  confirms  what  is  apparent  all  through  the 
record,  the  desire  of  the  boy  to  be  left  where  he  is,  his  strong 
affection  for  his  grandmother  and  stepfather,  and  the  con- 
siderate treatment  which  the  child  has  been  receiving. 

The  record  discloses  that,  so  far  as  the  father  of  the  child 
is  concerned,  his  conduct  during  the  life  of  the  boy's  mother, 
both  before  the  divorce  and  afterwards,  and  his  neglect  of 
the  child  since  the  death  of  its  mother,  have  been  such  that 
he  is  entitled  to  very  little,  if  any,  consideration  respecting 
the  future  care  or  custody  of  the  child.  The  record  abun- 
dantly, in  my  judgment,  proves  that  the  boy's  mother  was 
not  only  justified  in  refusing  to  continue  the  marital  relations 
with  the  boy's  father,  but  that  his  treatment  was  such  that 
she  could  not,  without  being  subjected  to  neglect  and  cruel 
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treatment,  do  otherwise.  The  boy  was  bom  in  1907.  He  was 
therefore  ti/ro  years  old  when  his  mother  refused  to  live 
longer  with  his  father.  The  testimony  abundantly  establishes 
the  fact  that  during  the  time  from  the  child's  birth  until  his 
mother  left  his  father  the  father  drank  to  excess,  neglected 
lUs  family,  did  not  provide  the  child  either  with  clothing  or 
other  necessaries  of  life  as  he  ought  to  and  could  have  done ; 
that  after  his  wife  separated  from  him  until  the  date  of  the 
trial  he  did  not  trouble  himself  to  know  whether  the  child 
was  clothed  or  fed.  The  most  that  it  is  contended  he  had 
contributed  to  the  support  of  his  wife  or  the  child,  notwith- 
standing his  wife  was  sick  in  the  fall  of  1909,  was  the  sum  of 
thirty-two  dollars  at  that  time  and  sixteen  dollars  at  a  later 
date.  If  this  controversy  were  between  the  father  and  the 
defendants,  no  court,  in  my  judgment,  \vould  hesitate  in  dis- 
missing the  petition. 

It  is  true,  everything  else  being  equal,  that  the  natural 
parent  of  a  child  is  entitled  to  its  care,  custody,  and 
control    This  court,  however,  by  its  former  decisions,  1 

is  committed  to  the  more  humane  doctrine  that  in  cases 
of  this  nature  the  natural  parent  may,  by  agreement  or  by 
conduct,  deprive  himself  of  his  natural  right  and  confer  it 
upon  others;  that  in  cases  where  the  parent  has  lost  that 
right  either  by  agrement  or  conduct  the  guiding  principle 
will  always  be  the  best  interests  of  the  child  for  the,  present 
and  its  future.  Stanford  v.  Oray,  42  Utah,  228,  129  Pac. 
423,  Ann.  Cas.  1916A,  989 ;  Hummel  v.  Parrish,  43  Utah,  373, 
134  Pac.  898. 

Under  the  facts  as  appearing  in  this  record  it  is  not  easy 
to  determine  just  what  disposition  should  be  made  of  the 
child.  The  fact  is  that  the  litle  boy,  to  a  great  extent,  is  a 
stranger  to  Mr.  and  Mrs.  Taylor.  True,  he  has  visited  their 
place  a  few  times  in  years  gone  by,  but  as  he  testified,  he 
does  not  now  know  where  their  present  residence  is  located. 
Very  naturally,  by  reason  of  the  treatment  of  his  stepfather 
and  his  grandmother,  a  strong  affection  exists  between  them. 
It  will  be  with  grief  and  no  little  heart  burning  that  the 
grandmother  is  parted  from  him  or  he  from  her  as  well  as 
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from  the  stepfather.  Nevertheless  the  future  interests  of 
the  child  must  control  the  actions  or  order  of  the  court. 

The  district  court  after  a  hearing  running  over  a  period  of 
several  days,  concluded  that  the  interests  of  the  child,  both 
present  and  future,  would  be  best  subserved  by  granting  the 
claim  of  the  petitioner.  The  grandmother,  in  the  very  nature 
of  things,  can  live  only  a  few  years  longer.  She  is  without 
property  for  her  own  support  and  cannot  be  of  any  help  in 
the  future  education  of  the  child.  The  defendant  Christen- 
sen is  a  young  man  and  in  all  probability  will  marry  again. 
Doubtless  it  is  his  intention  to  do  everything  within  his  means 
or  power  to  provide  the  little  boy  with  a  home  and  to  educate 
him  and  treat  him  as  though  he  were  his  own  child.  What 
a  change  in  Mr.  Christensen 's  domestic  relations  might  bring 
to  the  boy  or  the  treatment  he  might  receive  in  his  new  home 
are,  to  say  the  least,  problematical.  On  the  other  hand,  the 
record  shows  that  Mrs.  Taylor  is  related  to  the  boy  by  blood, 
being  a  sister  of  the  boy's  father.  Both  Mrs.  Taylor  and  her 
husband  are  anxious  to  adopt  the  child,  and,  as  they  both 
testified,  treat  him  as  their  own  child.  They  are  able  to  do 
much  more  for  him  in  a  material  way  than  either  or  both 
of  the  defendants.  If,  however,  there  were  no  other  reasons 
than  material  benefit  the  court  would  not  be  justified,  for  that 
reason  alone,  in  awarding  them  the  custody  of  the  child.  No 
word  of  suspicion  is  found  in  the  entire  case  against  the 
character  of  either  Taylor  or  his  wife.  The  lower  court  evi- 
dently did,  and  so  must  this  court,  accept  their  statements 
that  the  little  boy  will  be  treated  with  every  consideration 
and  kindness  and  that  every  effort  will  be  made  by  them 
tending  to  promote  the  present  happiness  and  future  useful- 
ness of  the  child,  and  that  his  surroundings  will  be  of  such 
a  pleasant  nature  and  such  kindness  and  consideration  will 
be  shown  him  as  will  cause  him  to  become  attached  to  and 
fond  of  his  adopted  parents.  Without  that  assurance  the 
court  would  not  be  justified  in  awarding  them  the  custody  of 
the  child. 

Moreover,  it  is  in  evidence,  and  in  fact  it  is  apparent  from 
the  entire  record,   that  the  relationship  existing  be- 
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tween  the  families  of  Mr.  and  Mrs.  Taylor  and  that  of  2 

Mrs.  Jacobsen  is  most  intimate  and  cordial.  As  stated 
herein,  the  elder  brother  of  this  minor  is  now,  and  has  been 
since  he  was  of  the  age  of,  about  three  years,  making  his 
home  with  Mrs.  Jacobsen.  It  is  in  every  way  desirable  that 
the  two  children  should  know  more  of  each  other  than  they 
do  under  the  present  arrangement,  or  are  likely  to  if  this 
little  boy  continues  to  make  his  home  with  defendants.  Con- 
ceding the  delicacy  of  taking  the  child  from  his  present  sur- 
roundings, I  am,  nevertheless,  in  considering  the  future  in- 
terests and  well-being  of  this  child,  clearly  of  the  opinion 
that  it  will  be  for  his  best  interests  that  his  future  should  be 
with  the  family  of  his  uncle  and  aunt,  and  that  the  district 
court  was  justified  in  the  decree  entered. 

The  record  in  this  case  is  voluminous,  covering  nearly  800 
typewritten  pages.  Very  much  testimony  was  offered  by 
both  parties  respecting  the  wishes  of  the  mother  of  the  child 
as  expressed,  by  her  during  her  last  illness.  Mrs.  Taylor  tes- 
tified that  the  mother  at  various  times  appealed  to  her  to 
care  for  her  son  Joseph.  Likewise  Mrs.  Jacobsen  testified 
that  the  mother  of  the  child  said  to  her,  not  only  once,  but 
repeatedly,  that  she  wished  that  she  (Mrs.  Jacobsen)  might 
give  the  boy  a  home,  and  if  she  could  not,  that  Mrs.  Taylor 
would.  On  the  other  hand,  the  grandmother,  the  stepfather, 
and  a  Mrs.  Dahl,  a  sister  of  the  bdy's  mother,  testified  that 
frequently  during  the  mother's  sickness  she  expressed  a  re- 
quest and  desire  that  the  child  should  continue  to  remain 
with  the  stepfather  and  the  grandmother.  I  have  little  doubt 
that  all  these  witnesses  were  testifying  truthfully,  notwith- 
standing the  apparent  conflict.  The  mother  seemed  to  feel 
that  her  eldest  child  was  and  would  be  provided  with  a  home 
and  cared  for  by  Mrs.  Jacobsen.  Let  me  pause  at  this  place 
to  remark  that  Mrs.  Jacobsen  stands  out  in  this  record  by  fat 
the  worthiest  and  most  unselfish  character  mentioned.  The 
future  of  the  republic  will  be  better  anchored  if  her  kind  is 
multiplied.  The  mother's  chief  anxiety  seems  to  have  been, 
during  her  last  sickness,  concerning  the  future  of  this  little 
boy.     She  knew  he  had  nothing  to  expect  from  his  father. 
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She  knew  that  Mrs.  Jacobsen,  in  addition  to  rearing  a  family 
of  her  own,  had  cared  for  her  aflBicted  child  practically  since 
his  birth  and  could  not,  and  ought  not  be  required  to,  take  on 
additional  burdens.  The  mother  was  racked  by  pain  and 
was  much  of  the  time  not  herself  mentally.  Under  such  cir- 
cumstances it  is  not  at  all  surprising  that  she  made  these  ap- 
parently contradictory  pleas.  All  of  this  testimony  may  have 
been  of  but  little  help  to  the  court  in  determining  the  conflict 
between  the  parties  respecting  the  future  interests  of  the 
child.  The  district  court,  however,  deemed  it  of  sufficient  im- 
portance to  make  a  finding  that  the  deceased  had  on  numer- 
ous occasions  **  requested  that  her  son  Joseph  be  taken,  cared 
for,  and  reared  by  Mrs.  Jacobsen  or  by  Mrs.  Taylor."  The 
court  could,  with  equal  propriety,  have  made  a  finding  that 
she  made  the  same  request  of  the  other  parties  to  this  pro- 
ceeding. 

The  lower  court,  doubtless  i)y  adopting  findings  prepared 
by  counsel  for  petitioner,  found  that  the  mother  of  the  child, 
about  the  month  of  July,  1909,  left  the  home  of  the  petitioner 
without  his  fault  and  contrary  to  his  wishes,  and  that  the 
petitioner  had,  up  until  the  dat€  of  their  separation,  sup- 
ported and  maintained  his  wife  and  child  to  the  best  of  his 
ability.  That  finding  is  wholly  immaterial  to  the  question 
to  be  determined.  In  addition  to  that,  in  my  judgment,  it 
is  contrary  to  not  only  the  findings  of  the  district  court  in 
the  divorce  proceeding,  but  is  against  the  great  weight  of  the 
evidence  in  this  action.  Moreover,  it  is  an  unnecessary  and 
unjust  reflection  upon  a  woman  who  has  passed  to  the  great 
beyond  and  is  not  in  court  to  defend  herself  against  any 
such  accusation.  It  should  be  annulled  and  stricken  from  the 
findings  made  by  the  court. 

It  also  appears  in  the  record,  as  indicated  above,  that  Mr. 
Taylor  and  his  wife  have  filed  a  petition  in  the  district  court 
of  Salt  Lake  county  for  the  adoption  of  this  little  boy,  and 
that  the  father,  petitioner  herein,  has  filed  a  relinquishment 
of  all  his  right  or  claim  to  the  boy  and  consented  to  his  adop- 
tion by  Taylor  and  wife.  It  is  not  apparent  that  any  order 
of  adoption  was  ever  made.    It  also  appears  that  Mr.  Chris- 
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tensen  has  filed  a  petition  with  a  view  of  adopting  the  child, 
but  as  I  understand,  both  of  these  proceedings  are  held  in 
abeyance  pending  this  appeal.  It  suflSciently  appears  from 
what  has  been  said  that  this  court  would  not  favorably  con- 
sider awarding  the  custody  of  the  child  to  the  petitioner,  ex- 
cept as  that  may  be  a  medium  for  his  adoption  by  Taylor  and 
wife. 

For  the  foregoing  reasons  the  case  is  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  directions  to  strike 
from  the  record  the  finding  relating  to  the  abandonment  of 
the  petitioner  by  his  wife  as  indicated  above.  Otherwise 
the  judgment  is  aflSrmed  conditionally  that  an  order  of  adop- 
tion of  the  child  on  the  part  ef  Mr.  Taylor  and  wife  be  filed 
in  this  proceeding  within  thirty  days  after  the  remititur 
from  this  court  has  reached  the  district  court.  If  no  such 
order  of  adoption  is  so  filed,  the  district  court  is  directed  to 
set  aside  its  former  order  and  judgment  and  dismiss  the 
petition.    Neither  party  will  recqver  costs  on  appeal. 

\ 

CORPMAN,  C.  J.,  and  FRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 


DAVIS  V.  MELLEN  et  al. 
No.  3334.    Decided  July  11,   1919.     (182  Pac.  920.) 

1.  Indepenwbnt  Contbactor — ^Improvements  of  Streets — Barri- 
cades— ^DuTY  OF  Contractor.  A  contractor  who  rightfully  en- 
ters upon  a  highway  for  the  purpose  of  improving  a  street 
has  a  right  to  barricade  and  obstruct  the  public  travel  over 
the  section  of  the  street  being  improved.     (Page  21.) 

2.  Samb — Improvement  of  Streets — Lights — ^Duty  of  0)ntractor. 
A  contractor  engaged  in  improving  a  city  street  must  place 
suitable  lights  in  ^e  nighttime  on  barricades  to  warn  the 
public  of  the  presence  of  the  barricade,  and  that  the  portion 
of  the  street  closed  and  barricaded  is  not  open  to  travel. 
(Page  21.) 

S.  Same — ^Accidents  in  Street — Nboliqence  of  Contractor.  That 
a  contractor  engaged  in  improving  a  street  had  agree)!  in  his 
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contract  with  the  state  road  commission  to  proyide  "a  com- 
petent watchman  at  all  times  to  protect  the  work  from  traffic, 
or  damage  of  any  nature  until  traffic  is  admitted/'  did  not 
render  him  negligent  in  failing  to  place  a  watchman  on  the 
work,  as  far  as  an  automobllist,  who  ran  Into  a  barricade 
erected  to  warn  the  public  that  the  street  was  closed  to  travel, 
was  concerned.     (Page  21.) 

4.  Same — Accidents  on  Stbeets — ^Negligence — Proximate  Cause. 
Although  a  contractor  improving  a  city  street  was  negligent 
in  barricading  the  street  and  in  providing  a  passageway,  he 
was  not  liable  for  damages  occasioned  an  automobilist  driv- 
ing through  such  passageway  in  the  nighttime,  due  to  the 
placing  of  wagons  in  the  passageway  by  a  third  person  in  the 
nighttime,  without  the  contractor's  consent,  leaving  a  passage 
too  narrow  for  vehicles  to  pass  each  other,  compelling  plain- 
tiff, upon  suddenly  meeting  a  speeding  automobile  in  the  nar- 
row passage,  to  turn  into  the  barricade  to  avoid  a  collision, 
the  contractor's  negligence  not  being  the  proximate  cause 
of  injury  received.i     (Page  22.) 

5.  Sabce — Improvement  of  Streets — Negligence.  A  contractor  im- 
proving a  city  street,  who  left  a  narrow  passage  for  traffic, 
was  not  in  duty  bound  to  anticipate  that,  during  the  night  a 
third  person  would  leave  a  loaded  wagon  in  such  passage,  and 
cause  damage  to  an  automobUist  during  the  night.  (Page 
22.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County;  R.  B.  Porter ^  Judge. 

Action  by  John  B.  Davis  against  J.  W.  Mellen  and  (Jeorge 
H.  Sims  and  others,  copartners  doing  business  under  firm 
n^me  and  style  of  Salt  Lake  Transfer  Cqpapany.  Judgment 
for  plaintiff  after  dismissal  of  action  against  the  partner- 
ship, and  Mellen  appeals. 

Reversed. 

Stewart,  Stewart  &  Alexander  of  Salt  Lake  City,  for  ap- 
pellants. 


1  Callahan  v.  Salt  Lake  City,  41  Utah,  300,  125  Pac.  863;  Dayton 
V.  Free,  46  Utah,  277,  148  Pac.  408. 
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Dey,  Hoppaugh  &  Fabian  of  Salt  Lake  City,  for  re- 
spondent. 

CORPMAN,  C.  J. 

Plaintiff  brought  this  action  in  the  district  court  of  Salt 
Lake  county  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  through  the  negligence  of  the  defendants  while 
he  was  driving  his  automobile  on  State  street,  a  public  high- 
way leading  from  the  south  into  Salt  Lake  City.  At  the  trial 
plaintiff  dismissed  his  action  as  to  the  defendants  constituting 
the  partnership  Salt  Lake  Transfer  Company,  and  then  pro- 
ceeded against  Mellen  alone,  whom  we  shall  hereinafter  refer 
to  as  defendant. 

Mellen  was  a  contractor  engaged  by  the  State  Road  Com- 
mission hereinafter  referred  to  as  the  commission,  to  lay  ce- 
ment pavement  for  the  surfacing  of  certain  portions  of  State 
street  between  Salt  Lake  City  and  Murray.  He  was  required, 
under  his  contract  with  the  commission,  to  do  the  paving  in 
sections.  He  had  finished  the  pavement  at  or  near  the  in- 
tersection of  Twenty-first  South  street  with  State  street  when 
it  was  found  that  a  water  pipe  or  conduit  crossing  State  stret 
at  that  point  was  of  insufficient  size,  and  that  it  would  be 
necessary  to  take  it  up  and  replace  it  with  a  larger  one  in 
order  to  carry  the  water.  He  was  requested  by  the  commis- 
sion to  make  the  change  after  the  completion  of  the  pave- 
ment as  before  stated,  and  was  engaged  in  so  doing  when  the 
accident  occurred  of  which  plaintiff  complains.  While  pro- 
ceeding to  the  work  of  taking  up  the  pipe  and  replacing  it 
certain  barricades  were  placed  by  Mellen  across  State  street 
to  warn  the  public  of  the  excavations  made  in  the  street, 
and  to  prevent  vehicle  travel  over  the  green  cement  used  in 
repairing  the  pavement  where  the  pipe  was  being  replaced. 
Twenty-first  South  street  is  sixty-six  feet  wide.  State  street 
is  one  hundred  and  thirty-two  feet  in  width,  and  is  traversed 
through  or  near  the  center  by  a  double-track  street  railway 
line.  The  pavement  had  been  Idid  on  both  sides  of  the  street 
railway  lines.     To  better  illustrate  the  conditions  on  State 
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street  at  the  time  and  at  the  place  of  the  accident  we  have 
drawn  the  accompanying  sketch  or.  plat.  The  plat  is  not 
drawn  to  scale,  nor  is  it  intended  to  do  more  than  represent 
the  conditions  in  a  general  way. 

The  two  sets  of  parallel  lines  represent  the  street  car  tracks 
near  the  center  of  State  street.  The  space  between  tracks  is 
six  feet  eight  and  one-half  inches  wide.  The  heavily  shaded 
spaces  indicate  paved  portion  of  street,  sixteen  feet  in  width 
on  either  side  within  two  feet  of  street  car  line.  The  lines 
extending  at  right  angles  with  the  paved  portions  of  the 
street  represent  wooden  barriers  approximately  three  and 
one-half  feet  in  height,  entirely  closing  State  street  to  the  west 
of  car  tracks,  and  partially  to  the  east,  for  a  distance  north 
and  south  between  barriers.  The  two  small  circles  represent 
telephone  poles.  Attached  to  the  ends  of  the  wooden  barri- 
cades, and  passing  around  and  nailed  to  the  poles,  as  in- 
dicated by  irregular  line,  was  a  wire  mesh  forty-two  inches 
high,  containing  twelve  longitudinal  wires  with  numerous 
cross- wires.  The  light  dotted  space  indicates  the  passageway 
or  detour  around  the  barricaded  section  of  the  street  taken 
by  vehicles  in  leaving  and  returning  to  the  pavement,  cover- 
ing a  distance  of  about  eighty  feet.  The  two  parallelograms 
marked  **w"  indicate  two  wagons  attached  together  and 
heavily  loaded  'with  flat  steel,  standing  within  the  traveled 
detour.  Both  were  platform  wagons.  The  north  wagon  had 
an  elevated  seat.  The  effect  of  the  barricades  was  to  direct 
all  travel  from  the  west  side  to  the  east  side  of  the  street, 
and  to  pass  vehicles  over  and  through  the  open  passageway  or 
detour  about  thirty-one  feet  in  width.  The  heavy  line  marked 
**BB,''  to  the  east  of  property  line,  represents  a  bill  board, 
while  the  parallelogram  **C"  represents  a  cottage.  There 
were  telephone  poles  along  the  east  side  of  State  street  not 
shown  on  the  plat. 


Digitized  by 


Google 


1919] 


SUPREME   COURT   OF  UTAH 


13 


Appeal  from  Third  District 


In  preparing  the  foregoing  plat  we  were  unfortunately  de- 
prived of  the. benefit  of  the  exhibits  used  at  the  trial  of  the 
case,  which  should  have  accompanied,  but  are  missing  from 
the  files  and  record  on  appeal.  It  is  not  claimed  to  be  a 
detailed  representation  of  all  the  conditions  surrounding  the 
accident  and  it  may  not  be  in  all  respects  accurate.  How- 
ever, we  think  it  fairly  illustrates  the  conditions  and  reflects 
the  testimony  of  witnesses  who  saw  them  at  or  about  the  date 
of  the  accident. 

It  is  alleged  in  the  complaint  in  substance : 

That  the  work  was  being  done  by  the  defendant  J.  W.  Mellen 
under  the  authority,  direction,  and  supervision  of  the  State  Road 
Commission  of  the  State  of  Utah;  that  reasonable  care  and  pru- 
dence was  required  of  the  defendant  J.  W.  Mellen  in  doing  said 
work,  and  the  said  commission  exacted  from  him  in  the  per- 
formance thereof  that  he  should  erect  good  and  sufiBcient  guards, 
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barricades,  and  signals  and  so  perform  the  work  as  not  to  close 
the  entire  road,  but  should  provide  an  open  unobstructed  pas- 
sageway sufficient  to  accommodate  and  provide  for  the  traffic  and 
travel  thereon  in  both  directions,  all  of  which  the  •  defendant 
Mellen  failed  to  do;  "that  the  only  means  provided  by  the  de- 
fendant J.  W.  Mellen  or  otherwise,  for  the  passage  of  vehicles 
traveling  in  both  directions  where  the  said  State  road  was  closed 
and  barricaded  as  aforesaid  was  a  passageway  from  said  Twenty- 
First  South  street,  extending  south  a  distance  of  about  one  hun- 
dred feet  in  length,  where  it  re-entered  said  State  road;  that 
said  passageway  was  over  premises '  immediately  adjoining  and 
adjacent  to  said  State  road  on  the  east,  and  immediately  east  of 
the  line  of  telephone  poles  aforesaid;  that  said  passageway  so 
provided  was  rough  and  uneven,  and  only  of  sufficient  width  for 
two  vehicles  to  meet  and  pass  thereon  by  the  exercise  of  great 
care  and  caution;  that  to  the  east  of  said  passageway,  extending 
in  .close  proximity  to  Twenty-F^rst  South  street,  there  was  a  long 
and  high  billboard  which  prevented  persons  traveling  north  on 
State  road,  prior  to  and  when  entering  into  said  passageway, 
from  seeing  vehicles  traveling  west  on  Twenty-Pirst  South  street  in- 
tending to  turn  south  on  said  State  road  until  such  vehicles 
turned  into  and  had  entered  upon  said  passageway,  and  likewise  pre- 
vented persons  traveling  west  on  Twenty-First  South  street  intend- 
ing to  turn  and  go  south  on  said  State  road  from  seeing  approach- 
ing vehicles  traveling  north  on  State  street  until  said  passage- 
way was  entered;  that  during  the  evening  of  the  twelfth  of  June, 
1917,  and  about  the  hour  of  nine  o'clock,  as  plaintiff  is  informed 
and  believes  the  defendant  Salt  Lake  Transfer  Company  wrong- 
fully and  negligently  left  two  large  transfer  wagons  attached 
together,  and  loaded  with  steel  and  machinery,  to  stand  in  and 
occupy,  unattended,  unguarded,  and  unlighted,  a  portion  of  the 
east  side  of  said  passageway  for  a  distance  of  about  fifty  feet  in 
length;  that  said- wagons  so  situated  left  the  width  of  the  remain- 
ing part  of  said  passageway,  which  was  between  said  wagons 
and  said  line  of  telephone  poles,  a  distance  of  less  than  eleven 
feet  in  width,  totally  insufficient  for  vehicles  to  meet  and  pass; 
that  said  passageway  of  approximately  eleven  feet  in  width  was 
the  only  passageway  for  vehicles  in  both  directions;  that  said 
defendants,  and  each  of  them,  voluntarily  and  unlawfully  per- 
mitted said  wagons  to  obstruct  said  passageway  for  at  least  twelve 
hours,  as  plaintiff  is  informed  and  believes,  notwithstanding  the 
heavy  and  congested  traffic  over  and  upon  said  State  road;  that 
about  three  o'clock  in  the  morning  of  June  13,  1917,  while  the 
plaintiff  was  returning  home  from  Ophir,  Utah,  and  driving  his 
automobile  north .  upon  the  said  State  road,  with  due  care  and 
caution,    when   he   approached   said   portion   of   said    State   road 
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barricaded  as  aforesaid  he  turned  into  said  passageway  so  pro- 
vided as  aforesaid,  leading  to  Twenty-first  South  street;  th&t 
at  the  time  there  was  no  s^proachlng  vehicle  of  any  kind  in 
sight;  that  while  passing  along  the  west  side  of  said  wagons 
standing  as  aforesaid  an  automobile,  traveling  west  on  Twenty- 
Pirst  South  street,  which  had  been  obstructed  from  plaintifTs 
view  by  said  billboards  and  wagons,  suddenly  turned  into  said 
passageway  from  the  north;  that  a  head-on  collision  was  immi- 
nent, and,  to  prevent  such  collision  and  its  consequences,  plaintiff 
instantly  accelerated  the^speed  of  his  machine,  and  turned  quickly 
into  said  State  road,  thereby  avoiding  a  collision  with  said  ap- 
proaching automobile  in  said  obstructed  passageway;  that  in  so 
doing  plaintiff's  automobile  encountered  and  ran  into  a  wire  fence 
forming  part  of  the  barricade  upon  the  State  road,  which  said 
fence  the  plaintiff  was  unable  to  see  or  discover  owing  to  the 
absence  of  any  light  or  other  signal  upon  the  same;  that  there- 
upon plaintiff's  automobile  was  upturned,  and  the  plaintiff  and 
Mr.  Kahn,  who  was  traveling  with  him,  were  violently  thrown 
and  caught  under  said  upturned  automobile;  that  at  the  time  of 
said  accident  said  wagons  had  been  wrongfully  and  negligently 
by  the  said  defendants,  and  each  of  them,  permitted  to  stand, 
remain,  and  obstruct  the  said  passageway  and  view  for  about  six 
hours,  as  plaintiff  is  informed  and  believes,  without  any  watch- 
man or  signal  or  warning  or  any  other  precaution  whatsoever 
being  taken  to  guard  or  protect  travelers  or  trafDc  along  said 
passageway;  that  said  accident  occurred  without  any  fault  on 
the  part  of  the  plaintiff  or  said  Kahn;  that  it  was  caused  wholly 
and  solely  by  reason  of  the  carelessness  and  negligence  of  the 
said  defendants  and  each  of  them  in  permitting  said  wagons  to 
obstruct  and  blockade  said  passageway  and  remain  for  an  un- 
reasonable time;  also  in  not  providing  a  watchman  or  watchmen 
to  warn  approaching  travelers  from  both  directions  of  the  con- 
ditions and  danger  aforesaid;  and  in  failing  to  have  danger  lights 
and  other  signals  to  warn  approaching  travelers  that  said  road 
was  barricaded  and  that  said  passageway  was  obstructed  and  of 
the  unusual  and  extraordinary  conditions  and  dangers  aforesaid, 
I  which  the  said  defendants  and  each  of  them  knew,  or  by  the 
exercise  of  reasonable  care  and  prudence  ought  to  have  known, 
in  time  to  have  averted  and  prevented  said  accident;  also  in  fail- 
ing to  provide  and  maintain  a  safe  detour  or  passageway  for 
vehicles  around  the  place  where  State  road  was  barricaded;  also 
by  reason  of  the  negligent,  careless,  and  wrongful  conduct  of  the 
said  defendant  J.  W.  Mellen  in  entirely  closing  said  street  to 
traffic." 

The  answer  of  the  defendant  J.  "W.  Mellen  admits  the  do- 
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ing  of  the  work  under  contract  and  by  the  direction  of  the 
State  Road  Commission,  but  denies  that  the  work  was  being 
done  in  a  negligent  manner,  or  that  he  failed  to  maintain 
suitable  barricades,  notices,  and  warnings  on  the  portion  of 
the  street  being  repaired,  or  that  he  left  an  unsafe  passage- 
way for  travel ;  and  affirmatively  alleges  that  the  accident  to 
plaintiff  was  caused  by  his  own  negligence  in  fast  driving, 
failure  to  observe  the  crossway,  the  lights,  signs,,  and  warn- 
ings placed  there  by  defendant,  failure  to  take  heed  of  the  ap- 
proaching automobile,  and  negligence,  witliout  his  knowledge, 
of  the  Transfer  Company  in  leaving  its  wagons  standing  in 
and  obstructing  the  passageway  afforded  for  public  travel. 

Upon  trial  of  the  issues  the  jury  found  a  verdict  in  plain- 
tiff's favor,  and  a  judgment  was  entered  against  the  de- 
fendant. 

On  appeal  the  defendant  assigns  many  errors,  so  many  that 
it  is  impractical  to  set  them  all  forth  and  discuss  them  here 
in  detail.  Summarizing,  the  defendant  complains  of  the  rul- 
ings of  the  trial  court  in  denying  defendant's  motion  for  a 
nonsuit  at  the  conclusion  of  plaintiff's  testimony,  the  refusal 
to  instruct  and  direct  a  verdict  in  favor  of  defendant,  per- 
mitting plaintiff's  counsel  in  addressing  the  jury  to  argue 
immaterial  and  incompetent  testimony  over  defendant's  ob- 
jection, and  that  the  verdict  and  judgment  are  not  sustained 
by  the  evidence  and  are  contrary  to  law. 

There  is  not  a  great  deal  of  conflict  in  the  testimony.  The 
physical  conditions  at  and  near  the  place  of  the  accident,  as 
testified  to  by  the  witnesses,  were  in  a  general  way  the  same 
as  alleged  in  the  complaint  and  as  admitted  by  the  answer. 
Plaintiff  introduced  testimony  to  show  that  there  were  no 
lights  on  the  barricades.  Defendant's  witnesses  testified  that 
lights  were  placed  on  the  barricades  to  warn  travelers  at 
night,  and  that  lanterns  were  seen  there  the  morning  fol- 
lowing the  accident,  one  of  them  still  burning.  There  was 
also  some  conflict  in  the  testimony  as  to  how  extended  a  view 
could  be  had  of  Twenty-first  South  street,  and  also  of  State 
street,  while  approaching  the  barricaded  section  from  the 
south. 
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Robert  B.  Mark,  a  witness  for  the  plaintiflE,  wjio  had  viewed 
the  scene  of  the  accident  the  same  morning,  made  the  follow- 
ing observations  concerning  road  conditions : 

"June  13,  1917,  I  made  an  examination  at  about  9:15  a.  m.  con- 
cerning physical  conditions  near  the  intersection  of  Twenty-First 
South  and  State  street.  State  street,  on  the  south  side  of  its 
intersection  with  Twenty-First  South  street,  was  partly  barricaded 
with  barricades  about  three  and  one-half  feet  high.  The  barri- 
cade on  the  east  side  of  the  street  extended  to  the  first  telegraph 
pole.  There  was  another  telegraph  pole  in  the  street  on  the  east 
of  the  southeast  telegraph  pole.  Between  the  two  poles  was  thirty- 
one  feet.  *  *  *  At  a  point  eighty  feet  south  of  the  intersection 
of  Twenty-First  South  and  State  traffic  had  been  diverted  in 
a  northwesterly  direction.  In  this  space,  through  which  traffic  was 
being  directed,  there  had  been  left  two  vans  of  the  Salt  Lake  Trans- 
fer Company.  The  van  farther  south  was  loaded  with  flat  steel. 
The  steel  extended  beyond  the  bed  of  the  wagon  to  the  south  prob- 
ably five  or  six  feet  The  wagon  or  pole  of  that  wagon,  was  ex- 
tended underneath  the  wagon  ahead  of  it,  and  the  wagon  ahead 
of  it  was  loaded  partly  with  flat  steel  and  partly  with  some  pieces 
of  machinery.  •  •  •  Extending  on  northerly  from  the  north 
wagon  were  two  poles  to  accommodate  a  three-horse  team.  The 
length  over  all,  from  the  north  point  of  the  north  wagon — that 
is,  the  wagon  bed — ^to  the  south  point  of  the  projecting  load  of 
the  second  wagon  was  forty  feet  eight  inches.  Each  wagon  was 
approximately  six  feet  across.  The  available  traveling  space  be- 
tween these  wagons  and  the  barricade  was  nine  feet  ten  inches. 
♦  •  •  A  wire  mesh  ran  between  the  north  telegraph  pole  and 
the  south  telegraph  pole,  and  thence  near  the  east  side  of  the 
railroad  track,  marking  the  boundary  lines  of  the  barricade  on 
the  east  side  of  State  street  The  distance  from  the  north  tele- 
graph pole  to  the  south  telegraph  pole  is  thirty-eight  feet  four 
inches.  The  distance,  from  the  south  telegraph  pole  to  the  south 
edge  of  the  load  on  the  south  wagon  of  the  Transfer  Company  is 
forty-one  feet  The  distance  from  the  southeast  pole  to  the 
barricade  to  the  property  line  on  the  east  is  about  thirty-five  feet, 
so  that  there  was  left  thirty-five  feet  of  the  street  east  of  the  barri- 
cade. *  *  *  I  noticed  that  the  street  had  been  traveled  by 
wagons  east  of  where  the  Salt  Lake  Transfer  wagons  were 
located,  the  width  of  another  team  or  another  wagon,  which 
showed  that 'the  passageway  extended  east  eight  or  ten  feet  and 
that  this  had  been  used  as  a  part  of  the  passageway.  I  am  speak- 
ing of  the  south  wagon.  The  south  wagon  was  nineteen  feet 
eleven  inches  east  from  the  east  rail.  The  south  end  of  the 
south  wagon  bed  was  about  two  feet  five  inches  east  of  the  east 
Vol.  55—2 
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line  of  the  payement.  The  steel  projected  about  five  feet  over 
the  hind  end  of  the  south  wagon  and  about  a  foot  and  a  half 
or  two  feet  over  onio  the  pavement.  ♦  •  ♦  I  found  that  the 
wire  barricade  running  from  the  south  pole  to  the  railroad  track 
was  ilot  Intact.  All  the  wires  were  broken  into  from  the  machine 
coming  in  contact  with  and  pulling  the  wire.  ♦  ♦  •  The  wires 
on  the  east  side  of  the  barricade  running  between  the  two  tele- 
phone poles  was  still  intact." 

The  plaintiff  testified  conceming  the  accident: 
"The  accident  occurred  about  2:30  a.  m.,  June  13,  1917,  while  I 
was  driving  my  car  north  on  State  street  Mr.  Kahn,  another 
traveling  salesman,  was  with  me.  We  were  coming  from  Grants- 
viUe,  Tooele  county.  I  was  traveling  about  twenty  miles  an 
hour  when  I  was  going  around  the  end  of  the  wagon,  the  large 
truck  standing  on  the  east  side  of  State  street.  When  I  got 
around  the  end  of  the  wagon  and  within  a  short  distance  from 
the  telegraph  pole  another  machine  drove  in  from  Twenty-B^rst 
South  street  I  saw  I  was  going  to  have  a  head-on  collision,  and 
I  turned  my  car  quickly,  and  used  my  accelerator,  and  gave  her 
more  gas,  and  turned  back  into  State  street,  and  I  thought  it  was 
about  the  only  course  I  could  take  at  the  time  to  save  me  having 
a  head-on  collision.  As  I  made  my  turn  I  got  in  contact  with  the 
wire.  I  was  watching  the  road  as  I  came  up  State  street  I  ob- 
served Twenty-First  South  street  at  the  only  point  that  it  could 
be  observed;  that  would  be  back  and  east  of  the  billboards  there. 
That  is  the  only  place  that  I  could  observe  Twenty-first  South 
street  with  these  wagons  there  where  they  were.  The  lights  on 
the  car  coming  towards  me  were  dim.  They  had  their  dimmers 
on.  I  was  about  four  feet  in  the  cutoff  or  passageway  from  the 
south  pole  when  I  observed  this  car  approaching.  •  •  •  There 
were  no  lanterns  or  other  lights  on  the  wire  or  wagons.  I  did  not 
see  or  hear  a  watchman.  The  next  thing  I  heard  was  the  lights 
break,  the  glass  in  my  lap,  and  I  knew  I  was  up  against  a  wire 
fence.  I  saw  the  fence  at  the  time.  I  went  down  over  that 
little  embankment  south  of  the  pole,  and  the  car  jarred  and 
swerved.  I  do  not  remember  very  much  more  until  I  found  myself 
under  the  car.  ♦  ♦  ♦  I  was  perfectly  familiar  with  Twenty- 
First  South  at  the  time  of  the  accident,  and  knew  the  billboards 
were  in  that  locality.  Every  man  that  rides  up  and  down  State 
street  and  looks  to  the  right  or  to  the  left  of  him  with  a  view 
of  seeing  whether  any  one  is  coming  down  at  that  intersection 
northeasterly  sees  those  signboards.  In  approaching  a  street  light 
at  Twenty-First  South,  in  order  for  a  man  to  have  any  degree  of 
security  or  safety  it  is  necessary  for  him  to  look  both  to  the  right 
and  to  the  left  of  him  and  in  front  of  him  to  see  who  is  approach- 
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ing  from  that  point  That  is  true.  Twenty-First  South  is  a  very 
much  used  street  and  that  intersection  with  State  is  a  very 
busy  intersection.  I  knew  that  this  night  I  knew  there  was  an 
obstruction  there  Monday  morning,  and  I  thought  there  was  an 
obstruction  there  the  night  of  the  accident  I  presumed  there  was, 
and  I  was  watching  for  it  until  I  saw  those  wagons,  then  I  made 
my  turn.  ♦  *  ♦  Q.  Now  you  state  here  in  your  complaint  that 
the  reason  why  there  wasn't  enough  room  through  that  passage- 
way for  two  vehicles  to  pass,  or  two  machines  to  pass,  was  be- 
cause of  the  two  wagons  that  were  left  there  by  the  Salt  Lake 
Transfer  Company.  Is  that  true?  A.  Yes,  sir.  Q.  Was  there 
ample  room  for  two  vehicles  to  pass  each  other  there  if  these 
two  wagons  had  been  out  of  the  way?  A.  Tes,  sir.  Q.  If  these 
two  wagons  hadn't  been  there  when  you  saw  this  machine  coming, 
if  you  did  see  one  coming,  you  would  have  had  ample  room  to 
have  turned  to  the  right  and  the  automobile  coming  towards  you 
would  have  ample  room  to  have  passed  you.  That  is  true,  isn't  it? 
A.    Yes,  sir." 

The  contract  between  the  State  Road  Commission  and  the 
defendant  for  the  improvement  of  State  street,  among  other 
things,  provided: 

"All  the  work  shall  be  done  in  sections  consisting  of  the  space 
between  the  property  line  and  the  center  of  the  street  so  that 
the  street  at  no  time  shall  be  entirely  closed  to  traffic.  No  devia- 
tion from  this  rule  will  be  allowed,  except  upon  written  permission 
from  the  engineer.  •  •  •  The  contractor  shall  erect  and  main- 
tain good  and  sufficient  guards,  barricades,  and  signals  at  all  un- 
safe places  at  or  near  the  work,  and  shall  in  all  cases  maintain 
a  safe  passageway  at  all  road  crossings,  crosswalks,  and  street 
intersections,  and  shall  do  all  other  things  necessary  to  prevent 
accident  or  loss  of  any  kind.  The  contractor  shall  provide  neces- 
sary lights,  barricades,  fences,  etc.,  and  a  competent  watchman 
at  aU  times,  to  protect  the  work  from  traffic  or  damages  of  any 
nature  until  traffic  is  admitted." 

The  testimony  shows  beyond  any  dispute  that  while  the  im- 
provement was  being  made  by  defendant  under  direction  and 
supervision  of  the  State  Road  Commission  the  defendant  had 
no  authority  to  direct  or  control  the  traflSc  of  the  street,  ex- 
cept incidentally  to  the  work  of  making  the  improvement,  by 
barricading  the  section  where  the  work  was  being  performed 
by  him  under  the  contract.  .  The  undisputed  testimony  also 
is  that  the  defendant  had  no  knowledge  of  the  act  of  the  Salt 
liftke  Transfer  Company  leaving  its  wagons  standing  in  the 
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passageway  (which  wagons  were  placed  there  in  the  night- 
time and  in  defendant's  absence)  left  open  by  the  defendant 
in  the  street  for  public  travel  around  the  closer  and  barri- 
caded section. 

In  the  presentation  of  the  case  to  this  court  counsel  have 
devoted  in  their  briefs,  needlessly  we  think,  much  space  in 
citing  cases  and  in  the  discussion  of  the  rights  and  liabilities 
of  the  defendant  under  his  contract  with  the  State  Road  Com- 
mission. As  we  view  the  case,  and  more  especially  in  the 
light  of  the  decisions  of  this  court  in  Callahan  v.  Salt  Lake 
City,  41  Utah,  300,  125  Pac.  863,  and  Dayton  v.  Free,  4§ 
Utah,  277,  148  Pac.  408,  and  the  authorities  there  cited,  the 
defendant  was  an  independent  contractor,  and  the  only  ques- 
tions to  be  determined  here  are,  was  the  defendant  negligent, 
and,  if  so,  was  his  negligence  the  proximate  cause  of  the  in- 
jury of  which  the  plaintiff  complains!  Having  these  ques- 
tionse  in  mind,  we  have  quoted  more  extensively  from  both 
the  pleadings  and  testimony  than  we  otherwise  would,  in  or- 
der that  the  assignments  of  error  may  be  considered  as  a 
whole  and  as  bearing  on  this  one  important  matter  for  our 
determination.  The  contract  between  the  State  Road  Com- 
mission and  the  defendant,  in  so  far  as  the  issues  between  the 
plaintiff  and  the  defendant  are  involved,  is  of  but  little  con- 
sequence, except  for  the  purpose  of  showing  that  the  defend- 
ant rightfully  entered  upon  the  highway  for  the  purpose  of 
improving  the  street.  The  right  to  barricade  and  obstruct 
the  public  travel  over  the  section  of  the  street  being  im- 
proved, upon  principle  and  authority,  was  a  paramount  right. 
Phelan  v.  Granite  Bituminous  Paving  Co,,  227  Mo.  666,  127 
S.  W.  318,  137  Am.  St.  Rep.  603;  13  R.  C.  L.  title  ''High- 
way,"  section  88.  We  find  nothing  in  the  record  tending  to 
show  that  the  closed  section  of  State  street  was  not  properly 
barricaded.  That  it  was  the  duty  of  the  defendant  to  place 
suitable  lights  in  the  nighttime  on  the  barricades  to  warn 
the  public  of  its  presence,  and  that  the  portion  of  the  street 
closed  and  barrtcaded  was  not  open  to  travel,  must  be  con- 
ceded, regardless  of  his  contract  with  the  State  Road  Commis- 
sion that  he  must  do  so.    The  contract  further  provided  that 
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the  defendant  should  provide  **a  competent  watchman  at  all 
times  to  protect  the  work  from  traffic  or  damages  of  any  na- 
ture until  traffic  is  admitted."  (Italics  ours.)  The  testi- 
mony is  in  conflict  as  to  whether  or  not  lights  were  on  the 
barricade  on  the  night  of  the  accident  in  question.  That 
there  was  no  watchman  present  is  an  admitted  fact.  We  find 
no  testimony  in  the  record  tending  to  show  that  it  was  neces- 
sary, usual,  or  customary  to  have  a  watchman  there  for  safe- 
guarding the  public  or  for  any  purpose  other  than  **to  pro- 
tect the  work"  as  is  provided  in  the  contract.  His  failure  to 
do  that  was  a  matter,  as  we  view  it,  wholly  between  himself 
and  his  employer,  the  State  Road  Commission,  and  not  one 
of  which  the  plaintiff  in  this  action  may  complain. 

Again,  referring  to  the  contract,  some  contention  is  made 
by  respondent  that  under  the  contract  defendant  was 
not  authorized  to  barricade  the  street  to  the  extent  it  1-3 
was  closed  to  public  travel.  In  other  words,  that  after 
barricading  the  west  side  the  entire  east  side  should  have 
been  left  open  for  travel.  We  do  not  so  construe  the  con- 
tract. It  simply  provides,  '*The  street  at  no  time  shall  be 
entirely  closed  to  traffic."  That  a  portion  of  the  street  was 
left  open  for  travel  by  the  passageway,  over  which  hundreds 
of  automobiles  and  other  vehicles  were  daily  passing,  the  tes- 
timony shows  to  be  an  absolute  certainty. 

But  conceding  that  the  defendant  was  negligent  in  all  the 
particulars  complained  of,  the  question  still  remains,  was  the 
defendant's  negligence  the  proximate  cause  of  the  injuries? 
We  think  not.  The  plaintiff's  own  testimony  conclusively  es- 
tablishes that  immediately  before  the  accident,  when  he  was 
in  the  passageway,  he  appreciated  and  knew  of  the  closed 
section  of  the  street.  He  had  driven  his  automobile  over 
State  street  but  a  day  or  two  before  and  had  passed  through 
the  passageway.  He  remembered  it,  and,  as  he  was  approach- 
ing the  closed  or  barricaded  section,  he  followed  the  traveled 
track  of  vehicles  fully  conscious  of  the  fact  that  he  was  en- 
tering it.  Unobstructedj  there  was  ample  room  for  his  auto- 
mobile to  pass  in  safety  any  approaching  vehicle  from  the 
north  or  opposite  direction.     Left  standing  unattended  in 
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the  passageway,  without  lights  or  other  signals  of  warning 
upon  them,  were  the  two  wagons  of  the  Salt  Lake 
Transfer  Company,  closing  it  so  that  vehicles  moving  4, 5 
in  opposite  directions  could  not  pass.  As  plaintifE  en- 
tered the  passageway  where  the  wagons  stood  he  saw  an  auto- 
mobile with  an  unknown  driver  dashing  through  the  passage- 
way at  a  speed  of  not  less  than  thirty  miles  an  hour.  Plain- 
tifE was  driving  twenty  miles  an  hour.  A  head-on  collision 
was  imminent,  to  avoid  which  he  quickly  turned  his  machine 
into  the  wire  of  the  barricade  and  was  injured.  Had  the 
wagons  not  been  left  standing  in  the  passageway  plaintiff 
would  have  passed  through  in  perfect  safety.  Had  the  ap- 
proaching driver  not  been  driving  his  machine  at  so  reckless 
a  speed  no  danger  would  have  confronted  plaintiff,  and  he 
would  have  had  time  to  pass  without  accident.  The  plaintiff 
so  testified.  The  closing  of  the  passageway  by  the  wagons  so 
that  two  vehicles  could  not  pass,  and  leaving  them  there  with- 
out signals  and  unattended  through  the  night,  and  the  reck- 
less speed  with  which  the  automobile  was  driven  through  it 
by  the  unknown  driver,  were  the  two  contributing  and  the 
proximate  causes  of  the  plaintiff's  injuries,  of  neither  of 
which  did  the  defendant  have  any  knowledge,  nor  was  he, 
under  the  circumstances,  in  duty  bound  to  anticipate. 

Admitting  that  the  barricades  were  insufficient  about  the 
closed  section  of  the  street,  that  they  were  left  without  lights 
or  proper  signals  of  warning,  yet  the  fact  remains  beyond 
any  dispute,  had  it  not  been  for  the  wrongful  acts  of  others 
in  leaving  the  wagons  standing  in  the  detour  or  passageway, 
and  the  reckless  manner  in  which  the  automobile  driven  from 
the  north  approached  the  plaintiff,  which,  as  we  have  pointed 
out,  were  the  sole  proximate  causes  of  the  accident,  the  plain- 
tiff would  have  passed  by  the  closed  section  of  the  street  with- 
out harm,  regardless  of  any  act  of  omission  or  commission 
charged  against  the  defendant. 

We  think  the  trial  court  erred  in  not  granting  the  defend- 
ant a  nonsuit,  in  refusing  to  direct  a. verdict  in  defendant's 
favor,  and  in  denying  him  a  new  trial.  The  findings  of  the 
jury  in  plaintiff's  favor  were  not  supported  by  the  evidence, 
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and  therefore  the  judgment  entered  against  the  defendant 
was  contrary  to  law  and  should  be  reversed.  It  is  so  or- 
dered.   Defendant  to  recover  costs. 


FRICK,    WEBER,    GIDEON,    and    THURMAN,    JJ., 
concur. 


In  re  HANSEN'S  ESTATE. 
No.  3319.    Decided  July  31,  1919.     (184  Pac.  197.) 

1.  BXECUTOBS      AND      ADMINISTRATORS — EiVIDENCE      INSUFFICIENT      TO 

Show  Deceased  Wife  Owned  Stock  and  Securities.  Evidence 
held  insufficieiit  to  show  that  a  deceased  wife  was  the  owner 
of  canal  stock,  or  a  note  and  mortgage,  transferred  by  her 
husband,  her  administrator,  by  indorsement  in  his  handwrit- 
ing.    (Page  34.) 

2.  Homestead — ^Right  of  Surviving  Spouse  to  Occupy  not  Lost 
BT  Remarriage.  On  death  of  the  husband  or  wife,  the  sur- 
viving spouse,  under  Gomp.  Laws  1917,  section  7643,  is  vested 
with  the  right  of  occupancy  and  use  of  the  homestead,  which 
continues  until  otherwise  directed  by  the  court,  and  is  not 
lost  merely  by  remarriage.     (Page  36.) 

3.  Attorney  and  Client— Counsel's  Admission  of  Conclusion  of 
Law  not  Binding  on  Client  or  Court.  Counsel's  admission 
of  a  legal  conclusion  is  binding  neither  on-  his  client  nor  on 
the  court;    it  being  the  court's   duty  to  declare  the  law  as 

-     it  exists,  regardless  of  concessions.     (Page  37.) 

4.  Execut<»s  ad  Administrators — ^Payment  of  Claims  Without 
Presentation  Necessities  Proof  That  They  Were  Just.  An 
administrator  is  entitled  to  credit  for  debts  paid  by  him  in 
good  faith,  on  making  satisfactory  proof  that  they  were  Justly 
due  and  that  the  amount  paid  was  the  true  amount  of  the 
debt  over  all  payments  or  set-offs,  and  that  the  estate  is  sol- 

'  vent,  though  no  claim  for  such  indebtedness  was  presented 
and  allowed  as  provided  by  the  Probate  Code.     (Page  38.) 

5.  E2XBCUTORS  AND  ADMINISTRATORS — PAYMENT  OF   CLAIMS   WITHOUT 

Allowance  Places  Burden  of  Proof  on  Administrator.  In 
paying  claims  without  requiring  their  presentation  and  allow- 
ance, the  administrator  acts  at  his  peril,  and  assumes  the 
burden  to  prove  all  the  facts  required  by  Comp.  Laws  1917, 
section  7750,  to  be  proven  to  the  satisfaction  of  the  court. 
(Page  38.) 

6.  Executors    and    Administrators — Payment    of    Taxes    Gives 
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Right  to  Credit.  A  widower,  administrator  of  his  deceased 
wife's  estate,  interested  in'  preserving  it  for  himself  and  their 
children,  acted  within  his  rights  in  paying  taxes  out  of  his 
own  funds,  and  is  entitled  to  credit  therefor,  with  interest, 
on  his  fi[nal  accounting,  whether  paid  before  or  after  his 
appointment.     (Page  39.) 

7.  EXECUTOES      AND      AD^INISTBATOBS — ImPBOVEMENTS      ON      REALTY 

Should  be  Authobized  by  Court.  An  exebutor  or  administra- 
tor should  apply  to  the  court  for  authority  to  make  improve- 
ments on  realty  of  decedent,  and  if  he  chooses  to  make  them 
without  first  obtaining  authority  he  assumes  the  burden  clearly 
to  prove  the  improvements  were  necessary  and  made  in  good 
faith.     (Page  41.) 

8.  .Executors  and  Admintstbat(»s — ^What  Repaibs  and  Improve- 

ments Give  Right  to  Credit.  Under  Comp.  Laws  1917,  sec- 
tions 7718,  7739,  a  widower,  administrator  of  his  deceased 
wife's  estate,  held  entitled  to  allowance  on  final  accounting 
of  any  expenditures  necessarily  made  in  repairing  houses, 
buildings,  or  fences  existing  at  the  death  of  his  wife,  though 
whether  he  should  be  allowed  credit  for  new  additions  to  the 
house,  the  erection  of  a  barn,  etc.,  was  for  the  district  court 
to  determine,  in  view  of  the  condition  of  the  premises,  etc. 
(Page  41.) 

9.  Executors  and  Administbatobs — Windmill  Not  Impbovement 
Entitling  Administeator  to  Credit.  A  widower,  administra- 
tor of  his  deceased  wife's  estate,  on  his  final  accounting  as 
such,  hield  not' entitled  to  credit  for  the  cost  of  erection  of  a 
windmill,  an  improvement  of  a  temporary  character,  neces- 
sitated mainly  for  his  own  convenience  while  occupying  the 
premises.     (Page  43.) 

10.  Husband  and  Wife — Loan  to  Husband  Secured  by  Note  Signed 
BY  Wife  as  Subety,  Not  a  Charge  on  Her  Estate.  Where  a 
husband  borrowed  money  for  his  own  use,  and  his  wife  signed 
the  notes  merely  as  surety,  the  husband,  after  his  wife's  death, 
when  he  was  her  administrator,  in  paying  the  notes  merely 
paid  his  own  debt,  and  cannot  charge  any  portion  thereof  to 
the  estate.  (Page  43.) 

Appeal  from  District  Court,  Salt  Lake  County,  Third  Dis- 
trict; H,  M,  Stephens,  Judge. 

Tn  the  matter  of  the  estate  of  Maren  C.  Hansen,  deceased. 
Petition  by  Martha  H.  Reese,  decedent's  daughter,  against 
Henry  Hansen,  her  father,  the  administrator,  to  compel  an 
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accounting,  and  for  his  removal  and  the  appointment  of  a 
successor.  Prom  a  judgment  for  petitioner,  the  administra- 
tor appeals. 

Reversed,  and  cause  remanded  with  directions. 

H,  Ray  Van  Cott  of  Salt  Lake  City,  for  appellant. 

A.  V,  Watkins  of  Salt  Lake  City,  for  respondent. 

AGEB,  District  Judge. 

The  deceased  died  intestate  November  4,  1895,  in  Salt  Lake 
county,  possessed  of  forty-three  acres  of  land  in  that  county. 
No  prjoceedings  were  had  for  the  administration  of  her  estate 
until  March  14,  1902,  when  the  appellant,  Henry  Hansen, 
was  appointed  administrator  of  said  estate  and  qualified  as 
such.  On  March  24,  1902,  an  inventory  and  appraisement  of 
the  estate  was  filed,  which  showed  that  the  estate  consisted  of 
'  two  tracts  of  land,  one  of  twenty  acres,  appraised  at  $660, 
and  the  other  of  twenty-three  acres,  appraised  at  $940.  These 
tracts  were  separated  merely  by  a  public  road,  and  consti- 
tuted the  home  of  the  appellant  and  his  family.  Nothing 
further  was  done  until  the  26th  day  of  October,  1915,  when 
an  order  was  entered  directing  that  notice  to  creditors  should 
be  published,  which  was  accordingly  done,  and  on  Decem- 
ber 28,  1915,  a  decree  finding  that  due  notice  had  been  given 
to  creditors  was  entered,  but  no  claims  against  the  estate  were 
presented. 

The  deceased  left,  surviving  her,  her  husband,  the  appel- 
lant herein,  and  five  minor  children,  of  whom  Martha  H. 
Reese  was  the  eldest.  The  appellant  and  his  family  had  lived 
on  this  land  for  several  years  prior  to  the  death  of  his  wife, 
and  after  her  death  he  and  their  five  minor  children  con- 
tinued to  reside  there  until  the  children  reached  their  major- 
ity, respectively,  or  married  and  left  the  parental  domicile. 
About  a  year  after  the  death  of  Maren  C.  Hansen,  appellant 
remarried,  and  he  and  his  present  wife  and  their  children 
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have  continued  to  occupy  the  said  premises  as  their  home. 
On  January  11,  1917,  the  respondent,  Martha  H.  Reese,  filed 
in  the  district  court  of  Salt  Lake  county  a  petition,  alleging 
that  she  was  a  daughter  and  heir  of  said  deceased,  the  ap- 
pointment of  the  appellant  as  administrator  of  the  estate  of 
her  deceased  mother,  Maren  C.  Hansen,  and  that  her  mother 
left  an  estate  consisting  of  two  tracts  of  land  hereinbefore 
mentioned,  of  the  value  of  $660  and  $940,  respectively,  and 
also  of  certain  shares  of  capital  stock  in  an  irrigation  com- 
pany,^ which  shares  of  i^ock  she  alleges  were  held  in  trust  by 
the  appellant  as  trustee  for  his  former  wife,  for  the  purpose 
of  irrigating  the  lands  described. 

After  setting  out  the  names  of  the  heirs  of  the  deceased,  re- 
spondent further  alleges  that  appellant,  as  administrator  of 
the  estate  of  her  deceased  mother,  had  failed  and  neglected, 
for  a  period  of  more  than  fourteen  years  after  his  appoint- 
ment and  qualification  as  such,  to  publish  notice  to  creditors ; 
that  he  had  occupied  said  real  estate  for  more  than  fourteen 
years  after  his  appointment  as  administrator  and  had  en- 
joyed the  property  as  his  own,  and  had  also  used  the  irriga- 
tion stock  as  his  own,  and  had  neglected  to  account  to  said  es- 
tate for  the  rents  and  profits  thereof  for  that  period  of  time ; 
that  he  had  failed  to  take  the  necessary  steps  to  have  the 
estate  closed  and  distributed,  and  had  allowed  the  real  estate 
to  be  sold  for  taxes  for  the  year  1900,  and  had  procured  a 
quitclaim  deed  therefor  in  1914  from  Salt  Lake  county,  con- 
veying said  real  estate  to  him  personally,  and  not  as  adminis- 
trator. She  further  alleges  that  appellant  pretended  to  have 
large  claims  against  the  estate,  which  were  not  legal  and  just, 
and  that  he  claims  to  be  the  owner  of  the  stock  in  the  irriga- 
tion company,  and  denies  that  he  held  the  same  in  trust,  and 
that  it  would  be  necessary  to  bring  suit  to  recover  said  stock 
and  the  said  water  rights  and  the  rents  and  profits  of  said 
real  estate  for  the  time  that  he  had  occupied  the  same.  She 
prayed  that  appellant,  as  such  administrator,  be  required  to 
Tender  an  accounting  and  for  the  revocation  of  his  letters  of 
administration,  and  the  appointment  of  another  as  adminis- 
trator, and  for  general  relief. 
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To  this  petition  the  appell^t  filed  an  answer  in  Which  he 
admits  the  allegations  of  the  petition  as  to  the  death  of  the 
deceased,  his  appointment  as  administrator;  that  the  deceased 
left  an  estate,  consisting  of  the  real  estate  described  in  the 
petition ;  that  it  was  of  the  value  therein  stated ;  and  that  he 
did  not  publish  notice  to  creditors  until  more  than  fourteen 
years  after  his  appointment,  and  had  not  rendered  any  ac- 
count or  taken  any  steps  to  close  the  estate.  He  denies,  how- 
ever, that  the  deceased  was  the  owner  of  any  water  stock  or 
water  right,  or  any  personal  property,  at  the  time  of  her 
death,  and  alleges  in  substance  that  the  reason  that  he  did 
not  render  an  account  as  such  administrator,  or  publish  no- 
tice to  creditors,  was  that  in  March,  1894,  he  was  sick  and  was 
not  expected  to  live  any  great  length  of  time,  and  that  at  that 
time  he  was  the  owner  of  all  of  the  said  real  estate,  and  that 
the  improvements  thereon  were  of  little  value,  and  that  in 
order  to  protect  his  wife,  and  to  provide  for  her  and  their 
children,  all  of  them  minors,  in  case  of  his  death,  he  con- 
veyed the  real  estate  to  his  wife  without  other  consideration ; 
that  thereafter  he  regained  his  health,  and  that  his  wife  died 
November  4,  1895, -that  his  wife  intended,  and  repeatedly 
promised  to  reconvey  the  real  estate  to  him,  but  that  for  about 
two  months  before  her  death  she  was  physically  unable  to 
make  the  necessary  conveyance.  He  further  alleges  that  af- 
ter the  death  of  his  wife  he  purchased  the  interest  of  all  of 
his  children  in  said  property,  and  that  all  of  them  except  the 
respondent,  Martha  H.  Reese,  conveyed  their  interest  to  him, 
and  that  the  said  Martha  H.  Reese  had  received  the  considera- 
tion agreed  upon,  and  had  agreed  to  convey  her  interest  in 
said  real  estate  to  him,  but  afterwards  refused  to  do  so.  He 
admits  that  he  occupied  the  premises  for  more  than  fourteen 
years  after  his  appointment  as  administrator,  but  alleges  that 
the  rental  value  of  said  real  estate  in  the  condition  it  was  in 
at  the  time  of  the  death  of  Maren  C.  Hansen,  and  at  all  times 
since  that  date,  exclusive  of  the  improvements  placed  thereon 
by  him,  and  without  water  right,  did  not  exceed  fifty  dollars 
per  year,  and  further  alleges  that  ever  since  the  death  of  his 
wife  he  had  paid  the  taxes  on  said  real  estate,  and  that  he 
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had  at  all  times  resided  on  said  lands  with  his  minor  children. 
He  admits  that  he  made  claims  against  the  estate,  but  denies 
that  said  claims  are  illegal  or  unjust. 
With  his  answer  appellant  filed  an  account  as  follows : 
"Account  and  Report. 
Debtor. 
To   amount   of   inventory   and   appraisement   of   property 

of  said  estate,  on  file  herein $1,600  00 

Rental  value  of  real  estate,  without  water  right,  in  the 
condition  that  the  property  was  in  at  the  time  of  the 
death  of  Maren  C.  Hansen,  deceased,  commencing  in 
the  year  1902  and  ending  with  the  year  1916,  at  $50 
per  annum 700  00 


Total $2,300  00 

V 

Contra. 
To  clerk's  fees: 

Filing  petition $2  00 

Filing    Inventory    $10  00  $      12  00 

To  advertising  notice  to  creditors 4  00 

To  advertising  notice  of  hearing  on  petition 5  00 

To  medical  services,   hired  help,   and  nurse  charges   for 

deceased 520  00 

To  payment  of  two  promissory  notes:  One  to  Charles 
Nielson,  of  Big  Cottonwood,  Salt  Lake  county,  Utah, 
for  $500,  and  the  other  to  Joseph  P.  Newman  of  Big 
Cottonwood,  Salt  Lake  county,  Utah,  for  $500,  owed 
Jointly  by  Maren  C.  Hansen  and  Henry  Hansen  at 
the  time  of  the  death  of  Maren  C.  Hansen,  one-half  of 
which  is  chargeable  against  the  estate  of  Maren  C. 

Hansen    500  00 

Attorney's  fees,  paid  to  Smith  &  McBroom 50  00 

Attorney's  fees  paid  to  Wilson  ft  Smith 25  00 

To  taxes  on  real  estate  for  the  years  1902  to  1916,  both 

Inclusive    578  45 

To  C.  A.  Carlqulst,  funeral  expenses,  November  4,  1895 78  00 

To   Utah   Nursery    Company,    for   trees   planted    on    said 

property 9  00 

To  Victor  Anderson,  for  driving  well  on  said  real  estate, 

October,  1897 250  00 

Paid  Consolidated  Wagon  ft  Machine  Company  for  wind- 
mill            62  50 

To  A.  N.  Anderson  for  furnishing  material  and  driving 

flowing  well  358  00 
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To  improvements  made  on  real  estate  by  Henry  Hansen, 
since  the  date  of  the  death  of  said  deceased,  which 

were  and  are  of  the  value  of 1,425  00 

(The  last-mentioned  improvements  consist  of  the  con- 
struction of  four  rooms,  rebuilding  of  a  summer 
kitchen,  and  the  construction  of  a  bam  and  a  granary.) 

TO  building  a  fence  on  said  real  estate  by  Henry, Hansen     206  00 
(Henry  Hansen  has  constructed  a  flowing  well  to  which 
is  attached  a  windmill,  but  such  flowing  well  and  wind- 
mill are  before  accounted  for  in  this  report.) 


Total $4,077.95 

The  respondent,  in  a  reply  filed,  alleges,  inter  alia,  that  the 
real  estate  in  question  was  purchased  with  money  belonging 
to  her  deceased  mother,  and  that  the  appellant  took  title 
thereto  in  his  own  name,  and  that  because  of  diflSculties  in 
which  appellant  became  involved  he  conveyed  the  property  to 
his  wife.  With  her  reply  the  respondent  filed  exceptions  to 
the  account  rendered  by  appellant,  in  which  she  objected  gen- 
erally to  all  of  the  items  therein,  on  the  ground  that  none  of 
them  were  presented  within  the  time  limited  by  the  notice  to 
creditors,  and  were  not  properly  chargeable  against  the  es- 
tate. She  particularly  objected  to  the  items  of  $500  paid  to 
Newman  and  Nielsen;  the  items  for  medical  services,  hired 
help,  and  nurse,  and  all  of  the  items  of  expenditures  for  im- 
provements on  the  land,  on  the  ground  that  they  were  not 
properly  chargeable  against  the  estate  and  are  exorbitant. 
She  also  excepts  to  the  items  for  attorney's  fees,  on  the 
ground  that  the  attorneys  had  been  negligent  in  looking  after 
the  legal  business  of  the  estate,  to  the  damage  and  detriment 
of  the  estate,  and  that  the  services  were  of  no  value  to  the 
estate.  She  also  excepts  to  the  item  for  medical  services, 
hired  help,  and  nurse  on  the  ground  that  the  charges  were 
exorbitant,  unsupported  by  vouchers,  and  indefinite  as  to 
time,  amount,  and  class  of  service,  and  by  whom  rendered. 
She  also  excepts  to  the  amount  with  which  appellant  charged 
himself  as  rent  for  the  real  estate  and  alleges  that  the  rental 
value  was  at  least  $500  per  annum. 

We  have  stated  the  issues  joined  thus  fully  in  order  that 
a  full  understanding  of  the  questions  involved  may  be  had. 
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By  a^eement  the  issues  joined  by  the  petition,  the  answer, 
and  reply,  and  the  account  rendered  by  the  administrator, 
appellant  herein,  and  the  exceptions  thereto  by  the  respond- 
ent were  tried  together.  The  hearing  was  commenced  on 
December  3,  1917,  and  on  the  next  day  a  postponement  was 
ordered  by  agreement,  and  the  trial  was  resumed  March.  28, 
1918.  In  the  meantime  Messrs.  Smith  &  McBroom,  who  had 
previously  represented  him,  had  withdrawn  as  counsel  for 
appellant,  and  Ray  Van  Cott,  Esq,,  and  Hon,  A,  J,  Weber, 
now  a  member  of  this  court,  appeared  for  the  appellant  dur- 
ing the  remainder  of  the  trial.  At  the  conclusion  of  the  trial 
the  court  recused  to  allow  any  of  the  items  of  appellant's  ac- 
count, except  two  dollars  for  filing  of  petition  for  letters  of 
administration,  ten  dollars  tor  filing  inventory,  four  dollars 
for  publication  of  notice  to  creditors,  and  five  dollars  for 
publishing  notice  of  hearing  on  petition,  a  total  of  twenty-one 
dollars,  and  found  that  at  the  time  of  her  death  the  deceased, 
Maren  C.  Hansen,  was  the  owner  of  the  real  estate  hereinbe- 
fore mentioned,  and  also  twenty-four  shares  of  the  capital 
stock  of  the  Utah  &  Salt  Lake  Canal  Company,  and  a  note  for 
$900,  made  by  one  Bostolo  Brosghein,  payable  originally  to 
the  appellant,  Henry  C.  Hansen,  and  secured  by  a  mortgage 
on  certain  real  estate,  and  assigned  to  the  deceased,  and  that 
such  shares  of  stock  and  said  note  and  mortgage  should  have 
been  included  in  the  inventory  filed  by  appellant  as  adminis- 
trator. The  trial  court  also  found  that  appellant  was  charge- 
able with  rental  value  of  the  real  estate  from  January,  1896, 
a  little  less  than  two  months  after  the  death  of  Maren  C.  Han- 
sen, to  the  date  of  the  judgment,  together  with  legal  interest 
thereon,  amounting  in  the  aggregate  to  $17,396.84.  The  court 
further  found  that  there  was  due  from  the  administrator,  be- 
cause of  said  note  and  inortgage,  $2,892.25,  and  that  the  ap- 
pellant had  received  for  a  right  of  way  for  a  railroad  linef 
over  the  real  estate  the  sum  of  $174,  which,  with  interest, 
amounted  to  $234.35,  making  a  total  debit  against  appellant 
of  $20,523.44. 

Judgment  was  entered  in  accordance  with  these  findings, 
and  removing  appellant  as  administrator,  appointing  another 
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administrator,  and  directing  such  administrator  to  bring  nec- 
essary legal  actions  to  recover  from  appellant  and  other  neces- 
sary  parties  the  rents  and  profits  owing  by  him  to  the  estate, 
and  also  to  recover  the  twenty-four  shares  of  capital  stock  in 
said  canal  company.  Prom  this  judgment  the  administrator 
has  appealed  to  this  court,  and  assigns  many  errors,  but  the 
only  errors  which  we  deem  it  necessary  to  consider  are  those 
challenging  the  correctness  of  the  judgment  of  the  trial  court 
in  charging  the  appellant  as  administrator  with  rents  for  the 
real  estate  from  the  date  of  the  death  of  Maren  C.  Hansen  to 
the  date  of  the  accounting,  and  with  the  $900  note  and  in- 
terest thereon,  and  with  the  twenty-four  shares  of  canal 
stock,  and  refusing  to  allow  him  any  credits  for  the  payment 
of  any  debts  of  the  deceased,  expenses  of  her  last  illness, 
funeral  expenses,  and  attorney's  fees,  or  for  taxes  paid,  or 
for  improvements  and  repairs  made  on  the  real  estate,  and 
removing  him  as  administrator. 

Much  of  the  evidence  in  the  record  relates  to  the  convey- 
ances made  by  children  of  appellant  after  they  arrived  at 
their  majority,  and  the  consideration  therefor;  but,  since 
the  appellant  concedes  that  at  the  time  of  the  death  of  Maren 
C.  Hansen  the  title  to  the  land  in  question  was  in  her,  we 
think  this  has  no  bearing  on  the  questions  involved  in  this 
proceeding,  the  object  of  which  is  to  require  an  accounting 
by  the  appellant  as  administrator,  and  to  remove  him  and 
secure  the  appointment  of  another  in  his  place. 

As  the  respondent  contiends,  and  the  trial  court  hel(},  that 
the  twenty-four  shares  of  stock  in  the  canal  company  and  the 
$900  note  and  mortgage  belonged  to  the  deceased  at  the  time 
of  her  death,  and  should  have  been  included  in  the  inventory, 
which  contention  is  stoutly  contested  by  appellant,  and  he  as- 
signs as  error  this  holding  of  the  trial  court,  we  deem  it  ad- 
visable to  first  dispose  of  this  question.  While  it  is  contended 
by  respondent  that  the  land  was  paid  for,  at  least  in  part,  by 
money  belonging  to  deceased,  it  is  not  contended  that  appel- 
lant was  not  the  original  owner  of  the  canal  stock  and  the 
note  and  mortgage  in  question. 

The  record  shows  without  controversy  that  on  March  3, 
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1894,  the  land  was  conveyed  by  appellant  to  his  wife,  and 
there  is  no  evidence  in  the  record,  and  no  attempt  to  prove, 
that  any  consideration  whatever  was  paid  by  the  deceased  for 
this  conveyance.  The  only  evidence  as  to  the  purchase  of  the 
real  estate  was  given  by  the  appellant,  who  testified  that  the 
land  was  bought  with  the  $1,000  borrowed  from  Newman  and 
Nielson  on  notes  signed  by  him  and  his  deceased  wife.  He 
testified,  however,  that  the  deceased  inherited  certain  moneys 
from  her  father,  part  of  which  she  received  before  leaving 
Denmark,  and  part  after  arriving  in  this  country,  and  that 
part  of  this  money  was  spent  on  this  land.  At  the  time  the 
conveyance  of  the  land  was  executed;  appellant  assigned  to 
his  wife  the  mortgage  in  question  and  presumably  transferred 
the  note  to  her,  although  all  the  evidence  in  the  record  on  this 
subject  consists  of  the  record  of  the  assignment  of  the  mort- 
gage. On  the  same  date  four  certificates  of ^  capital  stock  of 
the  canal  company,  aggregating  twenty-four  shares,  held  by 
appellant,  were  surrendered,  and  a  new  certificate  for  twenty- 
four  shares  was  issued  to  Maren  C.  Hansen.  There  was  no 
attempt  to  prove  that  she  paid  any  consideration  whatever  for 
the  note  and  mortgage,  or  the  canal  stock.  So  far  as  the  rec- 
ord discloses,  this  conveyance  of  the  land  and  the  assignment 
and  transfer  of  the  note  and  mortgage  and  canal  stock  cov- 
ered practically  all  the  property  owned  by  appellant.  The 
only  explanation  given  for  this  conveyance  of  the  real  estate, 
the  assignment  of  the  mortgage,  and  the  transfer  of  the  cap- 
ital stock  is  found  in  the  testimony  of  appellant  and  this  is 
very  meager.  He  testified  that  at  the  time  the  deed  to  the 
land  was  executed  he  was  very  sick;  in  fact,  so  sick  that  on 
his  recovery  he  did  not  remember  having  made  the  deed  until 
reminded  of  the  fact  by  the  physician  who  treated  him.  He 
further  testified  that  he  had  no  recollection  of  having  trans- 
ferred the  canal  Atock,  or  concerning  the  $900  note  and  mort- 
gage, but  that,  if  he  did  transfer  the  canal  stock,  it  was  re- 
transferred  to  him  before  his  wife  died.  He  also  testified 
that  after  his  recovery  his  wife  fully  intended  to  reconvey  the 
land  to  him,  and  repeatedly  promised  to  do  so,  but  that  for 
two  months  before  her  death  she  was  unable  to  make  the 
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necessary  conveyance.  On  October  12,  1897,  the  certificate  of 
stock  issued  to  Maren  C.  Hansen  was  surrendered  and  a  new 
certificate  issued  to  appellant.  The  surrendered  certificate 
bore  the  following  indorsement:  ** Maren  Kriestine  Hansen, 
September  25,  1895."  The  contention  of  the  respondent  is 
that  this  indorsement  was  forged  by  appellant,  and,  while  the 
appellant  denies  that  he  wrote  the  indorsement,  there  is  evi- 
dence tending  to  show  that  the  handwriting  is  his. 

Conceding  this  to  be  true,  does  it  justify  a  finding  that  the 
indorsement  is  a  forgery?  We  think  not.  Keeping  in  mind 
that  it  is  undisputed  that  appellant,  prior  to  March  3,  1894, 
was  the  owner  of  the  real  estate,  and  of  this  canal  stock,  and 
of  the  note  and  mortgage  in  question,  all  of  which  were  con- 
veyed and  transferred  to  his  wife,  Maren  C.  Hansen,  at  the 
same  time  when  appellant  was  very  sick,  that  it  constituted 
practically  all  of  the  property  of  the  appellant,  and  that  all 
of  their  children,  five  in  number,  were  small,  we  think  the 
most  reasonable  inference  to  be  drawn  is  that  this  conveyance-, 
and  this  transfer  from  appellant  to  his  wife  were  made  in 
contemplation  of  impending  dissolution,  in  order  that  in  case 
of  his  death  the  widow  would  not  only  have  the  home,  but  all 
of  the  property,  to  enable  her  to  keep  her  children  together 
and  to  rear  them,  and  that  upon  the  recovery  of  the  hus- 
band, and  when  the  wife  in  turn  fell  sick,  it  was  her  desire 
that  in  case  of  her  death  the  husband  should  have  all  the 
property  for  a  like  purpose,  and  that,  although  she  never  re- 
conveyed  the  real  estate,  she  delivered  the  certificate  of  canal 
stock  that  had  been  issued  to  her,  and  also  the  note  and  mort- 
gage, to  her  husband,  if,  indeed,  the  same  had  ever  been  in 
her  actual  possession,  and  that  she  indorsed  the  certificate 
and  note,  or  authorized  her  husband  to  indorse  her  name 
thereon.  In  other  words  we  think  the  only  reasonable  infer- 
ence to  be  drawn  from  all  the  facts  and  circumstances  appear- 
ing in  the  record  is  that  it  was  the  desire  of  appellant  and 
his  wife,  Maren  C.  Hansen,  that  upon  the  death  of  either  the 
survivor  should  at  once,  without  any  probate  proceedings, 
have  all  the  property  which  they  had  accumulated  through 
years  of  toil,  to  enable  such  survivor  to  support  and  maintain 
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their  minor  children,  and,  for  the  piu^ose  of  accomplishing 
this  end,  the  certificate  of  stock  and  the  note  and  mortgage 
were  returned  to  appellant,  but  owing  to  the  illness  of  de- 
ceased a  deed  to  the  real  estate  was  not  executed  by  her  to  her 
husband,  the  appellant. 

We  think  the  evidence  is  insufficient  to  fasten  upon  appel- 
lant the  crimes  of  forgery  and  embezzlement.  He  only  kept 
what  was  rightfully  and  equitably  his  own.  So  far  as  the  note 
and  mortgage  are  concerned,  there  is  no  allegation  concerning 
them  in  the  petition,  and  no  issue  is  tendered  by  the  pleadings, 
and  the  findings  and  judgment  of  the  trial  court  as  to  the 
note  and  mortgage  are  without  the  issue.  As  before  stated, 
the  appellant  testified  that  he  had  no  recollection  of  having 
transferred  the  canal  stock  to  his  wife,  and  had  no  recollec- 
tion,of  the  note  and  mortgage.  It  is  not  strange,  however, 
that  appellant,  who  testified  that  he  had  been  sick  a  great 
deal,  having  had  pneumonia  eight  times  and  typhoid  pneumo- 
nia once,  could  not  remember  the  details  of  these  transactions 
^between  himself  and  wife,  which  occurred  more  than  twenty 
years  ago. 

Holding  as  we  do,  that  the  evidence  is  insufficient  to  show 
that  the  deceased,  Maren  C.  Hansen,  was  the  owner  of 
the  canal  stock,  or  the  note  and  mortgage  in  question,  1 

it  is  unnecessary  for  us  to  discuss  the  evidence  as  to  the 
genuineness  of  the  indorsement  of  the  certificate  or  the  re- 
lease of  the  mortgage.  We  conclude  that  the  trial  court  erred 
in  charging  the  appellant  in  his  account  as  administrator 
with  the  shares  of  capital  stock  and  the  note  and  mortgage 
in  question. 

Appellant  contends  that  he  was  not  chargeable  with  the 
rental  value  of  the  real  estate,  for  the  reason  that  it  was  the 
homestead  of  the  family,  and  under  Comp.  Laws  Utah  1917, 
section  7643,  he  and  his  family  of  minor  children  were  en- 
titled to  occupy  the  same  **  until  otherwise  directed  by  the 
court,"  and  that  the  court  has  never  made  any  order  in  the 
matter.  That  section  provides,  in  so  far  as  applicable  to  this 
question,  as  follows  : 

"When  a   ];>er8on   dies   leaving  a   surviving  wife,   husband,   or 
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minor  children,  they  shall  be  entitled  to  remain  in  possession  of 
the  homstead  and  to  the  use  of  the  property  exempt  from  execution 
until  otherwise  directed  by  the  court    ♦    ♦    ♦  " 

Counsel  for  respondent  contends  that  upon  the  remarriage 
of  the  appellant  his  right  as  the  surviving  husband  of  Maren 
C.  Hansen  to  occupy  the  homestead  ceased,  and  cites  in  sup- 
port of  that  contention  two  cases  from  California,  namely, 
In  re  Estate  of  Boland,  43  Cal.  640,  and  In  re  Still's  Estate, 
117  Cal.  509,  49  Pac.  463.  We  think  these  cases  are  readily 
distinguishable  from  the  case  at  bar.  Each  of  the  California 
eases  arose  upon  an  application  to  set  aside  a  homestead  un- 
der a  statute  of  that  state  concerning  homesteads.  Thei'e 
appears  to  have  been  two  provisions  in  the  California  statutes 
concerning  the  right  of  a  surviving  widow  to  a  homestead  in 
the  lands  of  her  deceased  husband,  namely;  (1)  Where  dur- 
ing the  existence  of  the  community  a  homestead  had  been 
created  by  a  compliance  with  the  homestead  act;  and  (2) 
where  after  the  death  of  the  husband  she  applied  to  the 
proper  court  for  an  order  setting  apart  a  homestead  to  her 
out  of  the  lands  of  the  deceased.  Under  the  first  provision, 
where,  during  the  life  of  the  husband,  a  family  homestead  has 
been  set  part,  the  title  vests  in  the  wife  or  widow  by  right  of 
survivorship;  and  in  the  second  the  right  to  a  homestead  is 
acquired  by  making  application  to  the  proper  court  and  ob- 
taining an  order  setting  apart  a  homestead.  In  the  Boland 
Case  the  court  said: 

"Conceding,  for  the  purpose  of  this  case,  that  the  property  in 
question  could  he  set  apart  to  the  widow,  under  the  proyisions 
of  the  Prohate  Act,  notwithstanding  the  wiU  of  John  Boland,  it 
is  evident  that  the  widow  could  acquire  no  homestead  interest  in 
the  property  until  an  order  of  the  prohate  court,  or  judge,  was 
made,  setting  it  apart  to  her.  It  differs  from  the  case  of  a  home- 
stead created  during  the  existence  of  the  community,  hy  a  com- 
pliance with  the  proyisions  of  the  homestead  act,  the  title  to 
which  vests  in  the  wife  upon  the  death  of  the  hushand,  hy  right 
of  survivorship.  In  the  latter  case  the  property  becomes  the 
property  of  the  widow  by  operation  of  law.  In  the  case  pre- 
sented it  could  only  become  hers  by  the  decree  of  the  court  or 
judge."    \ 

It  wiU  be  observed  that  it  is  there  held  that  the  right  to 
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have  a  homestead  set  apart  after  the  death  of  the  husband  is 
determined  by  her  status  at  the  time  the  order  is  made,  and 
that,  since  the  order  can  be  made  only  upon  application  of  the 
widow,  if  she  has  remarried  ai^d  is  no  longer  a  vddow  and 
head  of  the  family,  no  homestead  can  be  set  apart  to  her. 

Under  Comp.  Laws  Utah  1917,  section  7643,  the  right  to 
remain  in  the  possession  of  the  homestead  vests  in  the  sur- 
viving spouse  by  operation  of  law  upon  the  death  of  the  hus- 
band or  wife,  without  any  order  of  any  court,  and  this  right 
continues  ** until  otherwise  directed  by  the  court.**  It  will 
thus  be  seen  that  under  the  provisions  of  the  laws  of  Califor- 
nia, under  which  the  decisions  referred  to  were  made,  it  re-* 
quires  an  affirmative  act  upon  the  part  of  the  court  or  judge 
to  entitle  the  widow  to  any  liomestead  right  in  the  property 
of  her  deceased  husband,  while  under  section  7643,  supra,  the 
homestead  right  attaches  upon  the  death  of  the  husband  or 
wife,  and  it  requires  an  affirmative  act  to  terminate  such 
right.  In  other  words,  in  this  state,  upon  the  death  of  the 
husband  or  wife,  the  surviving  spouse,  by  operation  of  law, 
is  vested  with  the  right  of  occupancy  and  use  of  the  home- 
stead, and  this  right  continues,  according  to  the  express  terms 
of  the  statute,  ** until  otherwise  directed  by  the  court."  No 
doubt  the  court  would,  upon  application  of  any  person  inter- 
ested in  the  estate,  and  upon  a  showing  that  justice  required 
that  this  right  to  the  occupancy  and  use  of  the  homestead 
should  be  terminated,  enter  an  order  to  that  effect;  but  the 
remedy  of  a  person  interested  in  the  estate  is  to  apply  to  the 
court  for  an  order  directing  the  termination  of  such  occu- 
pancy and  use,  and  not  in  a  proceeding  to  compel  the  sur- 
viving spouse  to  pay  rental  for  the  land. 

It  follows  that,  since  no  order  has  ever  been  made  terminat- 
ing the  right  of  the  appellant  to  occupy  the  lands  in 
question,  which  constituted  the  homestead  of  the  fam-  2 

ily  at  and  prior  to  the  death  of  Maren  C.  Hansen,  he 
had  a  right  under  the  law  to  occupy  the  same,  and  is  not 
chargeable  with  the  payment  of  rent  therefor,  and  that  the 
trial  court  erred  in  charging  him  with  such  rental  value  in 
the  settlement  of  his  account. 
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It  is  contended,  however,  by  respondent,  that  the  appellant 
never  clahned  the  right  to  occupy  the  lands  as  surviv- 
ing husband  of  Maren  C.  Hansen,  and  that  during  the  3 
trial  his  former  counsel  waived  any  such  right  by  his 
admission  that  appellant  was  liable  for  the  reasonable  rental 
value  of  the  lands ;  but  we  think  this  was  but  an  admission  of 
a  legal  conclusion  and  is  binding  neither  upon  appellant  nor 
upon  the  court.  It  is  the  duty  of  the  court  to  declare  the 
law  as  it  exists,  regardless  of  what  a  party  or  his  counsel  may 
concede  to  be  the  law.  1  Sutherland,  Code  Pleading,  427; 
Russell  V.  WheeUr,  129  Mich.  41,  88  N.  W.  73. 

It  is  due  to  the  learned  trial  judge  who  heard  the  case  be- 
low to  say  that  the  many  admissions  of  this  character  made 
by  the  former  counsel  of  appellant  were  calculated  to  mislead 
the  court  in  the  hurry  of  the  trial ;  but  a  careful  reading  of 
the  record  Xliscloses  the  fact  that  after  the  change  of  counsel 
was  made  the  present  counsel  for  appellant  objected  to  any 
evidence  of  the  rental  value  of  the  premises  on  the  express 
ground  that  the  appellant  and  his  minor  children  were  en- 
titled to  occupy  the  premises  **  until  otherwise  directed  by  the 
court." 

The  trial  court  also  refused  to  allow  the  appellant  any  cred- 
it in  his  account  as  administrator  for  funeral  expenses,  or  the 
expenses  of  the  last  illness  of  the  deceased,  or  for  taxes  paid 
on  the  real  estate,  or  for  permanent  improvements  placed 
thereon.  The  record  does  not  disclose  just  why  all  of  these 
claims  were  disallowed,  but  it  was  presumably  on  the  theory 
that  they  must  have  been  presented  to  the  judge  within  the 
time  fixed  for  the  presentation  of  claims  and  must  have  been 
allowed  by  him.  Comp.  Laws  Utah  1917,  section  7666,  rea&s 
as  follows: 

"The  executor  or  administrator,  as  soon  as  he  has  sufficient 
funds  in  his  hands,  must  pay  the  funeral  expenses  and  expenses 
of  the  last  sickness  and  the  allowance  made  to  the  family  of  the 
decedent.  He  may.  retain  in  his  hands  the  necessary  expenses 
of  administration,  but  he  is  not  obliged  to  pay  any  other  debt 
or  any  legacy  until  the  payment  has  been  ordered  by  the  court" 

Under  this  section  claims  for  funeral  expenses  and  expenses 
of  the  last  sickness  of  the  deceased  person  are  not  required 
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to  be  presented  as  other  claims,  but  may  be  paid  by  the  ad- 
ministrator without  haTidng  been  presented  and  allowed.  In- 
deed, the  statute  requires  him  to  pay  such  expenses  as  soon 
as  he  has  sufficient  funds  in  his  hands.  Of  course,  in  his  final 
settlement,  the  administrator  should  be  required  to  prove  to 
the  satisfaction  of  the  court  the  payment  of  such  claims  and 
that  they  are  reasonable  and  just.  Section  7750  provides  that 
if  upon  the  settlement  of  the  account  of  an  administrator — 
"it  appears  that  the  debts  against  the  deceased  have  been  paid 
without  the  affidavit  and  aUowance  prescribed  by  statute,  and  it 
shaU  be  proven  by  competent  evidence  to  the  satisfaction  of  the 
court  that  such  debts  were  justly  due,  were  paid  in  good  faith,  that 
the  amount  paid  was  the  true  amount  of  such  indebtedness  over 
and  above  ^1  payments  or  set-off,  and  that  the  estate  is  solvent,  it 
shall  be  the  duty  of  the  said  court  to  allow  the  said  sum  so  paid 
in  the  settlement  of  said  accounts." 

This  section  clearly  confers  upon  the  court  ample  authority 
to  allow  the  administrator  credit  for  any  claims  actu- 
ally paid  by  him  upon  producing  the  proof  required  4, 6 
therein ;  and,  indeed,  it  is  the  duty  of  the  court  to  allow 
credit  for  claims  so  paid  upon  satisfactory  proof  of  the  re- 
quired facts.  The  appellant  is  therefore  entitled  to  credit  for 
any  debts  against  the  deceased  which  were  actually  paid  by 
him  in  good  faith,  upon  making  satisfactory  proof  to  the 
court  **that  such  debts  were  justly  due  and  that  the  amount 
paid  was  the  true  amount  of  such  indebtedness  over  and  above 
all  payments  or  set-oflf,  and  that  the  estate  is  solvent,"  not- 
withstanding no  claim  or  claims  for  such  indebtedness  has 
been  presented  and  allowed  as  provided  by  the  Probate 
Code.  In  paying  any  claims,  without  requiring  their  pres- 
entation and  allowance,  the  administrator  acts  at  his  peril; 
that  is,  he  assumes  the  burden  of  proving  all  the  facts  re- 
quired by  the  last-mentioned  section  to  be  proven  to  the  satis- 
faction of  the  court.  Such  payments  are  not  to  be  encour- 
aged, and  when  made  the  proof  should  be  clear  and  convinc- 
ing to  entitle  him  to  credit  in  the  settlement  of  his  account; 
but  when  such  proof  is  satisfactory  to  the  coiirt  the  law 
makes  it  the  duty  of  the  court  to  allow  the  sum  so  paid  in 
settlement  of  the  final  account  of  the  administrator. 
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Corap.  Laws  Utah  1917,  section  7767,  reads  as  follows : 

••Before  any  decree  of  distribution  of  an  estate  is  made,  the  court 

must  be  satisfied,  by  the  oath  of  the  executor  or  admini^rator, 

or  otherwise,  that  all  state,  county,  and  municipal  taxes  legally 

levied  upon  personal  property  of  the  estate  have  been  fully  paid." 

It  is,  we  thinky  likewise  the  duty  of  the  administrator  to 
pay  all  taxes  legally  levied  against  the  real  estate.  In  this 
case  it  is  undisputed  that  the  appellant  paid  all  the  taxes  lev- 
ied against  the  lands  belonging  to  the  estate,  and  it  is  difficult 
to  imderstand  why  he  should  not  be  credited  with  such  pay- 
ment in  the  settlement  of  his  accounts.  Indeed  counsel  for 
the  respondent  has  not  contended  otherwise  in  his  brief^  and 
upon  the  oral  argument  only  contended  that  no  credit  could 
be  given  for  any  payment  made  prior  to  his  appointment  as 
administrator,  since  such  payment  must  have  been  made  by 
him  personally,  and  not  as  administrator.  If  the  appellant 
had  been  a  stranger  to  the  estate,  and  not  interested  therein, 
there  would  be  much  force  to  this  contention,  as  he 
would,  under  such  circumstances,  have  been  an  inter-  6 

meddler,  voluntarily  paying  taxes  of  another.  But  the 
appellant  was  one  of  the  heirs  of  Maren  C.  Hansen,  and  as 
such,  and  as  the  father  of  her  minor  children,  was  interested 
in  preserving  the  estate  by  preventing  it  from  being  sold  for 
taxes.  He  was,  therefore,  acting  within  his  rights  in  paying 
the  taxes  out  of  his  own  funds,  and  is  entitled  to  credit  for 
all  »the  taxes  paid,  together  with  interest  thereon  from  the 
date  of  payment,  whether  paid  before  or  after  his  appoint- 
ment. The  cause  appears  to  have  been  tried  upon  the  theory 
that  the  appellant  occupied  a  position  in  no  way  different  from 
a  person  who  was  a  stranger  to  the  estate,  except  in  his  capac- 
ity as  administrator,  and  this  probably  led  to  the  application 
of  erroneous  principles  of  law  in  determining  this  question 
and  that  of  the  payment  of  rentals. 

As  we  have  before  stated,  the  court  disallowed  all  of  the 
claims  of  the  appellant  for  improvements  and  repairs  made  on 
the  premises.  This  presents  a  more  difficult  question  than 
does  the  claim  for  taxes  which  we  have  been  discussing. 
Comp.  Laws  Utah  1917,  section  7718,  provides,  inter  alia, 
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that  an  administrator  ''must  keep  in  good  tenantable  repair 
all  houses,  buildings,  and  fixtures"  on  real  estate  under  his 
control.  Section  7739  provides  that  **he  shall  be  allowed  all 
•necessary  expenses  in  the  care,  management,  and  settlement 
of  the  estate. ' '  Under  these  provisions  we  have  no  doubt  that 
the  appellant  is  entitled  to  credit  for  expenses  incurred  in 
making  repairs  on  the  existing  buildings,  such  as  putting  in 
new  floors,  putting  on  new  roof,  and  other  necessary  repairs, 
or  for  the  repair  of  existing  fences ;  but  the  question  is :  Is 
he  entitled  to  credit  for  any  new  buildings?  Our  statute  on 
this  subject  is  identical  with  the  California  statute  on  the 
same  subject,  and  in  the  case  of  In  re  Clos'  Estate,  110  Cal. 
494,  42  Pac.  971,  it  was  held  that  where  an  old  building  be- 
comes untenantable,  and  it  was  impractical  to  repair  it,  a  new 
building  might  be  erected  and  its  erection  might  be  treated  as 
repairs.  We  quote  the  first  and  third  paragraphs  of  the  sylla- 
bus in  that  case : 

"1.  An  executrix  of  an  estate,  part  of  the  buildings  on  which 
had  been  used  for  years  as  stables,  on  complaint  as  to  their  un- 
safe condition,  consulted  architects  in  regard  to  repairing  the 
same,  but  was  informed  that,  since  the  buildings  were  within 
the  fire  limits  of  the  city,  an  ordinance  required  fireproof  roofs 
and  walls.  It  appeared  that  the  premises  were  practically  unten- 
antable, because  of  the  condition  of  the  stables.  Held,  that  the 
erection  of  new  buildings  at  a  reasonable  cost  on  the  site  of  the 
old  for  the  same  purposes,  and  in  compliance  with  the  ordinance, 
were  'repairs,*  within  Code  Civ.  Proc.  section  1452,  requiring  ex- 
ecutors to  'keep  in  good,  tenantable  repair  all  houses,  buildings, 
and  fixtures'  on  the  estate,  so  that  the  executrix  was  entitled 
to  credit  for  the  expense  thereof  on  her  accounting." 

"3.  An  executrix  need  not  show,  as  a  condition  precedent  to  the 
allowance  of  a  claim  for  the  expense  of  repairs  on  the  estate,  that 
the  repairs  were  ordered  by  the  probate  court,  where  the  expense 
was  reasonable,  and  for  the  benefit  of  the  estate." 

It  is  impossible  to  lay  down  any  hard  and  fast  rule  to  gov- 
ern in  matters  of  this  kind.  Much  must  necessarily  be  left  to 
the  judgment  and  sound  discretion  of  the  trial  judge,  but  we 
approve  of  the  statement  of  the  Court  of  Appeals  of  New 
York  in  In  re  NUes,  113  N.  Y.  547,  21  N.  B.  687,  in  the  fol- 
lowing language : 

"This  matter  of  the  administration  of  estates  is  one  which  is 
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peculiarly  within  the  cognizance  of  equity,  and  a  Surrogate's  Court, 
in  adjusting  the  accounts  of  executors  and  administrators,  is  gov- 
erned by  principles  of  equity  as  well  as  of  law.  Upson  y.  Badeau, 
3  Bradf.  Sur.  [N.  Y.]  15.  Within  the  exercise  of  the  statutory 
powers  conferred  upon  him  to  direct  and  control  the  conduct  and 
to  settle  the  accounts  of  administrators  and  executors,  the  sur- 
rogate is  not  fettered;  nor  is  he  prevented  by  any  rule  of  law 
from  doing  exact  justice  to  the  parties." 

While  section  7718,  supra,  does  not  in  express  terms  require 
an  executor  or  administrator  to  do  more  than  to  keep  in  good 
tenantable  repair  all  houses,  buildings,  and  fixtures  of  the 
estate,  section  7739  provides  that  he  shall  be  allowed  all  nec- 
essary expenses  in  the  care,  management,  and  settlement  of 
the  estate,  and  we  think  this  provision  is  broad  enough  to  in- 
clude such  permanent  improvements  on  the  land  as  are 
reasonably  necessary  for  its  occupancy  and  to  preserve  7,  8 
the  estate  and  enhance  its  value.  The  better  practice, 
however,  and  the  one  which  the  district  courts  should  insist 
upon  under  ordinary  circumstances,  is  for  the  executor  or  ad- 
ministrator to  apply  to  the  court  in  which  the  estate  is  being 
administered  for  authority  to  make  such  improvements.  If 
an  executor  or  administrator  chooses  to  make  such  improve- 
ments without  first  obtaining  authority  to  do  so  from  the  court, 
he  acts  at  his  peril,  and  assumes  the  burden  of  proving  that 
the  improvements  were  necessary,  and  were  made  in  good 
faith  and  for  the  benefit  of  the  estate,  and  the  proof  of  these 
facts  should  be  clear  and  convincing.  The  question  of  the 
allowance  for  improvements  must  be  determined  from  the 
facts  in  each  particular  case,  bearing  in  mind  that  such  im- 
provements must  be  proven  to  have  been  reasonably  necessary 
and  made  in  good  faith  for  the  benefit  of  the  estate.  Take  the 
matter  of  sinking  a  well.  If  there  is  no  water  on  or  in  con- 
nection with  the  premises  suitable  for  domestic  purposes,  in 
view  of  the  indispensable  necessity  for  pure  wholesome  water 
for  such  purposes,  and  the  further  fact  that  its  acquisition 
will  add  permanently  to  the  value  of  the  estate,  we  think  it 
rests  in  the  sound  discretion  and  good  judgment  of  the  court 
to  aDow  the  administrator  the  expenses  necessarily  incurred 
in  that  behalf;  but  all  the  facts  and  circumstances  should  be 
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taken  into  consideration  and  the  matter  determined  upon  the 
principles  of  justice  and  equity. 

In  this  case  we  think  appellant  is  clearly  entitled  to  the  al- 
lowance of  any  expenditures  necessarily  made  in  repairing 
houses,  buildings,  or  fences  existing  on  the  premises  at  the 
time  of  the  death  of  Maren  C.  Hansen,  but  that  in  view  of  the 
fact  that  the  appellant,  with  his  family,  had  the  use  and  occu- 
pancy of  the  premises,  it  is  a  matter  for  the  district  court  to 
determine,  from  all  the  facts  and  circumstances,  whether  or 
not  appellant  should  be  allowed  credit  for  new  additions  to 
the  house,  and  for  the  erection  of  a  bam,  the  construction  of 
new  fences,  and  the  sinking  of  wells,  in  the  settlement  of  his 
account.  In  determining  this  question  the  court  should  take 
into  consideration  the  evidence  as  to  the  condition  of  the 
premises,  and  their  state  of  improvement  and  value  at  the 
time  of  the  death  of  the  decedent,  and  their  condition,  state 
of  improvement,  and  value  at  the  date  of  the  settlement  of 
the  account  of  the  administrator,  and  from  all  these  facts  de- 
termine what,  if  any,  credits  the  administrator  is  entitled  to 
in  the  settlement  of  his  accounts  for  expenses  incurred  in  the 
making  of  new  improvements  of  the  premises;  it  appearing 
without  dispute  that  at  the  date  of  the  death  of  Maren  C. 
Hansen  the  land  had  but  little  improvements  thereon,  and 
that  the  buildings  and  fences  were  of  small  value,  while  a 
witness  for  the  respondent  testified  that  the  farm,  at  the  time 
of  the  trial,  was  in  a  high  state  of  cultivation,  and  one  of  the 
best  in  the  locality.  These  are  matters  to  be  considered  in 
determining  the  rights  and  equities  of  the  parties. 

If  the  judgment  of  the  trial  court  is  allowed  to  stand,  re- 
spondent, without  any  expense  Ti^^hatever  to  her  or  to  the  es- 
tate, in  the  care  and  improvement  of  the  property,  or  the 
payment  of  taxes,  would  receive  from  the  estate  approximate- 
ly four  times  the  value  of  the  real  estate  at  the  time  of  the 
death  of  her  mother,  and*  also  her  distributive  share  of  the 
real  estate  in  its  greatly  improved  condition  and  enhanced 
value,  as  well  as  her  distributive  share  of  the  twenty-four 
shares  of  canal  stock,  while  the  appellant,  in  his  declining 
years,  would  be  turned  from  the  home  he  has  established  and 
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improved  by  a  quarter  of  a  century  of  toil,  penniless.  "We 
cannot  give  our  appfroval  to  a  rule  of  law  which  would  result 
in  a  judgment  so  harsh. 

As  to  the  claim  made  by  the  appellant  for  the  cost  of  the 
erection  of  the  windmill  placed  on  the  premises,  this 
being  an  improvement  of  a  temporary  character  and  9, 10 
necessitated  mainly  for  the  convenience  of  the  appel- 
lant while  occupying  the  premises,  we  think  he  would  not  be 
entitled  to  credit  therefor.  Nor  do  we  think  he  is  entitled  to 
credit  for  the  $500  paid  in  satisfaction  of  the  two  notes,  one 
given  to  Newman  and  the  other  to  Neilson,  as  we  think  the 
only  reasonable  inference  to  be  drawn  from  the  evidence  is 
that  those  notes  were  given  for  money  borrowed  by  appellant 
for  his  own  use,  and  that  his  wife  signed  them  merely  as 
surety,  and  that  appellant,  in  paying  those  notes,  was  paying 
his  own  debt,  and,  of  course,  in  such  an  event,  would  not  be 
entitled  to  charge  any  portion  thereof  to  the  estate.  The  evi- 
dence upon  this  subject  is  somewhat  meager,  and  we  do  not 
attempt  to  make  any  final  determination  of  the  matter,  but 
leave  the  question  open,  to  be  determined  by  the  district  court 
in  the  final  settlement  of  the  accounts  of  the  administrator. 

The  appellant  contends  that  the  court  erred  in  refusing  to 
allow  him  to  amend  his  answer  by  alleging  that  he  had  con- 
tracted with  the  respondent  for  the  purchase  of  her  interest 
in  the  real  estate  in  question  and  had  paid  the  consideration 
therefor,  and  also  in  holding  that  the  respondent  was  the 
owner  of  an  undivided  two-fifteenths  interest  in  the  real  es- 
tate. This  proceeding,  however,  being  one  to  compel  an  ac- 
counting by  the  administrator,  and  for  his  removal,  and  the 
appointment  of  a  successor,  these  questions  cannot  properly 
be  determined  in  this  proceeding,  but  may  arise  upon  the  dis- 
tribution of  the  estate,  or  in  an  action  by  the  appellant  to 
comi)el  the  respondent  to  convey  her  interest  in  the  estate, 
should  he  elect  to  bring  such  an  action. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  of  Salt  Lake  county,  with  directions  to  set 
aside  the  findings  of  fact,  conclusions  of  law,  and  judgment, 
to  deny  the  petition  for  the  removal  of  the  appellant,  as  ad- 


Diqitized  by 


Google 


44  SUPREME   COURT   OF  UTAH  [July 

Murray  City  y.  Industrial  Commission  of  Utah,  55  Utah  44. 

ministrator,  to  grant  a  rehearing  upon  the  account  of  the 
administrator,  and  to  settle  such  account  in  accordance  with 
views  expressed  herein.  Appellant  to  recover  costs  on  this 
appeal. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 

WEBER,  J.,  being  disqualified,  did  not  participate  in  the 
disposition  of  this  case. 


MURRAY    CITY    v.    INDUSTRIAL    COMMISSION    OP 
^  UTAH. 

No.  3372.    Decided  July  31,  1919.     (183  Pac.  331.) 

Master  aj^d  Sgbvant — ^Wobkmew's  Compensation  Act — ^Findings  of 
Commission — EJvidence  op  Injury — Sufficiency.  Findings  of 
the  Industrial  Commission  that  a  city  employ^  petitioning  for 
compensation  was  injured  in  the  course  of  his  employment, 
and  that  his  injury  hy  a  slight  blow  on  the  neck  with  a  shovel 
handle  was  the  Immediate  cause  of  a  paralytic  stroke  follow- 
ing shortly  after  the  accident  held  supported  by  evidence  given 
by  the  attending  physician.^ 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County ;  P.  C.  Evans,  Judge. 

Action  by  Murray  City  against  the  Industrial  Commission 
of  Utah,  to  set  aside  its  award  under  the  Workmen's  Com- 
pensation Act.  Prom  a  judgment  or  order  for  plaintiff  va- 
cating and  setting  aside  the  award,  the  Commission  appeals. 

Reversed,  and  cause  remanded  with  directions  to  set  aside 
the  order  and  judgment  and  to  dismiss  the  Complaint 

Dan  B.  Shields,  Atty.  Gen.,  and  H.  Van  Dam,  Jr,,  Asst. 
Atty.  Gen.,  for  appellant. 


1  Citing  Industrial  Com,  v.  Evans,  52  Utah.  394.  174  Pac.  825; 
Oarfleld  Smelting  Co.  v.  Industrial  Com,,  53  Utah,  133,  178  Pi^c.  57. 
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D,  W.  Moffat  of  Murray,  for  respondent. 

GroBON,  J. 

It  is  admitted  that  the  plaintiff,  Murray  City,  as  an  em- 
ployer, is  subject  to  the  provisions  of  the  act  of  the  Legisla- 
ture commonly  known  as  the  Industrial  Commission  Act.  It 
appears  that  on  or  about  August  25,  1917,  one  David  Hazel- 
dine  was  employed  by  the  plaintiflP  city,  and  was  at  that  date 
assisting  in  loading  with  a  shovel  slag  upon  a  wagon.  Charles 
White,  a  teamster,  in  leveling  the  slag  thrown  upon  the 
wagon,  while  in  the  act  of  bringing  back  his  shovel,  struck 
Hazeldine  a  very  slight  blow  on  the  neck  with  one  end  of  the 
shovel  handle.  A  state  of  paralysis  followed,  which  particu- 
larly affected  the  left  side  of  the  body.  A  petition  was  filed 
by  Hazeldine  with  the  defendant  commission  praying  for  such 
relief  as  he  might  be  entitled  to  receive.  Hearing  was  had, 
and  an  order  made  by  the  commission,  directing  that  the 
plaintiff,  Murray  City,  pay  to  the  claimant,  Hazeldine,  the 
sum  of  eight  dollars  and  seventy-three  cents  per  week  begin- 
ning September  5,  1917,  and  to  continue  so  long  as  the  d^ 
ability  lasts.  Thereafter,  on  petition  of  Murray  City,  a  re- 
hearing was  granted  and  additional  testimony  taken,  where- 
upon the  commission  adhered  to  and  reaflSrmed  its  former 
decision.  The  plaintiff  city,  being  dissatisfied  with  the  award 
of  the  commission,  in  pursuance  of  Comp.  Laws  Utah  1917, 
section  3087,  being  section  27  of  the  original  act  of  1917,  filed 
its  complaint  in  the  district  court  of  Salt  Lake  county,  ask- 
ing that  said  award  be  set  aside,  vacated,  or  amended,  on  the 
ground  that  the  decision  was  unreasonable  and  unlawful, 
and  that  said  decision  was  not  supported  by  evidence,  but  was 
contrary  to  the  evidence,  and  that  the  applicant  did  not  re- 
ceive a  personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his,  employment.  To  that  complaint  the  commission 
answered,  making  certain  admissions  and  denials.  Among 
other  things  it  was  alleged  **that  the  court  is  without  juris- 
diction to  hear  evidence  in  the  case,  and  that  its  jurisdiction  is 
limited  to  reviewing  the  record  made  by  the  commission. ' '    To 
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the  answer  was  attached  and  filed  with  the  clerk  of  the  court 
a  copy  of  the  proceedings  and  testimony  taken  before  the 
commission.  The  trial  court  seems  to  hav^  treated  the  answer 
as  a  demurrer,  and,  after  ai^ument,  overruled  the  same,  en- 
tered judgment  in  favor  of  the  plaintiff  city  vacating  and  set- 
ting aside  the  award  made  by  the  defendant  commission. 
From  that  judgment  or  order  the  commission  appeals  to  this 
court. 

There  is  no  dispute  that  the  petitioner  Hazeldine  was,  on 
the  date  mentioned,  in  the  employ  of  the  city.  Neitlier  is 
there  any  dispute  that  he  received  a  slight  blow  in  the  course 
of  his  employment  from  the  end  of  the  shovel  handle  in  the 
hands  of  the  witness  White,  either  by  Hazeldine  walking 
against  it  or  by  White  pulling  it  back  in  leveling  the  slag 
upon  his  wagon.  It  is  also  conceded  that  it  was  not  such  a 
blow  or  contact  as  to  cause  any  abrasion  or  make  any  mark 
or  bruise  upon  the  skin.  Immediately  following  this,  how- 
'ever,  Hazeldine  became  sick;  was  given  some  assistance  by 
his  fellow  workmen;  was  later,  during  the  same  afternoon, 
taken  to  the  physician's  oflSce.  On  the  following  morning 
paralysis  had  developed  so  as  to  be,  as  stated  by  the  doctor, 
complete. 

The  question  for  determination  by  this  court  is:  Is  there 
any  substantial  evidence  in  the  record  to  support  the  finding 
of  the  commission  that  the  injury  resulted  from  an  accident 
received  while  in  the  course  of  employment? 

It  is  conceded  in  the  argument  of  counsel  for  Murray  City 
that  if  the  evidence  of  the  physician  connects  the  stroke  of 
paralysis  with  the  injury  the  decision  of  the  Industrial  Com- 
mission should  be  sustained.  It  is  likewise  conceded  by  the 
Attorney  General,  appearing  for  the  commission,  that  if  the 
award  can  be  supported  such  support  must  be  found  in  the 
testimony  of  the  attending  physician.  Dr.  Rothwell,  as  his 
is  the  only  testimony  that  connects  the  paralysis  with  the 
accident.  We  think  it  advisable,  therefore,  to  set  out  all  of 
the  testimony  given  by  the  physician  bearing  upon  or  material 
to  the  finding  of  the  commission  on  that  point.  It  is  as  fol- 
lows: 
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"Q.  Do  you  know  anything  as  to  an  injury  sustained  by  him 
on  or  about  the  17th  day  of  August,  1917?  A.  Yes.  Q.  State. 
Doctor,  what  the  nature  of  it  was  and  the  condition  in  which 
you  found  him?  A.  Mr.  Hazeldine  was  brought  to  my  office  in 
a  buggy  on  that  day  by  two  other  men,  I  believe,  and  they  told 
me  at  that  time  that  he  had  been  struck  in  the  neck  with  the 
handle,  I  believe,  of  a  shovel;  and  at  that  time  he  had  been  struck, 
I  believe.  In  the  left  side  of  his  neck,  and  his  head  was  turned 
very  far  to  that  side.  On  examination  at  that  time  he  didn't 
show  any  bruise  or  contusion  at  the  point  of  injury,  and  I  heard 
from  him  the  next  day.  ♦  ♦  ♦  i  went  down  to  see  him  and  at 
the  time  he  had  a  left-sided  paralysis.  I  kept  him  in  bed  for  a 
long  time  with  that,  and  it  is  gradually  getting  better.  «  «  * 
Q.  Well,  Doctor,  was  there  any  contusion  or  mark  around  the 
area  of  the  injury  developed  subsequent  to  the  first  examination? 
A.  No,  sir.  Q.  Did  you  connect,  in  any  way,  the  injury  with  his 
stroke  of  paralsrsis?  A.  Well,  in  this  way:  Of  course,  as  far 
as  the  tap  on  the  nepk  went,  that  would  not  give  him  the 
paralysis  on  the  same -Aide.  His  injury  has  got  to  be  here  (point- 
ing to  the  base  of  the  skull),  but  the  way  I  look  at  Mr.  Hazeldine's 
case,  he  doubtless,  was  carrying  at  that  time  a  high-blood  pres- 
sure, as  tests  with  the  instruments  have  since  shown,  and  I  have 
no  doubt  he  was  at  the  time  of  his  injury,  and  he  was  working 
for  the  city  on  a  hot  August  day,  in  a  black  slag  dump,  just  about 
as  hot  a  condition  as  you  could  get  a  man  to  work  in.  In  fact, 
the  heat  was  terrific,  and  that  would  tend  to  make  his  pressure 
higher.  He  was  struck  in  the  neck,  and  it  was  started  by  his  being 
struck;  and  he,  I  suppose,  had  jumped  back,  and  that  is  when 
the  thing  happened.  That  is,  started  in  in  scaring  him  a  little 
bit,  in  connection  with  the  already  high-blood  pressure,  and  aug- 
mented it,  and  he  burst  a  blood  vessel  in  the  right  side  of  the 
brain.  Q.  And  you  call  this  a  stroke  of  apoplexy,  or  how  do  you 
designate  it?  A.  Tes;  a  stroke  of  paralysis.  Q.  Now,  do  you 
say  that  this  accident — while  it  in  itself  was  not  wholly  the 
cause  of  the  stroke — ^but  would  you  say  that  it  was  the  proximate 
cause?  A.  I  would  say  so,  Mr.  Nebeker.  As  I  would  look  at  it, 
the  condition  is  much  the  same  as  if  we  had  a  loaded  cannon  in 
this  room  and  everything  ready  to  be  fired  off.  Let  some  one 
touch  it  off  as  the  accident  touched  his  off,  and  the  whole  char- 
acter is  changed.  Q.  Now,  do  you  make  any  connection  or  rela- 
tion with  the  fact  of  him  being  hit  on  the  left  side  of  the  neck 
with  his  paralysis  on  the  left  side?  A.  No;  nothing  whatever. 
Q.  Is  it  not  a  fact.  Doctor,  that  an  injury  on  the  one  side  would 
more  likely  have  an  efPect  en  the  opposite  side?  A.  Yes,  abso- 
lutely. The  only  way  it  could  happen  to  give  him  the  paralysis 
would  be  to  give  him  a  fracture  of  the  vertebrae  in  the  neck.    Then 
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it  would  cross  over,  for  they  cross  over  right  at  the  base  of  the 
brain.  ♦  ♦  ♦  Q.  Now,  Doctor,  how  soon  after  receiving  that 
accident  would  you  say  from  your  experience  as  a  physician  that 
this  stroke  followed  the  accident?  A.  Well,  now,  I  saw  him,  as 
I  remember,  around  5  o'clock  in  the  afternoon,  and  he  had  it 
the  next  morning.  It  was  complete  the  next  morning.  It  was 
not  complete  that  afternoon.  Of  course  these  things  all  depend  on 
the  size  of  the  vessel  that  bursts.  If  it  is  a  very  small  vessel 
it  takes  a  long  time  to  form  a  clot  in  the  brain  to  destroy  the 
nerve  centers;  while  a  large  vessel  can  destroy  it  immediately 
in  such  a  manner  as  to  cause  instant  death.  Q.  Could  you  tell 
at  your  first  examination,  at  the  time  he  was  brougth  to  your 
office  immediately  following  the  accident — did  you  determine  at 
that  time  that  he  was  suffering  from  a  stroke?  A.  No;  he  was 
not.  He  was  suffering  from  what  we  call  shock,  but  it  had  not 
made  itself  evident  as  paralysis.  Q.  Is  there  any  evidence  in  your 
mind  that  the  shock  received  from  the  accident  was  the  proximate 
cause  of  this  stroke,  or — .  A.  Well  let  me  see  if  my  idea  of  the 
proximate  cause  is  the  same  as  yours.  Q.  Would  it  have  hap- 
pened if  the  accident  had  not  been  sustained?  A.  Perhaps.  As 
I  say,  that  blood  pressure  was  there,  and  everything  was  there 
to  cause  a  rupture  of  the  blood  vessel,  but  whether  or  not  it 
would  ever  have  ruptured  of  its  own  accord  no  one  can  tell.  Q. 
Tou  believe,  then,  that  the  accident  would  aggravate  or  accelerate 
the  process  of  the  action?  A.  Yes,  sir.  Q.  Did  he  sustain  what 
you  would  call  a  severe  stroke,  to  clear  up  as  quickly  as  it  has, 
or  a  light  stroke?  A.  Well,  rather  a  light  stroke,  to  clear  up  as 
quickly  as  it  has." 

The  commission  ma^e  findings,  and  from  such  findings  de- 
duced the  following  conclusion : 

"In  view  of  the  extreme  hot  weather,  age  of  the  applicant,  and 
the  obvious  susceptibility  of  applicant  to  suffer  a  paralytic  stroke 
at  the  time  of  the  accident,  the  fact  that  no  evidence  of  sickness 
or  distress  was  apparent  immediately  before  the  blow,  that  a 
strange  feeling,  sickness,  and  a  paralytic  stroke  developed  in 
usual  time  immediately  following  the  blow,  it  is  reasonable  to 
conclude  that  the  blow  from  the  shovel,  received  accidentally  and 
arising  out  of  and  in  the  course  of  his  employment  by  the  defend- 
ant corporation,  was  the  proximate  cause  of  the  disability  suffered 
by  applicant,  and  an  award  of  compensation  should  be  made  ac- 
cordingly." 

It  is  the  contention  of  Murray  City  that  there  is  nothing  in 
the  testimony  of  the  physician  to*  support  the  finding  that 
Hazeldine  was  injured  while  in  the  course  of  his  employment, 
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and  that,  if  injured,  then  the  slight  stroke  which  he  received 
could  not  have  produced  the  paralytic  condition  that  fol- 
lowed. 

As  indicated  above,  the  only  question  before  this  court  for 
determination  is  whether  the  above  testimony  of  the  physician 
is  sufficient  to  support  the  commission's  findings.  Without  at- 
tempting to  analyze  in  detail  or  set  forth  the  deductions  and 
conclusions  that  might  be  legally  or  logically  drawn  from  the 
physician's  testimony,  we  remark  that  we  have  no  hesitancy 
in  holding  that  there  was  testimony  before  the  commission 
to  support  its  findings,  both  that  the  applicant  (petitioner) 
was  injured  in  the  course  of  his  employment,  and  that  such 
injury  was  the  immediate  cause  of  the  paralytic  stroke  fol- 
lowing shortly  after  the  accident  or  injury.  The  following 
authorities  support  the  conclusion  reached :  Honnold,  Work- 
men's Comp,  section  98;  La  Veck  v.  Parke,  Dams  Co.,  190 
Mich.  604,  157  N.  W.  72,  L.  R.  A.  1916D,  1277;  Crowley  v. 
City  of  Lowell,  223  Mass.  288,  111  N.  B.  786.  Other  phases  of 
the  Industrial  Commission  Act  haVe  been  considered  by  this 
court  in  two  cases,  namely  Industrial  Co,  v.  Evans,  52  Utah, 
394,  174  Pac.  825 ;  Garfield  Smelting  Co,  v.  Industrial  Com,, 
53  Utah,  133, 178  Pac.  57. 

It  follows  from  the  foregoing  that  the  district  court  erred 
in  entering  judgment  setting  aside  the  award  of  the  commis- 
sion. The  judgment  of  the  lower  court  is  therefore  reversed, 
and  the  cause  is  remanded  to  the  district  court  of  Salt  Lake 
county,  with  directions  to  set  aside  its  order  and  judgment 
and  to  dismiss  the  complaint.    Appellant  to  recover  costs. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 
Vol.  65-4 
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STATE  V.  JENSON  et  al. 
No.  3749.    Decided  August  30,  1919.     (184  Pac.  161.) 

1.  Intoxicating  Liquors — In  Fcmifeitube  Proceeedinq  Credibility 
OP  Witnesses  fob  Jury.  In  search,  seizure,  and  forfeiture 
proceedings  under  the  Prohibition  Act,  against  certain  intoxi- 
cating liquors,  vessels,  and  an  automobile  used  to  transport 
them  into  the  state,  the  credibility  of  the  witnesses  was  pecu- 
liarly within  the  province  of  the  district  court,  which  was  not 
bound  by  the  statements  of  defendants,  particularly  where  the 
inferences  deducible  from  the  undisputed  facts  were  contrary 
to  such  statements.     (Page  53.) 

2.  Intoxicating  Liquors — ^Automobiles  in  Illegal  Transpcata- 
TioN  Forfeited  to  State.  The  Prohibition  Act  confers  upon 
the  courts  of  Utah  the  power  to  declare  forfeited  to  the  state 
all  automobiles  used  for  the  illegal  transportation  of  intoxicat- 
ing liquors.i     (Page  53.) 

FRICK,  J.,  dissenting. 

Appeal  from  District  Court,  Second  District,  Weber  Coun- 
ty; A,  W.  Agee,  Judge. 

Search  and  forfeiture  proceedings  by  the  state  of  Utah 
against  Hyrum  Jenson,  certain  intoxicating  liquors,  ves.sels, 
and  other  property  unlawfully  used,  one  Hudson  automobile, 
C.  H.  Reilly,  and  P.  B.  Ryan.  From  the  judgment  forfeiting 
the  property,  defendants  Reilly  and  Ryan  appeal. 

Affirmed. 

Dan  B.  Shields,  Atty.  Gen.,  and  0.  C.  Dalby,  H.  Van  Dam, 
Jr,,  and  James  H.  Wolfe,  Asst.  Attys.  Gen.,  for  the  State. 

Soren  X,  Christensen  and  Thomas  Ramage,  both  of  Salt 
Lake  City,  for  appellants. 

FRICK,  J. 


1  State  V.  Davis,  55  Utah,  54,  184  Pac.  161. 
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This  is  an  appeal  from  a  judgment  of  the  district  court  of 
Weber  county.  The  proceeding  culminating  in  said  judgment 
was  commenced  and  prosecuted  on  behalf  of  the  state  pursu- 
ant to  chapter  2,  Laws  of  Utah  1917,  commonly  known  as  the 
Prohibition  Act. 

The  questions  involved  all  arise  out  of  the  search,  seizure, 
and  forfeiture  clauses  contained  in  the  act  aforesaid. 

The  proceedings  had  in  the  district  court  in  this  case  are 
fairly  reflected  in  the  findings  of  fact  and  conclusions  of  law 
made  by  the  district  court,  and  hence  it  is  only  necessary  to 
set  forth  the  findings  and  conclusions  of  law,  which  are  as 
follows : 

"(1)  That  on' the  1st  day  of  November,  1918,  in  the  county  of 
Weber  and  state  of  Utah,  and  at  a  point  in  Weber  canyon  near 
what  is  known  as  DevU's  Gate,  ^  the  said  sheriff  seized  515  pints 
of  intoxicating  liquor,  to  wit,  whisky,  which  was  then  in  the 
possession  of  the  defendant  Jenson,  as  it  was  being  transported 
by  him  in  the  Hudson  automobile  mentioned  in  the  return  or 
report  of  the  said  sheriff;  that  upon  the  seizure  of  such  intoxicat- 
ing liquor  and  automobile  the  said  sheriff  Aled  in  this  court  his 
return  and  report  of  such  seizure,  stating  the  time  and  place 
and  the  reason  for  such  seizure,  and  describing  the  said  whisky 
and  the  said  automobUe,  and  that  thereupon  an  order  was  issued 
by  the  Judge  of  this  court  directing  the  sheriff  to  hold  safely  the 
said  property  so  seized  in  his  possession  until  it  was  disposed  of 
by  due  process  of  law;  that  thereafter  the  clerk  of  this  court  fixed 
the  twelfth  day  of  December,  1918,  as  the  time  for  hearing  the 
said  matter,  and  caused  a  notice  thereof  to  be  given  to  the  de- 
fendant and  other  persons  as  required  by  law;  that  thereafter, 
on  the  ninth  day  of  December,  1918,  the  said  defendant  G.  H. 
ReiUy  appeared  and  filed  his  petition  or  pleading  in  this  matter, 
claiming  to  be  the  owner  of  the  said  automobile  by  virtue  of  a 
certain  note  which  is  in  words  and  figures  as  follows  (setting  forth 
a  copy  of  the  note),  and  alleging  that  he  had  no  knowledge  con- 
cerning the  use  of  the  said  automobile  in  any  unlawful  business, 
and  claiming  ownership  thereof  and  demanding  the  possession 
thereof;  that  after  the  evidence  in  the  said  matter  had  been 
introduced,  and  the  court  had  heard  the  argument  of  counsel,  the 
said  P.  B.  Ryan  asked  and  was  given  leave  to  file  a  complaint  in 
said  matter,  claiming  the  ownership  of  said  automobile. 

"(2)  That  the  said  claimant,  C.  H.  Reilly,  has  no  right,  tiUe. 
or  interest  to  or  in  said  automobile,  and  that  the  note,  a  copy  of 
which  is  set  out  ta  his  pleading,  was  not  given  to  him,  but  was 
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given  to  his  father,  who  is  now  dead,  and  that  the  said  claimant 
has  no  right  or  title  to  said  note  or  interest  therein,  as  payee  or 
assignee  or  otherwise. 

*'(3)  That  the  said  P.  B.  Ryan,  at  the  time  of  the  seizure  of 
the  said  automo*bile,  was  the  owner  thereof,  and  that  the  said 
automobile  was  being  used  by  the  defendant  Jenson  in  and  about 
the  business  of  the  said  Reilly,  and  that  the  intoxicating  liquor 
in  said  automobile  was  being  transported  in  said  automobile  with 
the  knowledge  and  consent  of  and  for  the  said  Ryan,  and  that 
the  said  liquor,  to  wit,  515  pints  of  whisky,  contained  in  pint 
bottles,  was  also  the  property  of  the  said  Ryan,  and  had  been 
brought  into  this  state  from  Evanston,  Wyoming,  for  said  Ryan, 
and  for  the  purpose  of  being  used  and  sold  by  said  Ryan  in  Salt 
Lake  City,  Salt  Lake  county,  Utah. 
"(4)  The  court  further  finds  that  the  bottles  containing  the 
'  said  whisky  and  the  said  automobile  can  be  used  for  lawful  pur- 
poses, and  that  the  public  interest  would  be  served  by  selling 
instead  of  destroying  the  same." 

Prom  the  foregoing  findings  of  fact  the  court  states  the  fol- 
lowing conclusions  of  law: 

"That  the  said  whisky  and  said  automobile  were  owneti  and  kept 
by  the  said  P.  B.  Ryan  with  intent  to  be  used  in  violation  of  law, 
and  that  the  said  whisky  was  brought  into  this  state  from  the 
state  of  Wyoming  by  the  said  Ryan,  with  the  intent  upon  the  part 
of  the  said  Ryan  of  selling  and  disposing  of  the  same  in  violation 
of  the  law,  and  that  the  said  automobile  was  used  as  an  appliance 
or  implement  for  the  accomplishment  of  the  said  purpose,  and  as 
an  end  or  means  to  enable  the  said  Ryan  to  bring  said  whisky 
into  this  state  and  to  dispose  of  the  same  in  violation  of  law;  and 
that  the  state  of  Utah  is  entitled  to  a  Judgment  forfeiting  the  said 
whisky  and  the  said  automobile  to  the  state  of  Utah,  and  for  costs 
against  the  said  C.  H.  ReUly  and  the  said  P.  B.  Ryan  to  be  paid 
equally  by  them,  and  directing  the  said  whisky  to  be  destroyed, 
and  bottles  and  automobile  to  be  sold  at  public  auction  to  the 
highest  bidder  as  provided  by  law,  and  the  money  received  there- 
from to  be  turned  over  to  the  county  treasurer  of  Weber .  county." 

Judgment  was  accordingly  entered  declaring  the  said  liq- 
uor, bottles,  and  autornqbile  forfeited  to  the  state  of  Utah, 
said  liquor  to  be  destroyed,  and  that  the  bottles  and  auto- 
mobile be  sold  by  the  sheriff  of  Weber  county. 

The  defendants  Reilly  and  Ryan  prosecute  this  appeal  from 
the  judgment  aforesaid  pursuant  to  Comp.  Laws  Utah  1917, 
section  3357,  and  their  counsel  insist  that  the  district  court 
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erred  in  making  the  findings  of  fact,  conclusions  of  law,  and 
in  entering  judgment  forfeiting  said  automobile.  They  urge 
that  the  findings  in  certain  particulars  are  not  supported  by 
the  evidence,  and  that  the  conclumons  of  law  are  contrary  to 
the  findings  of  fact.  The  principal  error  assigned  and  urged, 
however,  is  that  the  district  court  erred  in  holding  that  the 
act  conferred  power  upon  the  court  to  declare  the  automobile 
forfeited. 

The  contention  that  the  evidence  fails  to  support  the  find- 
ings of  fact  in  the  particulars  stated  by  counsel  is  with- 
out merit.    AVhile,  judging  from  the  record,  the  evi-  1 
denco  in  some  particulars,  seems  to  be  in  favor  of  ap- 
pellants' contention,  yet  that,  standing  alone,  is  not  control-  > 
ling.    The  credibility  of  the  witnesses  was  peculiarly  within 
the  province  of  the  district  court,  and,  in  view  of  the  circum- 
stances, it  was  not  bound  to  believe  the  statements  of  the 
defendants,  and  certainly  not  where  the  inferences  properly 
deducible  from  the  undisputed  facts  were  contrary  to  those 
statements. 

In  view  that  the  majority  of  this  court  has  held  in  the  case 
of  State  V.  Davis,,  etc,  55  Utah,  54,  184  Pac.  161,  in 
which  an  opinion  has  just  been  filed,  and  which  precedes  2 

this  one,  that  the  courts  of  this  state  have  power  to  de- 
clare forfeited  all  automobiles  which  are  used  for  the  illegal 
transportation  of  intoxicating  liquors,  and  in  view  that  that  is 
the  only  question  left  for  consideration  in  this  case,  it  is  un- 
necessary to  discuss  that  question  further.  The  writer,  how- 
ever, dissents  from  the  majority  upon  the  right  of  the  courts  to 
declare  a  forfeiture  of  automobiles,  for  the  reasons  stated  in 
the  dissenting  opiliion  filed  in  the  case  of  State  v.  Davis,  etc., 
supra. 

The  judgment  of  the  district  court  of  Weber  county  is  af- 
firmed, a{  appellants'  costs. 
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STATE  V.  DAVIS  et  al. 
No.  8356.    Decided  August  30,   1919.     (184  Pac.  161.) 

1.  iNToaacATiNo  LiQuoBS — ^Automobile  Illegally  Tbanspobtino 
LiQUOB  Subject  to  PbBFEiTUBE.  In  view  of  Comp.  Laws  1917, 
section  5839,  requiring  the  provisions  of  the  Revised  Statutes 
to  be  liberaUy  construed,  and  the  Prohibition  Law,  section 
one,  requiring  liberal  construction  of  the  act,  under  Comp. 
Laws  1917,  section  3359,  an  automobile  used  in  the  iUegal 
transportation  of  liquor  into  Utah  may  be  seized  and  for* 
felted  as  other  things  and  other  property  may  be  forfeited  in 
accordance  with  the  various  provisions  of  the  Prohibition 
Law,  the  riUe  of  ejusdem  generis  not  applying  in  the  construc- 
tion of  the  dection.i     (Page  61.) 

2.  Intoxicating  Liquors — Claimant  of  Seized  Automobile  Must 
Show  Ow^ebship  and  Ionoibancb  of  Use.  When  intoxicating 
liquors  have  been  found  illegally  in  an  automobUe  used  for 
their  transportation  it  is  prima  facie  evidence  that  the  car 
was  being  used  illegally,  and  one  desiring  to  recover  the  car 
must  establish  by  a  preponderance  of  the  evidence,  not  be- 
yond a  reasonable  doubt,  the  fact  of  his  ownership,  and  that 
he  had  no  knowledge  of  the  illegal  use.     (Page  62. | 

3.  iNTOiXICATlNG    LiQUOBS — CLAIM    BfT    PabTIAL   PAYMENT   VBNDOB  OF 

Automobile  Sustained.  Where  an  automobile  is  sold  on  in- 
stallments, if  the  vendor  or  his  assignee  has  no  knowledge 
or  information  of  the  car's  intended  use  in  the  illegal  trans- 
portation of  intoxicating  liquors  he  is  entitled  to  reclaim  it 
when  seized  by  the  sheriff  for  forfeiture.     (Page  63.) 

4.  Intoxicating  Liquors — On  Seizube  of  Stoi^n  Automobile 
OwNEB  Mat  Reclaim.  If  an  automobile  is  stolen  and  used  by 
the  thief  for  the  'illegal  transportation  of  intoxicating  liquors, 
in  which  enterprise  it  is  seized  by  the  sheriff  and  sought  to 
be  forfeited,  the  owner  is  entitled  to  reclaim  it     (Page  63.) 

PRICK,  J.,  dissenting. 

Appeal  from  District  Court,  Second  District,  Morgan  Coun- 
ty; A,  W.  Agee,  Judge. 

Search  and  forfeiture  proceedings  by  the  state  of  Utah 
against  A.  P.  Davis,  seven  hundred  and  forty-four  pints  of 

1  Kolh  V.  Peterson,  50  Utah,  450,  168  Pac.  97. 
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whisky,  two  cases  of  gin,  one  Paige  automobile,  and  certain 
other  property  unlawfully  used,  Mrs.  P.  B.  Perrand,  and 
Charles  McSwine.  Prom  judgment  of  forfeiture,  defendants 
Perrand  and  McSwine  appeal. 

Judgment  reversed  and  cause  remanded  with  directions  to 
vacate  judgment  and  to  grant  appellants  new  trial. 

P.  P.  Jenson  of  Salt  Lake  City,  and  Oeorge  Holverson  of 
Ogden,  for  appellants. 

Dan  B,  Shields,  Atty.  Gen.,  and  0.  C,  Dolby,  H.  Van  Dam, 
Jr.,  and  James  H,  Wolfe,  Asst.  Attys.  Gen.,  for  the  State. 

WEBER,  J. 

On  December  12,  1918,  the  sheriff  of  Weber  county,  Utah, 
arrested  defendant  A.  P.  Davis,  who  was  then  in  charge  of 
an  automobile  containing  744  pints  of  whisky  and  two  cases  of 
gin.  The  arrest  was  made  in  Morgan  county.  Thereafter 
proceedings  were  instituted  to  forfeit  the  liquor  and  the 
automobile.  The  automobile  was  claimed  by  Mrs.  P.  B.  Per- 
rand by  virtue  of  a  contract  of  purchase  between  her  and  the 
Paige  Sales  Company,  sjie  having  purchased  the  machine  on 
the  partial  payment  plan.  Charles  McSwine  also  claimed  an 
interest  in  the  automobile  by  virtue  of  a  title  retaining  note 
which  had  been  transferred  from  the  Paige  Sales  Company  to 
one  N.  W.  Miller,  and  by  Miller  to  McSwine,  who  was  the 
owner  of  the  note  at  the  time  of  the  seizure. 

Mrs.  Perrand  maintained  that  if  the  automobile  was  used 
for  transporting  liquor  it  was  without  her  knowledge  or  con- 
sent. She  testified  that  the  machine  had  been  taken  from  her 
garage  in  Salt  Lake  City  during  the  nighttime  without  her 
knowledge  or  consent.  McSwine  also  asserted  that  he  had 
no  knowledge  or  information  of  the  use  to  which  the  automo- 
bile was  being  put. 

The  case  was  tried  in  the  district  court  to  a  jury  who  re- 
turned the  following  verdict: 
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"*  ♦  *  That  on  the  twelfth  day  of  December,  1918,  H.  C. 
Peterson,  sheriffs  of  Weber  county,  state  of  Utah,  seized  the  seven 
hundred  and  forty-four  pints  of  whisky  and  the  bottles  contain- 
ing the  same,  and  twenty-four  quarts  of  gin  in  two  cases,  with 
the  bottles  in  which  the  same  was  contained,  and  the  Paige  auto- 
mobile described  in  the  return  of  the  said  H.  C.  Peterson,  in  the 
county  of  Morgan  and  state  of  Utah,  and  that  at  the  time  of  said 
seizure  the  said  whisky  and  gin  were  being  unlawfully  used  and 
transported  in  said  county  and  state  in  violation  of  the  law  of 
this  state  prohibiting  the  transportation,  use,  and  possession  of 
intoxicating  liquors. 

"We,  the  Jury,  further  find  that  at  the  time  of  the  seizure  of 
said  liquors  tjiey  were  being  transported  in  the  Paige  automobile 
described  in  the  return  of  the  sheriff  herein,  and  that  said  auto- 
mobile was  at  said  time  kept  and  used  in  violation  of  the  law  of 
this  state  prohibiting  the  transportation,  use,  and  possession  of 
intoxicating  liquors." 

On  this  verdict  a  judgment  of  forfeiture  was  entered  by 
the  court.  Defendants  F.  B.  Perrand  and  Charles  McSwine 
appeal. 

While  not  controlling,  the  principal  and  most  important 
question  in  this  case  is  whether  the  district  court  had  power 
to  forfeit  the  automobile  which  had  been  seized  by  the  sheriff. 

The  purpose  of  the  Prohibition  Law  is  not  only  to  prevent 
the  traffic  in  intoxicating  liquors,  but  also  to  prevent  trans- 
portation and  to  make  the  state  what  is  termed  **bone  dry." 
Oomp.  Laws  Utah  1917,  section  3343,  says: 

"Except  as  hereinafter  provided,  the  manufacture,  sale,  keeping, 
or  storing  for  sale  in  this  state,  or  offering  or  exposing  for  sale, 
or  importing,  carrying,  transporting,  advertising,  distributing,  giv- 
ing away,  exchanging,  dispensing  or  serving  of  liquors,  are  for- 
ever prohibited  in  this  state.  It  shall  be  unlawful  for  any  p<grson 
within  this  state  knowingly  to  have  in  his  or  its  possession  any 
intoxicating  liquors,  except  as  in  this  title  provided." 

How  can  the  objects  of  the  law  be  attained  and  how  shall 
the  law  be  construed?  The  statutes  of  Utah  contain  the  an- 
swer.   Comp.  Laws  of  Utah  1917,  section  5839,  says : 

"The  Revised  Statutes  establish  the  law  of  this  state  respecting 
the  subjects  to  which  they  relate,  and  their  provisions  and  all 
proceedings  under  them  are  to  be  liberally  construed  with  a  view 
to  effect  the  objects  of  the  statutes  and  to  promote  Justice." 

Not  satisfied  with  this  mandate  as  to  the  construction  of 
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statutes,  the  Legislature,  in  the  first  section  of  the  Prohibition 
Law,  emphasized  the  subject  by  adopting  this  imperative 
provision : 

"This  entire  title  shaU  be  deemed  an  exercise  of  the  police 
powers  of  the  state  for  the  protection  of  the  public  health,  peace, 
and  morals,  and  all  of  its  provisions  shall  be  liberally  construed 
for  the  attainment  of  that  purpose." 

The  case  of  Kolb  v.  Peterson,  50  Utah,  450,  168  Pac.  97,  in- 
volved the  construction  of  the  following  section  of  the  Pro- 
hibition Act: 

"Any  person  who  shaU  in  any  street  or  alley,  public  place,  store, 
restaurant,  hotel  lobby  or  parlor,  or  in  or  upon  any  passenger 
coeu;h,  street  c^t,  or  upon  any  other  vehicle  commonly  used  for 
the  transportation  of  passengers,  or  in  or  about  any  depot,  plat- 
form, waiting  station  or  room,  or  at  any  public  gathering,  drink 
any  intoxicating  liquors  of  any  kind,  or  shall  be  drunk  or  in- 
toxicated shall  be  deemed  guilty  of  misdemeanor."  Gomp.  Laws, 
Utah,  1917,  section  3361. 

The  court,  speaking  through  Mr.  Justice  Thurman,  said : 
"It  is  also  contended  by  the  petitioner  that  there  is  no  statute 
at  all  making  drunkenness  a  crime  except  in  the  places  specifically 
enumerated.  It  is  admitted  by  respondent  that  there  is  no  stat- 
ute making  drunkenness  a  crime  outside  of  such  places,  unless 
respondent's  construction  of  the  statute  in  question  is  adopted. 
This  contention  on  the  one  side  and  admission  on  the  other  pre- 
sents a  question  of  more  than  ordinary  importance  to  the  people  of 
Utah. 

*The  history  of  the  prohibition  propaganda  in  this  state  lead- 
ing up  to  the  passage  of  the  law  in  question  is  so  recent  and 
fresh  in  the  minds  of  the  people  as  to  be  a  matter  of  common 
knowledge.  Every  political  party  in  the  state,  in  the  political 
campaign  of  1916,  declared  unequivocally  in  its  convention  in 
favor  of  absolute  state-wide  prohibition.  The  Governor  and  every 
member  of  the  Legislature,  before  the  election,  was  solmnly  pledged 
to  give  force  and  effect  to  these  platform  declarations  as  soon 
as  practicable  after  the  Legislature  convened.  The  purpose  and 
object  of  the  legislation  which  the  people  demanded  Y^as  the  sup- 
pression of  drunkenness  and  intoxication  in  the  state  of  Utah.  The 
prohibition  of  the  sale  and  traffic  in  intoxicating  liquors,  except 
under  the  strictest  and  most  rigid  regulation,  was  but  means  to  the 
end  that  drunkenness  and  Intoxication  should  cease  to  exist  in 
every  part  of  the  state.  The  Legislature,  by  the  law  in  question, 
even  went  so  far  as  to  make  it  unlawful  for  any  person  within 
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the  state  to  knowingly  have  In  his  possession  any  intoxicating 
liquors,  except  as  provided  in  the  law  itself.  In  view  of  these  con- 
ditions and  circumstances,  it  seems  strange  and  unreal,  and  al- 
most unbelievable,  that  the  Legislature  could  have  purposely 
omitted  to  make  drunkenness  a  crime  in  every  part  of  the  state, 
wherever  it  might  occur,  whether  in  the  streets  or  other  public 
places  named  in  the  section  of  the  statute  in  question  or  otherwise. 
The  suppression  of  drunkenness  and  intoxication,  as  above  stated, 
was  the  ultimate  end  to  be  accomplished  and  the  primary  pur- 
pose for  which  the  law  was  enacted.  It  would,  indeed,  be  a  severe 
impeachment  of  the  intelligence  of  every  member  of  the  Legis- 
lature, the  Governor  and  his  legal  advisers,  if  it  should  develop 
that,  after  all,  the  law  fails  to  make  drunkenness  a  crime  except 
in  the  places  specifically  mentioned.    *    *    * 

"We  are  unanimous  in  our  opinion  that  the  statute  in  question 
makes  drunkenness  and  intoxication  by  the  use  of  intoxicating 
liquors  a  crime,  wherever  and  whenever  it  may  occur  at  any  place 
in  the  state." 

No  precedent  is  cited  in  that  opinion,  but  one  is  made.  The 
rules  of  statutory  construction  are  not  resorted  to.  none  of 
them  except  the  one  cardinal  rule  that  statutes  should  be  so 
construed  as  to  carry  out  the  will  of  the  people  as  declared  by 
the  Legislature,  and  in  accord  with  the  object,  purpose,  and 
spirit  of  the  law.  In  the  Kolb  Cass  technicalities  were 
brushed  aside,  and  the  court  refused  to  emasculate  the  statute 
by  resorting  to  technical  rules  of  strict  construction.  Guided 
by  the  same  spirit — with  the  determination  not  to  depart  from 
the  plainly  declared  intention  of  the  Legislature — we  should 
consider  the  question  now  before  us.  No  rule  of  construction 
should  be  invoked  except  as  it  may  be  necessary  to  ascertain 
the  legislative  intent,  and  no  rule  should  be  applied  so  as  to 
devitalize  a  statute  enacted  for  the  public  good.  Our  Pro- 
hibition Law  is  copied  to  a  large  extent  from  that  of  Okla- 
homa. At  the  time  the  present  law  was  being  discussed  and 
enacted  section  3617,  Revised  Laws  Oklahoma  1910,  provided: 

"When  a  violation  of  any  provision  of  this  chapter  shall  occur 
in  the  presence  of  any  sheriff,  constable,  marshal,'  or  other  officer 
having  power  to  serve  criminal  process,  it  shall  be  the  duty  of 
such  officer,  without  warrant,  to  arrest  the  offender  and  seize  the 
liquor,  bars,  furniture,  fixtures,  vessels,  and  appurtenances  there- 
unto belonging  so  unlawfully  used,  and  to  take  the  same  imme- 
diately before  the  court  or  Judge  having  Jurisdiction  in  the  prem- 
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ises,  and  there  make  complaint,  under  oath,  charging  the  offense 
so  conunitted,  and  he  shall  also  make  return,  setting  forth  a  par- 
ticular description  of  the  liquor  and  property  seized,  and  of  the 
place  where  the  same  was  so  seized,  whereupon  the  court  or  Judge 
shall  issue  a  warrant  commanding  and  directing  the  officer 
to  hold  the  property  so  seized  in  his  possession  until  discharged 
by  due  process  of  law,  and  such  property  shall  be  held  and  a 
hearing  and  adjudication  on  said  return  had  in  like  manner  as  if 
the  seizure  had  been  made  under  a  warrant  therefor." 

Comp.  Laws  Utah  1917,  section  3359,  is  as  follows : 
••When  a  violation  of  any  provisions  of  this  title  shall  occur  in 
the  presence  of  any  sheriff,  constable,  marshal,  police  officer,  or 
other  offl^r  having  power  to  serve  criminal  process,  it  shall  be 
the  duty  of  such  officer,  without  warrant,  to  arrest  the  offender 
and  seize  the  Intoxicating  liquors,  vessels,  and  other  property 
so  unlawfully  used,  and  to  take  such  offender  or  offenders  imme- 
diately before  the  court  or  Judge  having  jurisdiction  in  the  prem- 
ises, and  there  make  complaint  under  oath,  charging  the  offense 
so  committed;  and  he  shall  make  return,  setting  forth  a  particu- 
lar description  of  the  liquors,  vessels,  and  other  property  seized, 
and  of  the  place  where  the  same  were  sized;  whereupon  the  court 
or  Judge  shall  issue  a  warrant  commanding  and  directing  the 
officer  to  hold  safely  the  property  so  seized  in  his  possession  until 
discharged  in  due  process  of  law;  and  such  property  shall  be  held 
in  like  manner  as  if  the  seizure  had  been  made  under  a  warrant 
therefor.  If  any  peace  officer  shall  have  probable  cause  to  believe 
any  person  has  on  or  about  his  person  in  any  kind  of  receptacle, 
or  in  any  vehicle  under  his  control,  liquors  in  any  quantity,  in 
violation  of  any  of  the  provisions  of  this  title,  such  peace  officer 
shall  have  authority  to  examine  such  vehicle  and  receptacle  and 
the  contents  thereof,  and  the  finding  of  any  liquors  in  the  pos- 
session of  any  such  person,  or  under  his  control,  not  bearing  a 
permit  of  a  justice  of  the  peace  or  a  tag  or  label  of  the  Attorney 
General,  shall  be  prima  facie  evidence  that  such  liquors  were  kept 
for  an  unlawful  purpose,  and  such  person  shall  be  forthwith 
arrested  by  such  officer." 

Why  did  the  Utah  legislators,  instead  of  copying  the  words 
"liquors,  bars,  furniture,  fixtures,  vessels,  and  appurtenances 
thereunto  belonging  so  unlawfully  used,"  use  the  words,  ** in- 
toxicating liquors,  vessels  and  other  property  so  unlawfully 
used"?  If  instead  of  "other  property"  the  word  "appur- 
tenances" had  been  used,  it  might  be  a  close  question  as  to 
whether  an  automobile  should  be  included  as  an  "appurte- 
nance"; but  the  words  "other  property"  are  used  in  their 
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ordinary  sense,  and  with  the  evident  intention  of  including 
all  property  that  could  be  used  for  unlawful  transportation. 
Remembering  that  transportation  of  intoxicating  liquors  is 
just  as  much  a  violation  of  law  as  the  sale  or  ^possession  there- 
of, section  3359,  supra,  when  applied  to  illegal  transportation 
of  intoxicating  liquor,  can  and  should  be  read  as  follows : 

"When  the  illegal  transportation  of  intoxicating  liquor  shall 
occur  in  the  presence  of  any  sheriff,  constable,  marshal,  police 
officer,  or  other  officer  having  power  to  serve  criminal  process,  it 
shall  be  the  duty  of  such  officer,  without  warrant,  to  arrest  the 
offender  and  seize  the  intoxicating  liquors,  vessels,  and  other  prop- 
erty 80  unlawfully  used  in  the  illegal  transportation  of  such  in- 
toxicating liquors," 

** Other  property  so  unlawfully  used''  means  what?  Does 
it  hot  mean  **  other  property  so  used  in  illegal  transporta- 
tion"? What  other  property  can  be  used  in  illegal  trans- 
portation? The  answer  is,  wagons,  carriages,  automobiles, 
and  vehicles  of  every  kind  so  unlawfully  used. 

It  is  said  that  an  automobile  can  be  enjoined  as  a  nuisance, 
and  that  proceedings  can  be  instituted  under  section  3350  of 
the  Prohibition  Act,  which  declares  all  premises,  buildings, 
boats,  and  other  places  where  intoxicating  liquors  are  manu- 
factured, sold,  bartered,  kept,  stored,  or  given  away,  and  all 
.  liquors,  bottles,  glasses,  kegs,  pumps,  bars,  and  other  property 
used  in  connection  therewith,  to  be  common  nuisances.  The 
same  section,  provides  that  any  person  guilty  of  maintaining 
said  nuisance  shall  be  guilty  of  a  misdemeanor,  and  in  the 
following  section  provision  is  made  for  enjoining  and  abating 
such  nuisance  by  suits  in  equity.  The  sections  referred  to 
have  reference  to  the  injunction  and  abatement  of  nuisances 
at  a  fixed  or  definite  place,  so  that  a  boat  on  which  liquors  are 
stored,  or  from  which  they  are  sold,  is  a  place,  and  an  automo- 
bile is,  under  the  law,  deemed  a  place,  when  used  as  a  place  of 
storage  or  sale.  The  provisions  as  to  nuisance  and  injunctions 
were  never  intended  to  apply  to  ** blockade  running''  automo- 
biles. To  enjoin  the  use  of  an  automobile  engaged  in  illicit 
transportation  of  intoxicating  liquors  would  be  ineffectual  and 
abortive,  and  would  be  a  proceeding  not  within  the  purview 
of  the  statute. 
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Counsel  contend  that  the  rule  of  ejusdem  generis  should 
be  invoked  in  construing  the  statute.  That  rule  is  that,  when 
general  words  follow  words  that  are  particular,  the  former 
should  be  construed  as  applying  to  words  and  things  of  the 
same  kind  or  species  designated  in  the  particular  words.  But 
this  is  only  one  of  the  rules  of  construction,  and,  like  rules 
of  punctuation  and  grammar,  it  has  no  application  where  th^ 
intent  of  the  legislative  act  is  clear.  It  is  a  rule  of  strict 
construction.  Black.  Interp.  Laws,  page  217.  The  Prohibi- 
tion Law  itself  commands  of  us  a  liberal  construction.  It  is 
only  by  strict  construction,  and  by  applying  a  strict  and  tech- 
nical rule  of  construction,  that  it  can  be  said  that  the  words 
** other  property''  and  ** other  things,"  occurring  in  different 
sections  of  the  law,  mean  that  ** other  property"  or  ** other 
things"  are  of  the  same  kind  or  species  as  liquors,  vessels, 
bars,  etc.  The  Legislature  has  enacted  into  law  the  common- 
sense  rule  that  words  and  phrases  are  to  be  construed 
according  to  the  context  and  the  approved  use  of  the  1 

language.  Comp.  Laws  Utah  1917,  section  5848. 
Using  the  words  ** other  property"  in  their  ordinary  sense,  and 
ignoring  the  strict  technical  rules  of  construction  because 
there  is  no  necessity  for  invoking  them  when  the  language  of 
the  law  is  clear  and  unambiguous,  there  is  no  diflSculty^in  ar- 
riving at  the  conclusion  that  ** other  property"  embraces  all 
things  that  may  be  illegally  used  in  the  transportation  of  con- 
traband Jiquor,  and  that  an  automobile  may  be  seized  as  it 
was  by  the  sheriff  in  this  case.  And  if  lawfully  seized,  it  may 
be  forfeited  as  ** other  things"  and  ** other  property"  may 
be  forfeited  in  accordance  with  the  various  provisions  of  the 
prohibition  law. 

Were  there  no  other  assignments  of  error  save  that  relating 
to  the  power  of  the  court  to  forfeit  the  automobile  we  would 
aflBrm  the  judgment  in  this  case. 

Among  other  instructions  given  by  the  court  was  the  fol- 
lowing: 

"I  further  charge  you,  gentlemen  of  the  Jury,  that,  where  liquors 
are  transported  or  used  in  violation  of  the  laws  of  this  state,  such 
liquors  or  other  property  so  used  are  subject  to  forfeiture;  and 
if  any  person  claims  said  liquors  or  other  property,  and  that  the 
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same  were  being  used  without  his  or  her  knowledge  or  consent, 
against  his  will  or  her  will,  the  burden  is  upon  the  party  ao 
claiming  to  prove  his  or  her  Innocence  in  that  matter;  that  is  to 
say,  that  the  said  liquors  or  other  property  were  so  unlawfully 
used  without  his  or  her  knowledge  and  consent,  and  against  his 
or  her  ^  will,  beyond  a  reasonable  doubt." 

It  is  urged  that  it  was  the  intention  of  the  Legislature  that 
trials  of  this  kind  should  partake  of  the  character  and 
be  the  same  substantially  as  criminal  prosecutions,  and  2 

that  the  burden  is  upon  the  state  to  prove  the  guilt  of 
the  accused  beyond  a  reasonable  doubt.  This  position  is  un- 
tenable. The  action  of  forfeiture  under  the  prohibition  law 
is  in  the  nature  of  a  proceeding  in  rem.  The  persons  claim- 
ing the  property  are  really  not  defendants,  as  they  are  de- 
nominated in  the  statute,  but  are  claimants,  and  the  burden  of 
proof  is  upon  them.  When  intoxicating  liquors  have  been 
found  to  be  illegally  in  an  automobile  or  other  vehicle  uqed 
for  transportation  of  intoxicating  liquors,  it  is  prima  facie 
evidence  that  the  automobile  or  other  vehicle  was  being  used 
illegally,  and  any  one  desiring  to  recover  the  automobile  is 
required  to  establish  by  a  preponderance  of  the  evidence  the 
fact  of  ownership,  and  that  he  had  noTmowledge  or  informa- 
tion regarding  the  use  to  which  the  automobile  was  being  put, 
and  that  the  same  was  not  used  for  the  illegal  transportation 
of  liquor  with  the  consent  of  such  claimant  or  owner.  But 
we  cannot  agree  with  the  learned  judge  of  the  district  court 
that,  in  order  to  recover  the  property,  the  burden  is  upon  the 
defendant  to  prove  beyond  a  reasonable  doubt  that  the  same 
was  used  without  his  knowledge  or  consent.  The  authorities 
cited  by  the  Attorney  General  to  sustain  the  instruction  are 
not  convincing.  It  was  prejudicial  error  to  require  defend- 
ants to  establish  their  claims  or  their  defense  by  proof  be- 
yond a  reasonable  doubt. 
Another  instruction  given  by  the  court  was  the  following : 
"So  far  as  the  claim  of  the  defendant  Charles  MeSwine  is  con- 
cerned, if  you  find  that  he  allowed  the  defendant  Ferrand  to  hold 
possession  of  the  automobUe  and  to  use  the  same  as  she  might 
choose,  or  to  control  the  use  of  the  same,  then  it  is  immatetrial 
for  the  purposes  of  this  trial  whether  or  not  he  knew  for  what 
puf*pose  said  automobile  was  being  used,  since,  having  intrusted 
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the  defendant  Ferrand  with  full  possession  and  control  thereof, 
he  would  be  bound  by  her  acts,  and  by  any  knowledge  or  notice, 
if  any,  that  she  may  have  had  as  to  the  purpose  for  which  said 
automobile  was  being  used." 

We  cannot  accede  to  the  doctrine  that  one  who  buys  an  au- 
tomobile on  the  installment  plan  becomes  the  agent  of  the 
vendor  who  retains  title.  If  the  vendor  had  knowledge  of 
the  intended  use  of  the  automobile  he  would  not  be  entitled  to 
relief  for  forfeiture,  but  the  vendor  or  his  assignee  who,  with- 
out such  guilty  knowledge,  transacts  business  in  the 
usual  course  of  trade,  should  be  protected  in  his  prop-  3 

erty  rights.    There  is  no  element  of  agency  in  the  con- 
tract .between  vendor  and  purchaser  nor  between  the  vendor's 
assignee  and  the  purchaser.    It  was  therefore  prejudicial  to 
give  the  above  instruction. 

Among  the  instructions  requested  by  the  defendants  was 
the  following: 

"If  yon  find  from  the  evidence  that  some  person  other  than 
the  owner  or  lawful  claimants  thereof  wrongfully  took  said  auto- 
mobile from  the  possession  of  the  claimants,  or  one  of  them,  and 
without  their  knowledge  or  consent,  you  cannot  find  for  the 
plaintiff  in  this  action  for  the  forfeiture  of  said  automobile." 

If  a  person's  automobile  is  stolen,  and  is  used  by  the  thief 
for  the  illegal  transportation  of  intoxicating  liquors, 
it  certainly  would  be  an  act  of  injustice  that  was  4 

never  contemplated  by  the  Legislature  to  forfeit  the 
owner's  property.     In  our  opinion  defendants  were  entitled 
to  the  requested  instruction. 

Because  of  the  errors  in  the  instructions  above  referred  to 
and  the  refusal  to  give  the  requested  instruction  the  judgment 
is  reversed.  The  cause  is  remanded  to  the  district  court  of 
Morgan  county,  with  directions  to  vacate  the  judgment  and 
to  grant  appellants  a  new  trial. 

THURMAN,  J. 

There  is  no  difference  of  opinion  among  the  members  of 
the  court  as  to  the  purpose  and  intent  of  the  Prohibition  Law. 
The  purpose  and  intent  of  the  law  is  to  prevent  the  unlawful 
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use  of  intoxicating  liquors  in  the  state  of  Utah.  It  is  ex- 
pressed in  Comp.  Laws  Utah  1917,  section  3343,  quoted  by 
Mr.  Justice  WEBER  in  his  separate  opinion,  in  which  I 
heartily  concu^.  Everything  prohibited  by  the  provisions  of 
that  section  comes  equally  within  the  penalties  of  the  law, 
whether  the  penalty  is  by  a  fine,  imprisonment,  or  forfeiture 
of  property.  The  only  question  upon  which  we  disagree  is 
as  to  the  power  of  the  court  under  the  law  to  adjudge  the  for- 
feiture of  the  automobile  used  in  the  unlawful  transportation 
of  the  liquor. 

It  must  be  conceded  that  the  transportation,  carrying,  or 
importing  of  intoxicating  liquor  for  unlawful  purposes  within 
this  state  is  prohibited  to  the  same  extent  as  is  the  manufac- 
ture or  sale  thereof.  It  is  a  crime  of  equal  degree,  and  en- 
tails upon  the  wrongdoer  the  same  penalties  and  forfeitures. 
The  general  intent  and  purpose  of  the  law  being  indisputable, 
I  see  no  reason  for  considering  in  detail  any  of  its  provisions 
except  those  directly  pertinent  to  the  facts  of  this  particular 
case.  The  gist  of  the  offense  is  the  illegal  transportation  of 
intoxicating  liquor.  The  instrumentality  used  in  the  unlaw- 
ful transportation  was  the  automobile  in  question.  The  or- 
der of  the  trial  court  adjudging  that  it  be  forfeited  and  sold 
is  the  matter  complained  of.  The  question  is,  was  the  auto- 
mobile the  subject  of  forfeiture  within  the  purview  of  the 
law?  We  have  already  referred  to  the  section  declaring  what 
is  unlawful  and  prohibited.  We  there  find  that  transporting 
intoxicating  liquors  for  unlawful  purposes  is  forbidden.  As 
before  stated,  it  is  made  a  crime  of  equal  magnitude  with  ev- 
ery other  forbidden  act.  The  unlawful  transportation  of  the 
liquor  in  this  case  occurred  in  the  presence  of  the  sheriff  of 
Weber  county.  He  arrested  the  defendant,  who  was  in  charge 
of  the  automobile  which  at  the  time  was  carrying  744  pints  of 
whisky  and  a  quantity  of  gin.  The  sheriff  took  the  automo- 
bile, whisky,  and  gin  into  his  possession  and  held  them  sub- 
ject to  the  order  of  the  court*  The  court  ordered  that  the 
automobile  be  sold  and  the  liquor  destroyed. 

Comp.  Laws  1917,  section  3359,  also  quoted  by  Mr.  Justice 
WEBER,  in  part  provides  that  when  the  violation  of  any  pro- 
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vision  of  the  act  occurs  in  the  presence  of  any  one  of  the 
officers  named,  such  officer  may,  without  warrant,  arrest  the 
offendei*  and  seize  the  intoxicating  liquors,  vessels,  and  other 
property  so  unlawfully  used,  (Italics  mine.)  The  remainder 
of  the  section,  and  other  sections  of  the  act,  provide  for  the 
disposition  of  the  property.  No  question  is  raised  against  the 
procedure  adopted  for  disposing  of  the  automobile  if  the 
terms  of  the  statute  authorize  a  forfeiture. 

The  doctrine  is  fundamental,  and  I  assume  there  is  no  dis- 
sent, that  in  arriving  at  the  intention  of  the  Legislature  the 
courts  must  give  effect  to  the  plain  meaning  of  the  language 
used  to  express  the  intention,  and,  furthermore,  where  the 
language  is  plain,  unambiguous,  unequivocal,  and  void  of 
techi^ical  terms,  there  is  no  occasion  for  resorting  to  technical 
rules  of  construction.  The  plain  and  obvious  meaning  of  the 
language  must  be  adopted ;  anything  else  would  be  an  unwar- 
ranted assumption  of  legislative  authority.  ** 

If,  then,  the  purpose  is  to  ascertain  the  intention  of  the 
Legislature  in  a  given  case,  and  it  is  found  that  the  Legisla- 
ture has  used  plain,  ordinary  language,  free  from  ambiguity 
and  uncertainty,  such  as  any  intelligent  layman  might  com- 
prehend, we  need  go  no  further  in  search  of  the  le^lative  in- 
tent The  Legislature  has  expressed  it  in  its  own  language, 
and  that  is  the  supreme  test.  This  I  also  assume  is  a  prop- 
osition as  to  which  there  is  no  dissent.  Mr.  Justice  PRICK, 
who  has  filed  an  opinion  dissenting  from  the  views  of  Mr.  Jus- 
tice WEBER,  refers  to  the  rule  above  stated  as  the  simplest 
canon  of  interpretation,  and  relies  on  it  primarily  in  support 
of  his  dissenting  views. 

We  come  now  to  a  consideration  of  the  language  used  by 
the  Legislature — the  language  which  constitutes  the  bone  of 
contention  in  this  proceeding.  Bearing  in  mind  that  the  act 
provides  that  the  transportation  of  liquor  for  unlawful  pur- 
poses is  a  crime,  and  also  bearing  in  mind  that  the  officer 
caught  the  defendant  in  the  very  act  of  committing  the  crime, 
using  the  automobile  as  an  instrumentality,  the  section  last 
referred  to  provides: 

•••  •  •  It  shall  be  the  duty  of  such  officer,  without  warrant, 
VoL  55—5 


Digitized  by 


Google 


66  SUPREME   COURT   OF  UTAH  [August 

State  V.  Davis  et  al.,  55  Utah  54. 

to  arrest  the  offender  and  seize  the  intoxicating  liquors,  vessels, 
and  other  property  so  unlawfully  used." 

What  is  the  plain,  obvious  meaning  of  the  language  ?  The 
intoxicating  liquors  and  vessels  are  specifically  enumerated. 
What  other  property  was  being  unlawfully  used  in  further- 
ance of  the  crime  of  illegally  transporting  the  liquor  Y  The 
most  potent  instrumentality  in  the  perpetration  of  the  crime 
was  the  automobile  by  means  of  which  the  crime  was  com- 
mitted. We  are  now  discussing  the  plain,  obvious,  meaning 
of  the  language  used.  Is  there  any  ambiguity  or  uncertainty? 
If  we  will  keep  out  of  mind  technical  rules  which,  as  before 
suggested,  should  only  be  resorted  to  when  the  meaning  is  ob- 
scure, is  there  any  doubt  as  to  what  the  Legislature  intended? 
I  frankly  confess  my  inability  to  see  any  ambiguity  in  the 
language  used  or  any  obscurity  as  to  its  plain  meaning  and 
intent.  These  views,  as  far  as  I  am  concerned,  amount  to  an 
absolute  conviction.  That,  however,  does  not  imply  that  I 
may  not  be  mistaken.  Other  lawyers  and  judges,  abler  per- 
haps than  I,  with  equal  tenacity  cling  to  the  opposite  view. 
If  I  could  conceive  this  to  be  a  case  in  which  it  was  my  duty 
to  resort  to  technical  rules  of  construction,  I  could  no  doubt 
find  much  to  say  in  opposition  to  the  views  herein  expressed. 
I  believe  I  am  reasonably  familiar  with  the  various  rules  of 
construction  resorted  to  by  jurists  and  courts  in  attempting 
to  arrive  at  the  meaning  of  statutes  and  other  kinds  of  writ^ 
ten  or  printed  instruments.  But  I  also  believe  that  to  resort 
to  them,  when  without  them  the  language  is  plain  and  the 
meaning  is  obvious,  tends  more  to  confuse  than  to  enlighten. 
It  befogs  the  mind  and  leaves  it  in  a  state  of  perplexity, 
whereas  without  resorting  to  such  rules  there  would  be  no  sub- 
stantial reason  for  doubt. 

From  what  has  been  said  upon  this  subject  it  must  not  be 
conceived  that  the  writer  considers  rules  of  construction  as 
matters  of  small  importance.  On  the  contrary,  I  regard  them 
as  matters  of  the  highest  importance  when  the  language  of  the 
instrument  is  such  that  its  meaning  is  doubtful  and  uncer- 
tain. But,  When  the  language  of  the  instrument  is  plain  and 
its  meaning  unmistakable,  it  is  the  duty  of  the  courts  to  adopt 


Digitized  by 


Google 


1919]  SUPREME  COURT   OF  UTAH  67 

Appeal  from  Second  District 

♦ 

the  meaning  thus  expressed.  It  is  just  as  much  a  disregard 
of  duty  on  the  part  of  the  courts  to  resort  to  technical  rules  of 
construction  when  the  Legislature  itself  has  clearly  expressed 
its  intention  as  it  is  for  the  courts  to  read  something  into  the 
statute  which  the  Legislature  did  not  intend.  In  effect,  the 
result  is  ordinarily  the  same.  In  every  case  the  probable  ef- 
fect is  a  distortion  of  the  real  meaning  of  the  language  used 
and  consequently  a  perversion  of  the  actual  intention.  Never- 
theless, technical  rules  have  been  invoked  by  the  appellant, 
and  confidently  relied  on  in  this  case,  and  therefore  this  at- 
tempt to  express  my  views  upon  the  important  question  under 
review  would  not  be  satisfactory,  even  to  myself,  if  I  did  not 
make  more  specific  reference  to  some  of  the  rules  in  question. 
The  first,  and  perhaps  most  important,  of  the  technical 
rules  of  construction  to  be  used  when  the  meaning  of  the  lan- 
guage is  in  doubt,  is  the  doctrine  of  ejusdem  generis.  This  is 
especially  invoked  by  appellant  in  this  case  and  relied  on  as 
being  conclusive.  The  meaning  of  the  term  is  clearly  ex- 
pressed in  the  separate  opinions  of  both  Mr.  Justice  WEBER 
and  Mr.  Justice  FRICK.  I  restate  it,  however,  in  substance 
only,  to  bring  it  to  immediate  attention  in  connection  with 
these  remarks.  The  rule  is:  ** Where  general  words  follow 
the  enumeration  of  particular  classes  of  persons  or  things, 
the  general  words  will  be  construed  as  applicable  only  to  per- 
sons or  things  of  the  same  general  nature  or  class  as  those  enu- 
merated." Applying  that  rule  to  the  present  case,  it  is  con- 
tended that  the  words  *'and  other  property*'  contained  in 
section  3359,  supra,  being  general  words  following  an  enu- 
meration of  particular  things,  are  limited  to  things  of  the 
same  general  nature  as  those  enumerated.  In  other  words, 
it  is  contended  that  the  language  **and  other  property''  means 
nothing  more  than  things  generally  of  the  nature  of  intoxicat- 
ing liquors  and  vessels,  which  are  the  particular  things  enu- 
merated. The  vice  of  the  contention,  however,  rests  in  the 
fact  that  the  language  of  the  statute  in  question  faUs  within 
the  exception  to  the  rule  instead  of  within  the  rule  itself.  It 
will  not  be  disputed  by  appellant,  or  any  one  seeking  to  apply 
the  doctrine  of  ejusdem  generis  to  the  present  case,  that  a 
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fundamental  exception  to  the  doctrine  exists  where  the  par- 
ticular things  enumerated  are  greatly  different  from  one  an- 
other. Another  exception  exists  where  the  things  enumerated 
are  exhaustive  of  all  things  of  a  like  nature  so  that  there  is 
nothing  left  to  which  the  general  words  can  apply.  The  doc- 
trine covering  both  of  these  exceptions  is  stated  in  36  Cyc, 
commencing  on  page  1121,  in  the  following  language : 

"  ♦  ♦  ♦  Nor  doea  the  doctrine  apply  wh^re  the  specific  words 
of  the  statute  signify  subjects  greatly  different  from  one  another, 
nor  where  the  specific  words  embrace  all  objects  of  their  class, 
so  that  the  general  wofds  must  bear  a  different  meaning  from  the 
specific  words  or  be  meaningless." 

See,  also,  2  Words  and  Phrases  (2d  Ed.)  226. 

The  words  of  the  statute  in  question  here  disclose  the  fact 
that  the  specific  things  enumerated  differ  greatly  from  one 
another,  and  also  embrace  all  the  objects  of  their  class,  so  that 
it  is  necessary  to  give  the  general  words  a  different  meaning 
in  order  to  give  them  any  meaning  at  all.  What  things  could 
differ  more  widely  from  one  another,  if  we  consider  them 
separately  and  apart  from  e^h  other,  than  the  thing  called 
''intoxicating  liquor*'  and  the  things  called  "vessels"!  A 
vessel  has  no  similarity  to  intoxicating  liquor,  and  from  no 
point  of  view  can  it  be  considered  of  the  same  general  nature 
or  in  the  same  class.  A  vessel  is  far  more  similar  in  its  gen- 
eral nature  to  an  automobile  than  it  is  to  intoxicating  liquor. 
So  that  we  might,  by  a  strained  construction,  contend  that 
the  words  **and  other  property'*  include  an  "automobile" 
when  it  is  used  for  carrying  liquor,  because  in  that  respect, 
in  a  general  way,  there  is  some  resemblance  to  a  vessel.  How- 
ever, I  make  no  such  contention  in  this  case.  There  is  no  ne- 
cessity for  it,  and  it  might  suggest  the  appearance  of  grasping 
at  straws  in  order  to  uphold  what  I  believe  to  be  the  correct 
view  of  the  law.  I  do  maintain,  however,  that  intoxicating 
liquor  as  a  thing  is  so  widely  different  from  "vessels"  as 
"things"  as  to  bring  the  case  squarely  within  the  first  excep- 
tion noted  in  the  excerpt  quoted  from  Cyc.  The  reasons  for 
this  exception  to  the  doctrine  of  ejusdem  generis  is  so  ap- 
parent as  to  render  it  unnecessary  to  do  more  than  barely 
mention  it.     When  the  specific  things  enumerated  are  so 
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greatly  different  in  their  nature  one  from  the  other  it  is  im- 
possible to  conceive  of  the  general  words  following  being  held 
to  apply  only  to  things  of  the  same  general  nature.  In  such 
case,  therefore,  the  doctrine  of  ejusdem  generis  cannot  apply. 
The  second  exception  noted  in  the  excerpt  quoted  from  Cyc. 
is  equally  conclusive.  The  word  ** vessels'*  embraces  every 
possible  thing  of  the  same  kind  and  nature.  The  same  may 
be  said  of  the  words  ** intoxicating  liquors."  They  embrace 
and  represent  every  kind  of  intoxicating  liquor.  If  the  spe- 
cific things  enumerated  preceding  the  general  words  embrace 
everything  of  the  same  kind  and  nature,  it  follows  that  the 
general  words  **and  other  property'*  must  be  applied  to 
other  kinds  of  property  or  treated  as  meaningless.  That  the 
court  has  no  right  to  do  if  it  is  possible  to  give  the  words  some 
effect  within  the  purview  of  legislative  intent. 

If  I  am  correct  in  my  analyses  and  right  in  my  conclusions 
it  must  be  conceded  that  the  doctrine  of  ejusdem  generis  has 
no  place  in  the  case  at  bar.  If  it  has  no  application  here,  for 
the  reasons  stated,  it  necessarily  follows  that  another  rule 
relied  on  by  defendants  has  no  application.  If  the  doctrine 
of  ejusdem  generis  has  no  application,  the  general  words  fol- 
lowing the  specific  words  may  be  applied  to  things  superior 
to  those  enumerated  as  well  as  to  things  of  the  same  general 
nature.  If  the  general  words  were  not  intended  to  be  limited 
toT  things  of  like  nature  to  those  enumerated  in  the  preceding 
words,  then  the  general  words  must  be  given  their  plain,  or- 
dinary meaning.  In  this  case  the  plain,  ordinary  meaning 
of  the  words  **and  other  property"  embraces  and  includes 
any  species  of  personal  property  in  any  manner  used  in  con- 
nection with  the  illegal  transportation  of  the  liquor,  which, 
as  before  stated,  is  the  gist  of  the  offense.  Sutherland,  Stat. 
Const,  section  278. 

The  writer  has  had  but  little  occasion  to  cite  authority  in 
support  of  the  views  herein  expressed.  The  propositions  ad- 
vanced are  in  the  main  elementary.  The  section  just  cited 
from  Sutherland,  and  the  next  succee&ing  section  of  the  same 
work,  in  my  judgment,  state  the  law  in  a  nutshell  concerning 
the  rules  of  construction  applicable  to  the  present  case. 
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It  is  manifest  from  the  position  here  taken  that  it  would 
be  inconsistent  and  illogical  for  me  to  digress  from  the  course 
of  reasoning  adopted,  and  attempt  to  indulge  in  a  discussion 
of  authorities  cited  in  support  of  appellant's  contention.  The 
authorities  in  the  main  uphold  the  doctrine  of  ejusdem  gen- 
eris and  in  a  proper  case  are  unobjectionable.  Some  of  them, 
as  might  be  expected,  apply  the  doctrine  to  cases  in  which  it 
should  not  be  applied;  others  carry  it  to  such  an  extreme  as 
to  bring  reproach  upon  the  doctrine  itself  as  a  rule  of  con- 
struction. Take,  for  instance,  the  case  of  People  v.  Edelstein, 
91  App.  Div.  447,  86  N.  Y.  Supp.  861.  This  case  arose  un- 
der the  Sanitary  Code  of  the  city  of  New  York.  It  provides 
as  follows: 

"No  person  owning  ♦  ♦  •  any  stable  or  other  premises,  shaU 
keep  ♦  ♦  ♦  therein  any  dog  or  other  animal  which  shall  by 
noise  disturb  the  quiet  or  repose  of  any  person  therein  or  in  the 
vicinity,  to  the  detriment  of  the  life    ♦    ♦    ♦    of  any  human  being." 

The  court  held  that  the  law  did  not  apply  to  a  horse  kept 
in  a  stable  for  the  reason  that  a  horse  and  dog  are  not  ejusdem 
generis.  If  the  court  had  decided  the  question  upon  the 
theory  that  a  stable  is  ordinarily  constructed  for  the  very 
purpose  of  housing  a  horse,  and  that  a  horse  in  any  event  is 
not  accustomed  to  making  oflPensive  or  disturbing  noise,  the 
decision  would  have  been  more  logical  and  from  my  point  of 
view  far  more  satisfactory.  But  the  court,  as  is  often  the 
case,  seemed  to  forget  the  real  purpose  of  the  law  and  the 
correct  principles  of  interpretation  and  resorted  to  technical 
rules  of  construction.  It  unnecessarily  and  improperly  ap- 
plied the  doctrine  of  ejusdem  generis,  and  excluded  the  horse 
from  the  list  of  prohibited  animals  because  it  was  a  different 
type  of  animal,  and  also  because  it  was  supposed  to  be  of 
superior  caste.  On  the  same  principle  the  court  would  un- 
doubtedly have  excluded  the  brajdng  donkey  or  a  bawling 
cow,  than  which  nothing  in  the  form  of  noise  made  by  an 
animal  could  be  more  disquieting  or  offensive.  If  the  real 
purpose  of  the  ordinance  had  been  kept  in  view,  it  seems  to 
me  the  court  would  at  least  have  sought  for  other  grounds 
upon  which  to  decide  the  case  than  upon  the  doctrine  of  ejus- 
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dem  generis.  For  the  reasons  stated,  I  am  not  impressed 
with  the  ease  referred  to  as  an  authority  entitled  to  serious 
consideration.  Many  of  the  other  cases  relied  on  by  appel- 
lant are  afflicted  with  a  similar  infirmity.  They  cannot  stand 
the  test  of  reason.  But,  as  before  stated,  it  is  not  my  inten- 
tion to  enter  upon  a  review  of  the  cases  relied  on  by  appel- 
lant, however  strong  the  temptation. 

It  has  been  suggested,  however,  that  the  penalties  of  fine 
and  imprisonment  provided  in  the  prohibition  law  are  so 
drastic  in  themselves  as  to  preclude  the  idea  of  forfeiting  the 
automobile  by  which  the  liquor  was  transported.  The  con- 
tention carried  to  its  logical  conclusion  would  exclude  the  idea 
of  any  forfeiture  whatever  in  any  case  under  the  act.  If  the 
penalties  of  fine  and  imprisonment  are  so  drastic  as  to  pre- 
clude the  idea  of  forfeiting  an  automobile  used  in  the  commis- 
sion of  one  of  the  crimes  designated  in  t|je  act,  why  should 
they  not  preclude  the  idea  of  forfeiting  vessels,  furniture, 
and  fixtures  oftentimes  of  greater  value  than  an  automobile. 
But  even  conceding  they  were  of  less  value,  what  has  value  to 
do  with  the  question?  I  find  no  such  distinction  or  discrim- 
ination in  the  act  itself,  and  this  court  has  no  right  to  assume 
legislative  functions.  The  logic  of  such  contention,  in  its 
last  analysis,  would  take  away  the  power  to  forfeit  any  prop- 
erty in  any  case  arising  under  the  act,  no  matter  what  might 
be  the  nature  of  the  crime  committed  or  character  of  the 
property  used  in  its  commission. 

Near  the  beginning  of  these  remarks  I  expressed  the  opin- 
ion that  it  was  not  necessary,  in  order  to  ascertain  the  legis- 
lative intent,  to  refer  in  detail  to  any  of  the  provisions  of  the 
act  except  such  as  are  clearly  pertinent  to  the  facts  of  the 
case.  These  provisions  are  found  in  the  sections  already  re- 
ferred to,  3343  and  3359,  supra.  I  am  still  of  the  opinion 
that  these  two  sections  construed  together  disclose  the  actual 
intent  and  purpose  of  the  law  applicable  to  the  facts  of  this 
case  in  ordinary  and  plain  language,  the  meaning  of  which 
is  unmistakable. 

It  is  contended,  however,  with  a  force  which  implies  convic- 
tion, that  other  sections  of  the  law  should  be  considered. 


Digitized  by 


Google 


72  SUPREME   COURT   OF  UTAH         [August 

State  Y.  Davis  et  al.,  55  Utah  54. 

Section  3354,  Comp.  Laws  Utah  1917,  is  especially  relied  on 
as  limiting  the  character  of  the, offense  in  connection  with 
which  the  property  may  be  seized,  and  also  limiting  the  char- 
acter of  the  property  that  may  be  seized.  This  section  limits 
the  offenses  to  unlawful  possession,  manufactur^lg,  selling, 
bartering,  giving  away,  or  otherwise  furnishing  liquor  or 
keeping  it  for  any  of  ^uch  purposes.  The  things  that  may  be 
seized  are  described  as  liquors,  vessels  containing  them,  im- 
plements, furniture  and  fixtures  used  or  kept  for  such  illegal 
acts.  It  is  conceded  by  me  that  this  section  does  not  include 
the  unlawful  transportation  of  liquors  among  the  crimes  enu- 
merated, nor  does  it  include  automobiles  or  other  means  of 
transportation  among  the  kinds  of  property  that  may  be 
seized.  The  reason,  however,  why  it  does  not  include  trans- 
portation as  an  offense,  or  vehicles  used  in  transportation 
among  the  things  that  may  be  seized,  is,  to  the  mind  of  the 
writer,  perfectly  obvious.  The  section  which  is  quoted  by 
both  of  my  Associates  whose  names  have  been  mentioned  re- 
fers exclusively  to  offenses  at  some  particular  place  where  fix- 
tures and  furniture,  as  well  as  liquors,  vessels,  and  other  im- 
plements, are  supposed  to  exist.  The  idea  of  transportation 
of  liquor  and  the  means  of  transportation  are  not  within  the 
terms  of  the  language  used,  because  in  the  very  nature  of 
things  they  have  no  connection  with  the  matter  which  the 
Legislature  had  in  mind  in  drafting  that  particular  section. 
If  this  had  been  the  only  provision  authorizing  the  seizure  of 
property  connected  with  violations  of  the  law,  the  position  of 
appellant  would  be  irrefragable.  But  is  it  to.be  conceived 
that  the  Legislature,  after  having  made  the  transportation 
of  liquor  a  crime  the  same  as  other  forbidden  acts  men- 
tioned in  the  law,  and  after  having  provided  for  the  for- 
feiture of  other  kinds  of  property  Used  in  connection  with 
such  crimes,  to  which  they  were  peculiarly  adapted,  should 
deliberately  omit  to  provide  for  the  forfeiture  of  such  instru- 
mentalities as  are  used  as  a  means  of  unlawfully  transporting 
liquor  and  which  are  peculiarly  adapted  thereto  ?  Of  course, 
if  the  Legislature  did  omit  to  make  such  provision,  and  only 
provided  for  seizure  in  the  cases  referred  to  in  the  section  we 
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have  just  considered,  that  would  be  the  end  of  controversy, 
however  much  one  might  wonder  at  the  omission.  But  the 
Legislature  did  not,  in  my  judgment,  make  any  such  omission. 
The  law  to  which  reference  has  been  so  frequently  made, 
which  provides  that  the  officer,  without  warrant,  when  any 
offense  under  the  law  is  committed  in  his  presence,  may  arrest 
the  offender  and  seize  the  intoxicating  liquor,  vessels,  and 
other  property  so  unlawfully  used,  plainly  and  explicitly  au- 
thorizes the  officer  not  only  to  seize  the  liquor  and  vessels, 
but  to  also  seize  any  other  property  then  and  there  used  in 
committing  the  crime.  This  consideration  makes  the  act  har- 
monious as  a  whole.  It  gives  consistency  to  the  legislative 
intent.  Instead  of  singling  out  one  or  more  offenses  for 
which  forfeitures  may  be  declared,  and  one  or  more  kinds  of 
property  which  may  be  fo;rfeited  when  used  in  connection 
with  crime,  it  provides  the  penalty  of  forfeiture  for  every 
offense  under  the  law,  all  of  which  are  equally  pernicious  and 
of  equal  magnitude.  It  says,  in  effect,  no  matter  where  the 
crime  occurs,  whether  at  some  fixed  place  in  a  building  or 
other  structure  or  on  one  of  the  highways  or  byways  of  the 
state,  the  property  used  in  connection  with  the  crime  is  sub- 
ject to  forfeiture  in  order  to  effectuate  the  intent  and  purpose 
of  the  law.  To  take  the  provisions  of  section  3354,  supra, 
with  its  limitations  as  to  the  offenses  named  and  the  kind  of 
property  that  may  be  forfeited,  and  undertake^^to  incorporate 
them  into  section  3359,  supra,  so  as  to  limit  the  words  **and 
other  property"  to  mean  only  the  kind  of  property  mentioned 
in  the  former  section,  would,  in  my  opinion,  be  nothing  short 
of  legislation.  It  would  be  to  read  something  into  the  law 
which  is  not  there,  and  hence  be  opposed  to  all  the  canons  of 
construction  with  which  I  am  familiar. 

It  having  been  established  by  the  evidence  beyond  a  reason- 
able doubt  that  the  automobile  was  used  for  an  unlawful  pur- 
pose, it  was  incumbent  upon  the  party  claiming  ownership  of 
the  property  to  not  only  prove  his  claim  by  a  preponderance 
of  the  evidence,  but  likewise  his  ignorance  of  the  illegal  pur- 
pose for  which  it  was  used.  Comp.  Laws  1917,  section  3357, 
clearly  places  this  burden  upon  the  party  claiming  owner- 
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ship  of  the  property.  However,  I  agree  with  my  Associate 
in  the  opinion  that  he  is  not  required  to  establish  these  facts 
beyond  a  reasonable  doubt.  If  in  good  faith  he  proves  by  a 
preponderance  of  the  evidence  that  he  did  not  consent  to  the 
illegal  use  of  the  property  and  had  no  knowledge  thereof,  it 
should  not  be  the  subject  of  forfeiture,  whatever  may  have 
been  the  means  by  which  it  was  procured. 
I  concur  in  a  reversal  of  the  judgment. 

CORFMAN,  C.  J. 

I  concur  in  the  opinion  of  Mr.  Justice  WEBER,  and  in  the 
reasons  assigned  by  him  as  to  why  the  seizure  of  the  automo- 
bile in  question  was  legal,  and  for  holding  that  the  district 
court  had  the  authority  and  power  under  the  statute  to  order 
a  forfeiture  to  the  state.  I  am  also  in  accord  with  the  views 
expressed  by  Mr.  Justice  THURMAN,  in  his  separate  opinion, 
that  the  meaning  of  the  statute  is  plain  and  unambiguous, 
and  that  there  is  no  occasion  to  resort  to  technical  rules  of 
construction  in  order  to  arrive  at  the  legislative  intent. 

Statutes  designed,  as  this  statute  was  and  is  declared  to^be, 
**for  the  protection  of  the  public  health,  peace,  and  morals," 
are  to  be  given  the  most  liberal  construction  by  the  courts  in 
order  to  attain  the  purpose  of  their  enactment.  Moreover,  as 
has  been  pointed  out  by  my  associate  Mr.  Justice  WEBER, 
the  statute  under  consideration  expressly  directs  that  **all  of 
its  provisions  shall  be  liberally  construed  for  that  purpose." 
Experience,  both  before  and  since  the  enactment  of  the  stat- 
ute, has  taught — and  it  is  now  conceded  by  all  members  of 
this  court — that  the  automobile,  when  employed  in  the  trans- 
portation of  intoxicating  liquors  within  the  state,  is  the  most 
effective  and  most  often  used  instrumentality  for  the  evasion 
of  the  law.  As  to  the  legal  right  to  seize  and  forfeit  to  the 
state  the  automobile,  when  used  for  the  transportation,  fur- 
nishing, and  disposition  of  intoxicating  liquors  in  violation 
of  law,  sections  3354  and  3359  give  the  unqualified  right  to 
seize,  and  section  3357,  as  I  interpret  and  construe  its  mean- 
ing to  be,  clearly  providers  for  the  forfeiture.     For  the  en- 
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forcement  of  the  law  forfeitures  of  property  used  in  the  eva- 
sion of  statutes  of  the  character  of  the  one  we  now  have  under 
consideration  are  not  new  or  untried  remedies.  They  have 
been  imposed  and  upheld  by  the  courts  of  England,  from 
whence  our  jurisprudence  was  taken,  since  the  enactment  of 
the  statute  of  12  Edw.  11,  A.  D.  1318 ;  and  in  our  own  coun- 
try under  federal  laws  in  matters  pertaining  to  revenue  for 
more  than  half  a  century ;  and  by  the  courts  of  all  the  states 
since  the  enactment  of  laws  regulating  and  prohibiting  the 
sale,  manufacture,  possession,  and  use  of  intoxicating  liquors. 
I  am  not  unmindful  that,  generally  speaking,  forfeitures  of 
property  are  not  favored  by  the  courts ;  that  they  are  held  to 
be  additional  penalties  imposed  upon  the  wrongdoer  or  vio- 
lator of  the  law;  and  that  such  penalties  are  not  to  be  im- 
posed unless  there  is  some  statutory  authorization  for  so  do- 
ing. While  express  mention  is  not  made  in  the  statute  we  are 
now  considering  of  automobiles,  among  other  things  enumer- 
ated as  subject  to  seizure  and  forfeiture,  in  my  judgment  it 
would  be  indulging  in  a  very  violent  presumption  to  say  that 
it  was  not  intended  that  they  should  be  included  in  the  ex- 
pression ''other  property;"  as  used  in  the  statute  in  desig- 
nating what  may  be  seized  and  forfeited.  More  especially  is 
this  so  when  experience,  both  before  and  since  the  passage  of 
the  act,  has  taught — and  it  is,  and  has  been,  generally  con- 
ceded— ^that  the  automobile  employed  in  the  transportation  of 
intoxicating  liquors  is  the  most  effective  and  most  often  used 
instrumentality  for  the  evasion  of  the  purpose  of  the  statute 
we  have  under  consideration.  It  is  a  matter  of  commo'h 
knowledge  that  if  the  statute  is  to  be  made  effective,  and  is 
to  accomplish  the  purpose  of  its  enactment,  property  used 
for  the  illegal  transportation  of  intoxicating  liquors  within 
the  state  should  be  forfeited.  A  reading  of  the  statute  gives 
a  deep-seated  conviction  that  its  provisions  were  intended  to 
be  both  drastic  and  comprehensive  in  prescribing  remedies 
for  the  evils  it  seeki  to  eradicate  and  for  imposing  effective 
penalties  on  those  who  violate,  or  seek  to  violate  and  evade, 
its  provisions.  To  the  end  that  the  object  of  its  enactment 
may  be  attained,  the  courts  and  the  oflBcers  of  the  law  are  ex- 
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pressly  enjoined  to  give  all  of  its  provisions  a  liberal,  not  a 
strict,  construction.  In  this  respect  I  regard  it  as  mandatory, 
more  especially  upon  the  courts.  To  deny  the  power  of  the 
court  under  this  statute  to  forfeit  automobiles  used  in  the  un- 
lawful transportation  and  furnishing  of  intoxicating  liquors 
is  to  say  either  that  the  automobile  bears  no  relation  to  the 
evils  sought  to  be  eradicated  by  the  statute,  or  that  the  legis- 
lative body  that  enacted  the  law  had  no  regard  whatever, 
when  providing  for  its  enforcement,  for  the  well-known  arti- 
fices adopted  and  used  by  those  who  might  seek  to  render  the 
act  inoperative.  As  suggested  by  Mr.  Justice  PRICK  in  his 
dissenting  opinion:  **Let  it  be  remembered  that  all  laws  of 
this  state  must  be  liberally  construed  and  so  as  to  effectuate 
their  purposes.  That  has  always  been  the  rule  and  policy  of 
this  court." 

The  well-known  text-writer,  Henry  Campbell  Black,  in  his 
work  on  Interpretation  of  Laws,  at  page  132,  lays  down  the 
following  as  a  rule  of  construction : 

"It  is  presumed  that  the  Legislature  intends  to  impart  to  its 
enactments  such  a  meaning  as  will  render  them  operative  and 
effective,  and  to  prevent  persons  from  eluding  or  defeating  them. 
Accordingly,  in  case  of  any  doubt  or  obscurity,  the  construction 
will  be  such  as  to  carry  out  these  objects.'' 

And  in  this  connection  this  learned  author  further  says : 
"In  construing  a  statute,  of  whatever  class  it  may  be,  an  inter- 
pretation must  never  be  adopted  which  will  render  the  act  in- 
effectual or  defeat  its  purpose,  if  it  will  admit  of  any  other 
reasonable  construction;  but,  on  the  contrary,  the  legislative  in- 
tention to  make  an  efficient  and  enforceable  law  must  be  presumed, 
and  the  construction  must  be  such  as  to  give  it  force  and  effect, 
and  accomplish  the  purposes  for  which  it  was  designed." 

I  very  much  appreciate  what  has  been  said  by  my  learned 
and  highly  esteemed  associate,  Mr.  Justice  PRICK,  that  un- 
der our  system  of  jurisprudence  the  courts  should  never  as- 
sume legislative  functions.  I  have  the  conscientious  convic- 
tion that  the  statute  before  us,  both  in  spirit  and  letter,  di- 
rects the  seizure  not  only  of  liquors  and  vessels,  but  **  other 
property,''  in  which  must  be  included  the  automobile  or  any 
other  instrumentality  used  by  violators  of  the  law  in  the  il- 
legal transportation,  furnishing,  and  disposition  of  intoxicat- 
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ing  liquors  within  our  state.  As  I  view  it,  any  other  construc- 
tion would  be  rendering  the  words  ** other  property"  mean- 
ingless. As  a  court  acting  within  its  proper  sphere,  we  have 
no  better  right  to  read  words  out  of  a  statute,  when  placed 
there  with  legislative  intent  and  for  the  purpose  of  affording 
an  effective  means  of  enforcement  of  the  statute,  than  we 
have  to  read  words  into  the  statute  when  not  there  nor  in- 
tended to  be  by  the  lawmaker.  In  either  case  as  a  court  we 
would  be  assuming  purely  legislative  functions,  and  would 
not  be  administering  the  law  as  we  find  it. 

GIDEON,  J. 

On  the  question  of  the  power  of  the  court  to  order  a  for- 
feiture of  the  automobile  in  question,  which  may  be  desig- 
nated as  the  paramount  or  important  question  for  decision,  I 
agree  in  both  the  reasoning  and  the  results  reached  by  Justices 
WEBER  and  THURMAN.  I  concur  in  the  reversal  of  the 
judgment  for  prejudicial  error  on  the  part  of  the  trial  court 
in  its  instructions  to  the  jury.  On  that  point  I  understand 
there  is  no  division  of  opinion. 

PRICK,  J.  (dissenting). 

I  regret  that,  after  most  careful  reflection  and  considera- 
tion, I  am  unable  to  concur  in  either  the  reasoning  of  my 
associate  Mr.  Justice  WEBER,  or  the  conclusions  reached 
by  him  upon  the  question  of  the  right  to  confiscate  or  forfeit 
the  automobile  in  which  the  intoxicating  liquors  in  question  in 
this  proceeding  were  found  and  seized,  and  upon  the  question 
that  the  proceedings  in  question  must  be  more  liberally  con- 
strued because  they  partake  of  the  nature  of  civil  proceedings, 
as  hereinafter  explained. 

In  view  of  the  importance  of  the  question,  and  in  view  that 
in  my  judgment  some  of  the  most  elementary  and  important 
rules  of  interpretation,  as  well  as  some  of  the  controlling  pro- 
visions of  the  Prohibition  Act,  have  either  been  disregarded 
or  misapplied  by  my  Associate  in  construing  the  act,  I  feel 
constrained  to  set  forth  my  views,  as  briefiy  as  may  be  under 
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the  circumstances,  why  I  cannot  yield  assent  to  the  conclu- 
sions srea-ched.  For  me  to  merely  express  a  general  dissent 
would,  in  my  judgment,  amount  to  a  disregard  of  duty. 

In  order  to  afford  the  reader  a  better  understanding  of  the 
real  diflferences  between  myself  and  my  Associate,  it  becomes 
necessary  for  me  to  refer  to  the  various  provisions  of  the  act 
much  more  fully  than  he  has  seen  fit  to  do.  Indeed,  from 
the  very  meager  outline  of  the  provisions  of  the  act  in  the 
opinion  of  Mr.  Justice  WEBER  I  cannot  conceive  how  any 
reader  of  the  opinion  can  well  arrive  at  any  satisfactory  con- 
clusion with  respect  to  whether  the  construction  he  has  given 
the  act  is  or  is  not  the  correct  one. 

While  the  act  is  of  great  length,  covering  twenty  pages  of 
the  1917  Laws,  and  for  that  reason  it  is  utterly  impractical 
to  set  it  forth  at  length  in  an  opinion,  yet,  in  my  judgment,  it 
contains  certain  controlling  provisions  which  must  be  con- 
stantly kept  in  mind  if  a  correct  interpretation  is  to  be  ob- 
tained. Those  provisions  should,  and  can,  be  stated  in  an 
opinion.  For  the  purpose,  therefore,  of  giving  the  reader  an 
opportunity  to  pass  upon  the  controlling  provisions  of  the 
act,  I  shall  herein  set  forth  as  many  of  them  as  I  deem  neces- 
sary to  a  full  understanding  of  them.  In  doing  so  I  shall 
refer  to  the  original  act,  which  constitutes  chapter  2  of  the 
Laws  of  Utah  1917.  While  I  shall  refer  to  the  original  sec- 
tions of  that  chapter,  I  shall,  however,  also,  in  parenthesis, 
give  the  corresponding  numbers  of  the  sections  of  the  act  as 
they  now  exist  in  Comp.  Laws  Utah  1917. 

Mr.  Justice  WEBER  has  given  jsection  1  (3341)  of  the  act 
in  fuU,  to  which  I  shall  refer  later.  Section  2  (3342)  consists 
of  definitions  merely.  Section  3  (3343)  is  copied  in  full  in 
the  opinion  of  Mr.  Justice  WEBER.  Section  4  (3344)  re- 
lates to  the  enforcement  of  the  act,  and  section  5  (3345), 
among  other  things,  provides  that  a  **  violation  of  any  of 
the  provisions'*  of  the  act,  if  not  otherwise  provided,  shall  be 
punished  by  the  imposition  of  '*a  fine  of  not  less  than  fifty 
dollars  nor  more  than  two  hundred  and  ninety-nine  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  less  than  thirty 
days  nor  more  than  six  months,  or  both  such  fine  and  im- 
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prisonment.''  It  is,  however,  also  provided  that  a  second  of- 
fense against  any  of  the  provisions  of  the  act,  except  becom- 
ing intoxicated  and  drinking  intoxicating  liquors  in  a  public 
place,  etc.,  constitutes  a  felony,  and  subjects  the  offender  to 
imprisonment  *'in  the  state  prison  at  hard  labor  for  not  less 
than  three  months  nor  more  than  two  years/'  Section  6 
(3346),  section  7  (3347),  section  8  (3348),  and  section  9 
(3349),  while  containing  some  matters  indicating  the  purpose 
of  the  act,  yet  the  provisions  therein  contained  have  no  mate- 
rial bearing  upon  the  real  questions  involved  here,  and  hence 
those  provisions  need  no  further  consideration.  Section  10 
(3350),  so  far  as  material  here,  provides: 

"All  pi^mises,  buildings,  vehicles,  boats,  and  all  other  places 
where  intoxicating  liquors  are  manufactured,  sold,  bartered,  kept, 
stored,  or  given  away,  or  used  in  violation  of  law,  or  where  per- 
sons are  permitted  to  resort  for  the  drinking  of  Intoxicating 
liquors  as  a  beverage,  or  where  intoxicating  liquors  are  kept  for 
use,  sale,  barter,  or  delivery,  in  violation  of  law,  ♦  ♦  ♦  are 
hereby  declared  to  be  common  nuisances." 

"Common  nuisances'*  may  be  enjoined  and  abated  by  ac- 
tions in  equity  and  the  property  disposed  of  or  sold  as  pro- 
vided in  section  11  (3351).  Section  12  (3352)  makes  all 
leases  void  in  case  the  premises  are  used  contrary  to  the  pro- 
visions of  the  act,  and  section  13  (3353)  makes  the  owner  of 
the  premises  guilty  if  he  knowingly  permits  them  to  be  used 
contrary  to' the  provisions  of  the  act. 

Coming  now  to  the  more  important  sections  of  the  Act,  I 
must  set  them  forth  more  in  detail. 

Section  14  (3354),  among  other  things,  provides: 

"If  any  district,  county,  city,  or  town  attorney  or  any  peace 
officer  or  any  other  person  has  probable  cause  to  believe  that 
liquors  are  possessed,  manufactured,  sold,  bartered,  given  away, 
or  otherwise  furnished  in  violation  of  this  title,  or  are  kept  for  the 
purpose  of  selling,  bartering,  or  giving  away  or  otherwise  furnish- 
ing in  violation  of  law,  it  shall  be  the  duty  of  any  such"  officer 
or  person  to  file  with  the  judge  of  the  district  court  or  Justice  of 
the  peace  written  information  of  the  facts,  and  the  informant 
aforesaid  "shall  describe  as  particularly  as  may  be  the  place,  and 
the  names  of  the  persons,  if  known,  participating  in  such  unlawful 
act" 

It  is  further  provided  that  a  warrant  shall  issue  which 
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shall  command  the  officer  to  search  the  place  or  places  de- 
scribed in  the  warrant,  and  if  he  finds — 

"Liquors  in  unlawful  possession  or  use,  to  arrest  persons  found 
therein  in  such  place  and  bring  them  before  said  court;  and  to 
seize  the  said  liquors  toith  the  vessels  containing  them  and  all 
implements,  furniture,  and  fixtures  used  or  kept  for  such  illegal 
acts,  and  keep  the  same  securely  until  final  action  be  had  there- 
on." 

That  section  further  provides  that,  if  no  person  is  found  in 
possession  of  the  place  searched,  the  officer  shall,  neverthe- 
less, seize  and  ** shall  securely  keep  all  liquor  and  other  things 
so  seized,''  etc. 

Section  15  (3355),  among  other  things,  provides; 

''When  any  liquor,  vessels,  property,  or  other  things,  shall  have 
been  seized  by  virtue  of  any  such  warrant,  the  same  shall  not  be 
discharged  or  returned  to  any  person  claiming  the  same  by  rea- 
son of  any  alleged  insufficiency  of 'description  in  the  warrant,  of 
the  liquor,  property,  or  place,"  etc. 

It  is,  however,  provided  that  any  claimant  shall  have  the 
right — 

"To  be  heard  on  the  merits  of  the  case;  and  final  Judgment 
of  conviction  in  such  proceedings  shall  in  all  cases  be  a  bar  to  all 
suits  for  the  recovery  of  any  liquors  or  other  things  seized,  or  of 
the  value  of  same,  or  for  damages  alleged  to  arise  by  reason  of 
the  seizing  and  detention  thereof." 

Section  16  (3356)  merely  provides  that  the  payment  of 
internal  revenue  to  the  United  States  shall  be  prima  facie 
evidence  of  certain  facts. 

Section  17  (3357)  is  another  very  long  section,  which, 
among  other  things,  provides  that,  in  case  any  warrant  is 
issued  by  a  justice  of  the  peace  which  shall  be  returned  show- 
ing **that  liquors,  vessels,  or  other  things  tised  for  purposes 
of  selling,  or  otherwise  disposing  of  such  liquors  contrary  to 
law/'  were  found,  the  jurisdiction  of  the  justice  of  the  peace 
shall  cease,  and  he  shall  forthwith  **  certify  the  record  and 
all  files  to  the  district  court  of  the  county  in  which  said  prem- 
ises are  situated,*'  and  said  district  court  is  then  required  to 
proceed  to  final  judgment.  When  the  papers  are  filed  in  the 
district  court  the  clerk  thereof  **  shall  fix  a  time  for  hearing 
said  matter/'  and  shall  cause  a  notice  **to  be  left  at  the  place 
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where  saJd  liquors  were  seized/'  and  if  a  person  is  described 
in  said  warrant  notice  must  be  left  at  his  ''last  known  and 
usual  place  of  residence.''  All  persons  claiming  any  interest 
in  the  things  seized  may,  after  such  notice,  appear  "and 
show  cause,  if  any  th^y  have,  why  said  liquors,  together  tuith 
the  vessels  in  which  the  same  are  contained,  and  other  prop- 
erty should  not  be  forfeited,"  The  section  further  provides: 
**  Whether  any  person  shall  so  appear  or  not,  said  court  shall, 
at  the  time  fixed,  proceed  to  the  trial  of  the  case,  and  the 
county  or  district  attorney  shall  appear  before  said  court  and 
prosecute  said  information,  and  show  cause  why  said  liquors, 
vessels,  or  other  property  should  be  adjudged  forfeited."  It 
is  then  further  provided  that  **the  trial  of  such  case  may  be 
the  same  substantially  as  in  the  cases  of  criminal  prosecu- 
tions before  such  courts."  It  is  further  provided  that  if 
any  person  shall  appear  and  shall  make  written  claim  that 
**said  liquors,  vessels,  or  other  property,  or  any  part  thereof, 
claimed  by  him,  were  not  owned  or  kept  with  intent  to  be 
used  in  violation  of  the  law,  sudh  party  defendant  may  de- 
mand a  jury  to  try  the  issue,"  and  if  the  issue  is  found 
against  him  **the  said  court  shall  render  judgment  that  said 
liquors,  vessels,  or  other  property,  or  any  part  thereof,  be  for- 
feited." It  is  then  provided  that  any  person  appearing  may 
appeal  from  the  judgment. 

Section  18  (3358)  provides:  ''Whenever  it  shall  be  finally 
decided  that  the  liquors,  vessels  or  other  property  seized  as 
aforesaid  are  forfeited,"  the  court  shall  issue  a  written  order 
directing  the  ofl&cer  "forthwith  publicly  to  destroy  said 
liquors,  vessels,  or  other  property;  provided,  however,  that 
if  some  of  such  property  except  liquors,  can  be  used  for  law- 
ful purposes,"  such  property  may  be  sold  and  the  proceeds 
paid  into  the  county  treasury.  If  it  is  finally  decided  that 
the  "liquors  or  other  property  so  seized  are  not  liable  to  for- 
feiture," the  same  shall  be  restored  to  the  claimant,  etc. 

Section  19  (3359)  being  the  one  under  which  the  automo- 
bile involved  in  this  case  was  taken,  I  give  it  in  full : 

"When  a  yiolation  of  any  provisions  of  this  title  shall  occur  in 
the  presence  of  any  sheriff,  constable,  marshal,  police  officer,  or 
Vol.  55—6 
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other  officer  having  power  to  serve  criminal  process,  it  shall  be 
the  duty  of  such  officer,  without  warrant,  to  arrest  the  offender 
and  seize  the  intoxicating  liquors,  vessels,  and  other  property  so 
unlawfully  used,  and  to  take  such  offender  or  offenders  immediately 
before  the  court  or  judge  having  Jurisdiction  in  the  premises,  and 
there  make  complaint  under  oath,  charging  the  offense  so  com- 
mitted; and  he  shall  make  return,  setting  forth  a  particular 
description  of  the  liquors,  vessels,  and  other  property  seized,  and 
of  the  place  where  the  same  were  seized;  whereupon  the  court 
or  judge  shall  issue  a  warrant  commanding  and  directing  the 
officer  to  hold  safely  the  property  so  seized  in  his  possession  until 
discharged  by  due  process  of  law;  and  such  property  shaU  be 
held  in  like  manner  as  if  the  seizure  had  been  made  under  a  war- 
rant therefor. 

"If  any  peace  officer  shall  have  probable  cause  to  believe  any 
person  has  on  or  about  his  person  in  any  kind  of  receptacle,  or 
in  any  vehicle  under  his  control,  liquors  In  any  quantity,  in  vio- 
lation of  any  of  the  provisions  of  this  title,  such  peace  officer 
shall  have  authority  to  examine  such  vehicle  and  receptacle  and 
the  contents  thereof,  and  the  finding  of  any  liquors  in  the  pos- 
session of  such  person,  or  under  his  control,  not  bearing  a  per- 
mit of  a  justice  of  the  peace  or  a  tag  or  label  of  the  Attorney 
General,  shall  be  prima  facie  evidence  that  such  liquors  were  kept 
for  an  unlawful  purpose,  and  such  person  shaU  be  forthwith 
arrested  by  such  officer." 

The  italics  in  the  foregoing  quotations  are  all  mine,  and 
are  used  merely  to  direct  the  reader's  attention  to  what,  in 
my  judgment,  are  some  of  the  controlling  provisions  of  the 
act. 

The  other  twenty- three  sections  of  the  act,  while  important 
in  many  respects,  nevertheless  have  no  bearing  upon  the  real 
question  here  involved,  namely,  the  power  of  a  court  to  forfeit 
automobiles  and  other  instrumentalities  used  as  a  means  in 
transporting  liquors  contrary  to  the  provisions  of  the  act 

In  view  of  the  foregoing,  I  unhesitatingly  assert  that  if  the 
courts  of  this  state  have  the  power  to  confiscate  or  forfeit  au- 
tofnobiles  or  any  other  property  which  may  be  used  as  a 
means  of  transporting  or  carrying  intoxicating  liquors  within 
this  state  contrary  to  the  provisions  of  the  act,  such  power 
must  be  implied  from  what  is  said  in  those  portions  of  the  act 
which  I  have  quoted  from  in  this  opinion.  Certainly  no  one 
will,  nor,  in  my  judgment,  could,  consistently  contend  that 
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such  a  power  is  expressly  conferred  in  the  act.  In  view  of 
that  fact  it  becomes  necessary  to  carefully  examine  the  lan- 
guage used  in  the  act,  and  from  what  is  there  said  determine, 
if  iKMSsible,  the  intention  of  the  Legislature. 

In  order  to  arrive  at  such  intention  I  shall  invoke  the  sim- 
plest canon  or  rule  of  interpretation  first.  This  rule  or  canon 
merely  requires  that  the  language  used  be  applied  and  limited 
to  the  subject-matter  under  consideration  by  the  lawmakers, 
and,  unless  technical  terms  are  used,  give  the  words  employed 
their  usual  and  ordinary  meaning,  and,  if  possible,  give  each 
sentence,  phrase,  or  word  used  due  consideration  and  effect. 
In  this  connection  it  is  important  to  keep  in  mind  that  ve- 
hicles were  clearly  in  the  minds  of  the  legislators  in  passing 
the  act.  That  fact  is  clearly  and  conclusively  established  by 
referring  to  sections  10  (3350)  and  19  (3359)  of  the  act.  In 
the  section  first  referred  to  the  term  ** vehicle*'  is,  however, 
clearly  used  as  designating  a  place  and  nothing  else.  It  is 
therefore  impossible,  under  any  rule  of  construction,  to  asso- 
ciate the  term  ** vehicle/'  as  used  in  that  section,  with  the 
idea  of  its  use  as  an  instrument  or  m6ans  of  transportation. 
We  may  therefore  lay  section  10  out  of  consideration.  The 
word  ** vehicle"  is  next  used  in  section  19  (3359),  and  it  is 
there  used  in  connection  with  the  right  of  the  ofl&cer  to  *' ex- 
amine" it  for  the  purpose  of  determining  whether  there  is 
any  intoxicating  liquor  in  such  vehicle.  There  is  absolutely 
no  mentioii  or  reference,  either  directly  or  indirectly,  to  any 
vehicle  in  any  other  part  of  the  act  or  in  connection  with 
any  use  or  purpose  except  such  as  I  have  just  mentioned. 
Nor  was  it  necessary  to  speak  of  or  mention  vehicles  in  the 
other  portjions  of  the  act  for  the  simple  reason  that  the  sub- 
ject-matter of  those  sections  (which  is  made  manifest  from 
the  excerpts  I  have  quoted)  is  the  unlawful  manufacture, 
possession,  sale,  giving  away,  or  other  disposition  of  intoxicat- 
ing liquors.  The  property,  therefore,  that  is  spoken  of  in 
those  sections,  as  is  clearly  indicated  by  the  language  used 
therein,  was  the  property  used  in  connection  with  the  illegal 
manufacture,  possession,  sale,  giving  away,  or  other  dispo- 
sition of  intoxicating  liquors.     The  word  ** disposition,"  as 
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here  used,  certainly,  cannot  refer  to  transportation.  No  one, 
I  think,  can  or  will  so  contend.  There  is  not  a  word  in  any  of 
those  sections  which  refers  to  property  of  any  kind  or  charac- 
ter that  may  be  declared  forfeited  except  such  as  is  used  in 
connection  with  the  unlawful  purposes  I  have  just  men- 
tioned. This  fact  is  clearly  established  by  the  language  that 
is  used  in  the  act  authorizing  the  seizure  and  forfeiture  of 
certain  property.  The  language  there  used  in  those  sections, 
in  and  of  itself,  refutes  the  contention  that  automobiles  and 
all  other  instrumentalities  that  may  be  used  as  a  means  of 
transporting  or  carrying  intoxicating  liquors  contrary  to  the 
provisions  of  the  act  are  subject  to  confiscation  or  forfeiture. 

What,  then,  is  the  property  that  the  act  expressly  author- 
izes to  be  seized?  The  officer  is  directed  to  seize  only  **the 
said  liquors  with  the  vessels  containing  them  and  all  the  im- 
plements, furniture  and  fixtures  used  or  kept  for  such  illegal 
acts.'*  There  is  thus  an  express  limitation  respecting  the 
character  of  property  that  may  be  seized,  which  is  liquors,  the 
vessels  containing  them,  and  all  implements,  furniture,  and 
fixtures  kept  and  used  for  such  illegal  acts.  What  are  the 
illegal  acts  referred  to?  They  are  **that  liquors  are  pos- 
sessed, manufactured,  sold,  bartered,  given  away,  or  other- 
wise furnished  in  violation  of  this  act,  or  are  kept  for  the 
purpose  of  selling,  bartering,  or  giving  away  or  otherwise  fur- 
nishing in  violation  of  law. ' '  Those  are  the  acts  referred  to, 
and  the  things  named  are  the  things  that  may  be  seized. 
What  is  said  respecting  the  court's  power  to  declare  a  for- 
feiture is  absolutely  limited  to  the  things  I  have  enumerated 
and  can  refer  to  nothing  else.  It  is  manifest  that  whatever 
terms  may  be  used  in  the  act  in  referring  to  the  sale  or  for- 
feiture of  the  property  seized  must  be  limited  strictly  to  the 
property  authorized  to  be  seized.  What  is  there  in  the  act, 
therefore,  which  authorizes  the  confiscation  or  forfeiture  of 
automobiles  or  any  other  instrumentality  that  may  be  used 
merely  as  a  means  of  transportation  ?  I  unhesitatingly  assert 
that  there  is  absolutely  nothing. 

But,  as  I  understand  Mr.  Justice  WEBER,  he  specially  re- 
lies on  section  19  (3359)  as  authorizing  the  seizure  and  for- 
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feiture  of  automobiles  and  all  other  instrumentalities  used  as 
a  means  of  transportation.  Again,  I  most  respectfully  sub- 
mit that  there  is  nothing  in  that  section  which,  under  any 
rule  or  canon  of  construction,  justifies  such  conclusion.  That 
section,  at  most,  authorizes  the  oflScer  to  ''seize  the  intoxicat- 
ing liquors,  vessels  and  other  property  so  unlawfully  used,'* 
etc.  That  section,  however,  also  authorizes  such  officer,  in 
case  he  has  probable  cause  to  believe  that  any  person  has  **in 
any  kind  of  receptacle  or  in  any  vehicle  under  his  control, 
liquors  in  any  quantity,  in  violation  of  any  of  the  provisions 
of  this  act,  such  peace  officer  shall  have  authority  to  examine 
such  vehicle  and  receptacle  and  the  contents  thereof,"  and 
if  he  finds  any  liquor  without  a  permit  from  a  justice  of  the 
peace,  or  having  the  tag  or  label  of  the  Attorney  General,  the 
possesion  constitutes  prima  facie  evidence  that  the  liquors 
so  found  are  **kept  for  an  unlawful  purpose,  and  such  person 
shall  be  forthwith  arrested  by  such  officer,"  Now,  what  is 
there  in  that  section  which  authorizes  the  seizure^  much  less 
the  confiscation  or  forfeiture,  of  the  vehicle  mentioned  there- 
in, whether  it  be  a  wagon,  a  carriage,  an  automobile,  or  what 
not?  Here  the  term  ** vehicle''  is  thus  expressly  used,  but  in 
connection  therewith  the  act  expressly  limits  the  right  of  the 
officer  to  ** examine  said  vehicle'*  for  the  sole  purpose  of  as- 
certaining whether  any  intoxicating  liquors  are  contained 
therein.  If  he  finds  such  liquors,  the  act  expressly  directs 
what  he  shall  do.  There  is  therefore  nothing,  either  in  sec- 
tion 19  (3359)  or  in  any  other  section  of  the  act,  which  con- 
fers power  or  authority  to  seize  and  confiscate  any  vehicle  or 
automobile.  A  careful  examination  of  all  the  provisions  of 
the  act,  therefore,  irresistibly  leads  to  the  conclusion  that  the 
confiscation  of  automobiles  is  not  authorized. 

If,  in  addition  to  the  foregoing,  some  of  the  most  element- 
ary, yet  important,  rules  of  interpretation  and  construction 
are  applied,  the  same  result  follows.  I  now  refer  to  the  gen- 
eral rule  that  when  the  enumeration  of  a  special  class  of 
subjects  or  things  is  followed  by  a  general  clause  in  which 
subjects  are  enumerated  which  are  not  enumerated  }n  the 
special  class,  the  subjects  or  things  that  are  enumerated  in 
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the  general  clause  must  be  limited  to  such  subjects  or  things 
as  partake  of  the  same  nature  as  those  which  are  enumerated 
in  the  special  class.  This  doctrine  is  commonly  known  as  the 
doctrine  of  ejusdem  generis.  The  doctrine  is  frequently  ap- 
plied, and,  under  circumstances  like  those  in  this  case,  I  may 
say  has  universally  been  applied.  The  following  are  a  few  of 
the  numerous  well-considered  cases  which  might  be  cited 
where  the  doctrine  has  been  illustrated  and  applied,  and  the 
exceptions  stated,  to  which  I  shall  refer  again  later :  City  of 
St  Louis  V.  Laughlin,  49  Mo.  559 ;  State  v.  South,  136  Mo. 
673,  38  S.  W.  716;  Transportation  Co,  v.  Tobin,  19  App.  D.  C. 
469;  Ambler  v.  Whipple,  139  111.  311,  28  N.  E.  841,  32  Am. 
St.  Rep.  202;  Phillips  v.  Christian  County,  87  111.  App.  481; 
State  V.  Walsh,  43  Minn.  444,  45  N.  W.  721 ;  Ex  parte  WiU- 
iams,  7  Cal.  Unrep.  301,  87  Pac.  565;  People  v.  E deist ein,  91 
App.  Div.  447,  86  N.  Y.  Supp.  861 ;  Alabama  v.  Montague, 
117  U.  S.  602,  6  Sup.  Ct.  911,  29  L.  Ed.  1000;  Renick  v.  Boyd, 
99  Pa.  555,  44  Am.  Rep.  124;  State  v.  Schuchma/nn,  133  Mo. 
Ill,  112,  33  S.  W.  35,  34  S.  W.  842 ;  State  v.  Jackson,  168  Ind. 
384-389,  81  N.  E.  62;  American,  etc.,  Co.  v.  Virginia,  etc.,  Co., 
91  Va.  272,  21  S.  E.  466. 

^  In  Phillips  V.  Christian  County,  supra,  the  rule  is  stated 
in  the  following  words : 

"It  is  a  familiar  rule  in  the  construction  of  statutes  that  the 
enumeration  of  a  special  class  of  subjects,  foUowed  by  a  general 
clause  intended  to  embrace  subjects  not  enumerated,  the  general 
clause  wiU  be  construed  to  include  only  subjects  that  partake 
of  the  same  nature  as  those  already  mentioned." 

In  connection  with  the  rule  just  stated  there  is  another 
which  is  that  in  case  any  number  of  subjects  are  enumerated, 
which  enumeration  is  followed  by  a  general  statement,  such 
as  ** other  property''  or  ''other  things,*'  etc.,  the  property  or 
things  contained  in  the  general  statement  cannot  be  of  a  class 
superior  to  those  stated  in  the  special  enumeration.  The  rule 
is  well  stated  in  Ambler  v.  Whipple,  139  111.  at  page  317,  28 
N.  E.  at  page  842,  32  Am.  St  Rep.  at  page  206,  as  follows: 

"It  is  also  a  general  rule  of  statutory  construction  that  general 
words,  foUowing  an  enumeration  of  particular  cases,  apply  to 
cases  of  the  same  kind  and  description;   and   [such  enumerated] 
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things  inferior  shall  not,  by  general  words,  be  construed  so  as  to 
extend  to  and  embrace  those  which  are  superior." 

It  is  also  illustrated  in  People  v.  Edelstein,  supra,  in  the 
following  words: 

"The  sanitary  code  of  the  city  of  New  York  (section  195)  pro- 
viding that  no  person  owning  a  stable  or  other  premises  shall 
keep  therein  any  dog,  'or  other  animal'  which  shall,  by  noise, 
disturb  any  person  in  the  vicinity,  does  not  apply  to  horses  kept 
in  stables,  but  only  to  dogs  and  other  animals  of  the  same  kind." 

The  only  exception  to  the  rule  is  that  if  all  the  inferior 
subjects  are  enumerated,  and  such  enumeration  is  followed 
by  a  general  statement  referring  to  other  things  or  other 
property,  then,  in  order  to  give  the  general  statement  force 
and  effect,  the  other  things  or  other  property  may  be  of  a 
class  superior  to  those  specially  enumerated.  If  such  were 
not  the  case  the  other  things  or  other  property  mentioned 
would  be  entirely  excluded  from  consideration,  which  would 
result  in  violating  another  cardinal  rule  of  construction, 
namely,  that  all  that  is  said  in  a  statute  must,  if  possible, 
be  given  force  and  effect.  I'his  latter  rule  has  no  applica- 
tion in  this  case,  because  when  ** other  things"  or  ** other  prop- 
erty" are  mentioned  in  the  act  they  always  refer  to  property 
used  in  connection  with  the  possession,  manufacture,  sale,  etc., 
of  intoxicating  liquors,  as  I  have  already  pointed  out.  See, 
also,  Black,  Interp.  Laws  (2d  Ed.)  207. 

In  any  view,  therefore,  there  is  no  escape  from  the  conclu- 
sion that,  in  using  the  terms  '* other  property"  or  ** other 
things,"  the  legislators  did  not  and  could  not  bave  intended 
to  include  automobiles,  wagons,  carriages,  cars,  and  other 
instrumentalities  used  as  a  means  of  transportation,  all  of 
which  instrumentalities  must  be  included  if  automobiles  shall 
be. 

But  there  is  another  cogent  reason  why  automobiles  may 
not  be  included  in  the  terms  used  in  the  act.  As  I  have 
pointed  out,  the  act  provides  for  drastic  penalties  for  the 
violation  of  any  of  its  provisions.  The  transportation  or  car- 
riage of  intoxicating  liquors  is  prohibited  by  the  act,  and  in 
case  its  provisions  are  violated  in  that  regard  the  penalty  for 
the  first  offense  is  a  fine  of  not  less  than  $50  nor  more  than 
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• 
$299,  while  a  second  offense  subjects  the  offender  to  imprison- 
ment at  hard  labor  in  the  state  prison.  The  penalties  for 
unlawfully  transporting  intoxicating  liquors  are  therefore 
precisely  the  same  as  for  any  other  offense  under  the  act,  ex- 
cept the  offense  of  drinking  intoxicating  liquors  or  becoming 
intoxicated,  for  which  offenses  the  lesser  penalties  only  are 
permitted.  It  was  not  necessary,  therefore,  to  impose  for- 
feiture upon  the  ground  that  the  act  of  transporting  liquors 
would  go  unpunished  or  insuflftciently  punished.  The  punish- 
ment in  that  regard  is  drastic,  and  neither  the  prosecuting 
oflBcers  nor  the  courts  are  given  any  discretion,  and  in  case 
any  violation  of  the  act  is  committed  prosecution  must  fol- 
low, and  if  the  evidence  justifies  it,  and  it  is  a  second  offense, 
the  offender  must  be  sentenced  to  a  term  in  the  state  prison. 
Mr.  Justice  WEBER,  however,  insists  that  the  act  in  ques- 
tion in  terms  provides  that  its  provisions  shall  be  liberally 
construed,  and  that  the  purpose  of  the  act  is  to  make  this 
state  what  he  is  pleased  to  term  **bone  dry."  He  also  refers 
to  Comp.  Laws  1917,  section  5839,  which  provides  that  the 
Revised  Statutes  shall  be  the  law  of  this  state  upon  the  sub- 
jects covered  by  them,  and  their  provisions  shall  be  liberally 
construed,  etc.  He  also  insists  that  the  act  must  be  construed 
as  though  it  read  that  all  *' other  property  so  unlawfully  used 
in  the  illegal  transportation  of  such  intoxicating  liquors" 
shall  be  forfeited.  Let  it  be  remembered  that  all  laws  of  this 
state  must  be  liberally  construed  and  so  as  to  effectuate  their 
purposes.  That  has  always  been  the  rule  and  policy  of  this 
court.  The  Prohibition  Act  is  therefore  no  exception  to  the 
general  rule.  Liberal  construction,  however,  to  carry  into 
effect  the  provisions  and  penalties  as  they  are  expressed  in  the 
law,  is  one  thing,  while  ** liberal  construction"  by  which 
terms  and  conditions  are  read  into  a  law  is  quite  another 
thing.  To  construe  the  provisions  of  the  law  liberally,  so  as 
to  effectuate  its  purposes,  is  not  only  legitimate,  but  is  whole- 
some and  commendable.  To  read  terms  and  conditions  into 
law  is,  however,  not  construction,  but  amounts  to  legislation, 
and,  when  attempted  by  the  courts  constitutes  usurpation 
pure  and  simple.    To  do  the  latter,  while  always  objection- 


Digitized  by 


Google 


1919]  SUPREME  COURT  OF  UTAH  89 

Appeal  from  Second  DiBtrict 

* 

able,  becomes  doubly  so  in  enforcing  penalties,  confiscation, 
and  forfeitures.  Under  the  American  system  of  jurispru- 
dence no  penalties,  confiscation,  or  forfeitures  can  be  im- 
posed except  such  as  are  clearly  expressed  in  the  statute  it- 
self. The  court  may  not,  under  the  guise  of  *' liberal  con- 
struction," impose  penalties  not  expressly  provided  for  in  the 
statute.  To  do  that  is  quite  as  pernicious  as  to  enforce  them 
by  ex  post  facto  law.  Ex  post  facto  construction  differs  but 
little  from  ex  post  facto  legislation.  Indeed,  ex  post  facto 
construction  is  far  more  objectionable,  because,  in  addition 
to  that  vice  it  also  constitutes  usurpation  by  the  courts.  Let 
it  not  be  assumed  that  because  it  is  desirable  to  prevent  the 
traffic  in  intoxicating  liquors  in  this  state,  and  to  thus  make 
the  state  **bone  dry,"  and  that  such  a  result  can  better  or  only 
be  effectively  attained  by  confiscating  or  forfeiting  the  in- 
strumentalities used  in  transporting  or  carrying  liquors,  that 
such  a  result,  however  laudable  or  desirable,  justifies  this 
court  to  read  something  into  the  Prohibition  Act,  or  any  other 
act,  which  is  not  found  therein.  Neither  does  the  fact  that 
the  members  of  this  court  may  think  that  the  Legislature  in- 
tended to  accomplish  such  a  result  justify  this  court  in  sup- 
plying any  penalty  that  may  be  omitted  from  the  act.  All 
persons  have  a  right  to  know  in  advance  precisely  what  the 
penalties  are  in  case  any  law  is,  or  any  of  its  provisions  are, 
violated-  They  can  only  know  that,,  if  the  penalties  are  clear- 
ly expressed  in  the  law  itself.  In  that  regard  courts  have  no 
power  to  go  beyond  the  penalties  expressed  in  the  law  for  the 
violation  of  any  of  its  provisions.  If  there  is  one  principle 
that  the  courts  of  England  and  of  this  country  have  adhered 
to  with  more  tenacity  than  any  other,  it  is  the  one  that  no 
penalties  can  be  imposed  as  a  punishment  for  any  prohibited 
act  except  such  as  are  expressed  in  the  law  itself.  I  shall 
only  refer  to  a  few  of  the  scores  of  cases  that  could  be  cited 
on  this  most  important  subject.  Among  the  very  large  num- 
ber of  well-considered  cases  which  illustrate  and  fully  support 
the  foregoing  statements,  I  refer  to  the  following :  St.  Louis, 
etc,  Co.  V.  Umted  States,  110  C.  C.  A.  63,  188  Fed.  191;  Peo- 
ple  V.  Cohen,  94  Misc.  Rep.  355, 157  N.  Y.  Supp.  591 ;  United 
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States  V.  Weitzel,  246  U.  S.  533,  38  Sup.  Ct.  381,  62  L.  Ed. 
872 ;  Pennsylvania  By.  Co,  v.  Fucello,  91  N.  J.  Law,  476,  103 
Atl.  988;  V.  S.  Assurance  Ass'n  v.  Frederick,  130  Ark.  12, 
195  S.  W.  691 ;  St.  Louis,  etc,  Ry.  Co,  v.  State,  125  Ark.  40, 
187  S.  W.  1064;  State  v.  Palanque,  133  La.  36,  62  South.  224; 
Kitts  V.  Kitts,  136  Tenn.  314,  189  S.  W.  375. 

It  must  be  remembered,  as  I  have  heretofore  pointed  out, 
that  the  provisions  of  the  act  are  highly  penal,  and  that  the 
penalties,  other  than  confiscation  or  forfeitures  are  quite 
drastic.  In  referring  to  the  question  now  under  considera- 
tion, the  court  in  St.  Louis  By.  Co.  v.  United  States,  supra, 
said: 

"A  penal  statute  which  creates  and  denounces  a  new  offense, 
and  the  act  under  consideration  Is  such  a  statute,  should  be 
strictly  construed.  A  man  ought  not  to  be  punished  unless  he 
falls  plainly  within  the  class  of  persons  specified  as  punishable 
by  such  a  law.  The  definition  of  offenses  and  the  classification  of 
offenders  are  legislative  and  not  judicial  functions,*'  etc  (Italics 
mine.) 

In  People  v.  Cohen,  supra,  the  Supreme  Court  of  New 
York,  in  commenting  upon  a  statute  which,  like  the  one  in 
question,  imposes  penalties  for  the  violation  of  its  provisions, 
observed : 

"In  giving  a  construction  to  this  section,  we  must  bear  In  mind 
the  statute  makqs  penal  the  doing  of  something  not  before  for- 
bidden by  law.  While  the  language  employed  should  be  given  a 
reasonable  construction  for  the  purpose  of  carrying  into  effect 
the  purpose  of  the  Legislature  in  framing  the  statute,  it  cannot 
he  enlarged  so  as  to  make  penal  what  is  not  plainly  toritten  in  the 
statute  itself.  Words  employed  in  such  a  statute  should  be  given 
that  [their]  ordinary  and  usual  meaning,  and  should  not  be  so 
construed  as  to  make  out  a  crime  by  implication."  (Italics  the 
writer's.) 

This  states  the  law  as  it  is  enforced  by  all  the  courts  of  this 
country.  If,  for  instance,  a  trial  court  should  undertake  to 
impose  a  penalty  of  $300  where  the  statute  permits  only  $299, 
this  fcourt  would,  on  .appeal,  reverse  the  judgment  as  being 
excessive  and  unauthorized.  Here,  however,  automobiles  that 
may  be  worth  several  thousand  dollars  are  permitted  to  be 
confiscated  upon  the  bare  statement  that  they  come  within  the 
designation  of  ** other  property"  or  *' other  things.'' 


Digitized  by 


Google 


1919]  SUPREME   COURT   OP  UTAH  91 

Appeal  from  Second  District 

While  it  is  true  that  the  district  court  based  its  power  to 
forfeit  the  automobile  in  question  npon  the  word  ''imple- 
ment" as  found  in  the  statute,  holding  that  the  automobile 
constituted  an  implement  yet,  as  I  understand  Mr.  Justice 
WEBER,  he  does  not  base  the  court's  authority  upon  that 
ground,  but  upon  the  ground  that  automobiles  are  compre- 
hended within  the  phrase  ** other  property"  or  ** other 
things."  Mr.  Justice  WEBER,  therefore,  does  not  agree 
with  the  district  court  in  respect  of  the  basis  of  authority  to 
declare  a  forfeiture  of  automobiles.  I  am  not  surprised, 
however,  that  Mr.  Justice  WEBER  was  not  impressed  with 
the  district  court's  basis  of  authority,  since  it  is  too  clear  for 
argument  that  the  word  ** implement"  as  used  in  the  act  re- 
fers to  property  which  is  used  for  purposes  other  than  trans- 
portation. • 

Neither  does  Mr.  Justice  WEBER  agree  with  the  dissent- 
ing member  of  the  Supreme  Court  of  Oklahoma  in  the  case  of 
One  Cadillac  Automobile  v.  State  (OH.)  172  Pac.  62.  The 
dissenter  there  found  the  basis  of  authority  to  forfeit  in  the 
term  ** appurtenance"  used  in  the  statute.  These  differences 
between  the  several  distinguished  jurists  most  strikingly  il- 
lustrate the  wisdom  of  the  rule  of  construction  which  has 
prevailed  in  all  English  speaking  courts  fo^  aenturies,  that 
only  such  penalties  as  are  clearly  expressed  in  a  statute  should 
be  enforced  by  the  courts. 

Before  leaving  the  subject,  however,  I  desire  to  quote  a 
little  further  from  the  cases  cited  above. 

In  United  States  v.  Weitzel,  supra,  the  Supreme  Court  of 
the  United  States,  in  concluding  the  opinion,  says : 

"Statutes  creating  and  defining  crimes  are  not  to  be  extended 
by  intendment  because  the  court  thinks  the  Legislature  should 
have  made  them  more  comprehensive."    Citing  cases. 

I  most  respectfully,  yet  earnestly,  insist  that  the  vice  of 
reading  something  into  a  penal  statute  because  in  his  judg- 
ment the  Legislature  should  have  included  it,  is  just  what 
Mr.  Justice  WEBER  is  following  in  his  opinion  under  the 
guise  of  what  he  is  pleased  to  call  *' liberal  construction." 

The  case  of  Pennsylvania  By.  Co.  v.  Fucello,  supra,  is  pre- 
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cisely  like  the  ease  last  cited.     In  V.  S,  Assurance  Ass'n  v. 
Frederick,  supra,  the  rule  is  stated  thus: 

"Statutes  providing  penalties  are  strictly  construed,  and  the 
penalty  is  not  charged  in  any  case  unless  there  is  express  statutory 
authorization." 

A  moment's  reflection  should  suffice  to  convince  any  one 
that  this  is  the  only  safe  course  to  follow  as  a  guide  in  con- 
struing and  enforcing  penal  statutes,  and  especially  in  con- 
fiscating or  forfeiting  an  offender's  property  in  addition  to 
the  imposition  of  a  fine  or  imprisonment,  or  both,  as  provided 
for  in  the  statute. 

To  the  same  effect  is  St.  Louis,  etc.,  Ry,  Co.  v.  State,  supra. 

In  State  v.  Palanque,  supra,  the  rule  is  stated  in  the  first 
headnote  thus: 

"The  courts  wiU  not  apply  a  penal  statute  dto  a  case,  not  within 
the  obvious  meaning  of  the  language  employed,  even  though  it 
be  within  the  mischief  to  be  remedied.  What  the  Legislature, 
through  inadvertence  or  otherwise,  omits  from  such  a  statute, 
the  courts  cannot  supply;  their  duty  being  to  interpret,  not  to 
amend,  the  law." 

Kitts  V.  Kitts,  supra,  is  to  the  same  effect. 
In  State  v.  Le  Blanc,  115  Me.  142,  98  Atl.  119,  it  is  said: 
"A  criminal  offense  cannot  be  created  by  inference  or  implica- 
tion, nor  can  the  effect  of  a  penal  statute  be  extended  beyond  the 
plain  meaning  of  the  language  used." 

In  Marter  v.  Repp,  80  N.  J.  Law,  530,  77  Atl.  1030,  a  penal 
statute  is  defined  thus : 

"A  'penal  statute'  is  one  which  enforces  a  forfeiture  or  penalty 
for  transgressing  its  provisions  or  doing  a  thing  prohibited.  'Penal* 
is  a  much  broader  term  than  'criminal/  and  includes  many  statu- 
tory enforcements  of  police  regulations  the  violations  of  which 
are  in  no  sense  crimes." 

As  a  matter  of  course,  all  the  acts  for  which  penalties  pro- 
vided for  in  the  act  here  in  question,  including  forfeitures, 
are  imposed  constitute  crimes  under  our  statute.  Indeed,  a 
repetition  of  any  prohibited  act,  except  as  hereinbefore  stated, 
constitutes  a  felony.  In  view  therefore,  that  there  can  be  no 
forfeiture  except  in  connection  with  the  commission  of  a 
crime,  the  provisions  of  the  act  in  question,  within  the  defini- 
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tion  of  the  Supreme  Court  of  New  Jersey,  necessarily  are  botli 

penal  and  criminal. 

In  TJ.  8,  Fidelity  &  0,  Co,  v.  Marks,  37  Nev.  306,  142  Pac. 

524,  it  is  said : 

"Penalties  or  forfeitures  in  addition  to  those  stqjed  in  the  stat- 
ute should  not  be  implied  or  imposed  by  the  court." 

Manifestly  that  is  both  good  law  and  good  sense. 
•  See,  also,  People  v.  Doyle,  13  Cal.  App.  611,  110  Pac.  458 ; 
Price  V.  Board  of  Com'rs,  22  Colo.  App.  315,  124  Pac.  353; 
Symmes  v.  Sierra  Nevada  M.  Co.,  171  Cal.  427,  153  Pac.  710.. 

Recurring  now  to  the  proposition  that  it  is  just  as  objec- 
tionable to  impose  penalties  by  ex  post  facto  construction  as 
it  is  to  do  so  by  ex  post  facto  laws,  the  Circuit  Court  of  Ap- 
peals of  the  Eighth  Circuit,  in  Martin  v.  United  States,  168 
Fed.  198,  93  C.  C.  A.  484,  states  the  law  thus: 

"A  penal  statute  which  creates  and  prescribes  punishment  for 
an  offense  committed  by  a  specific  class  must  be  strictly  construed. 
One  who  was  not,  beyond  reasonable  doubt,  within  the  class  by 
the  express  terms  of  the  statute,  may  not  be  brought  within  it 
after  the  event  by  interpretation.  Ex  post  facto  law  by  Judicial 
construction  is  as  pernicious  as  ex  post  facto  legislation." 

In  the  foregoing  case  the  judgment  entered  in  the  lower 
'court,  which  is  reported  in  7  Ind.  T.  451,  104  S.  W.  678,  is 
reversed. 

I  refrain  from  citing  further  cases.  In  case,  however,  the 
reader  desires  to  pursue  the  subject  further,  he  will  find  nu- 
merous cases  in  which  the  doctrine  stated  in  the  foregoing 
quotations  is  illustrated  and  applied  by  reference  to  the  sub- 
ject ''Statutes''  in  volume  44  Cent.  Dig.  sections  322-323, 
and  to  the  same  subject  in  Dec.  Dig.  (Key-No.)  section  241. 

Lest  I  may  be  misunderstood,  I  desire  to  again  state  that 
I  do  not  contend  that  the  old  rule  of  strict  construction  of 
criminal  and  penal  statutes  applies  in  this  state,  nor  do  I 
refer  to  the  foregoing  cases  for  that  purpose.  The  act  in 
questioi)  should  receive  a  fair,  a  reasonable,  and  a  liberal  con- 
struction so  as  to  eflfectuate  its  purpose.  What  I  most  earnest- 
ly contend  for,  however,  is  that  this  court  cannot,  by  con- 
struction or  implication,  extend  the  penalties  nor  the  for- 
feitures to  persons  or  property  not  expressly  mentioned  in 
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the  act.  To  do  that  is  to  impose  penalties  in  excess  of  those 
mentioned  in  the  statute,  which  all  the  courtS/hold  cannot 
legally  be  done,  regardless  of  the  doctrine  of  liberal  con- 
struction. 

It  is,  however,  ins^ted  by  Mr.'  Justice  WEBER  that  the 
proceedings  in  question  are  civil  and  not  criminal,  and  for 
that  reason  a  different  or  more  liberal  rule  in  declaring  for- 
feitures applies.  In  making  that  statement  I  respectfully 
submit  that  he  has  fallen  into  the  same  error  as  he  has  in  as- 
suming that,  because  the  act  provides  for  liberal  construction, 
therefore  the  ordinary  rules  of  law  in  imposing  penalties  do 
not  apply.  The  act,  however,  in  terms,  provides  what  the  na^ 
ture  of  the  proceedings  shall  be.  It  provides :  *  *  The  proceed- 
ings in  the  trial  ot  such  case  may  be  the  same  substantially  as 
in  the  case  of  criminal  prosecutions  before  such  [district] 
courts.''  The  proceedings  referred  to  are  the  proceedings  in 
which  forfeitures  may  be  declared,  and  it  is  too  manifest  for 
argument  that  they  can  refer  to  no  others.  It  certainly  will 
not  be  contended  that  a  person  may  be  convicted  and  sen- 
tenced to  the  state  prison  for  a  felony  in  a  civil  proceeding ; 
hence  the  proceedings  referred  to  in  the  statute  refer  to  the 
proceedings  relating  to  the  forfeiture  of  property  and  not  to 
the  conviction  of  the  oflfender.  The  proceeding  to  forfeit  is 
one  in  rem.  In  applying  the  rules  of  construction  for  which 
I  contend,  however,  it  is  utterly  immaterial  whether  the  for- 
feiture proceedings  are  deemed  civil  or  criminal,  since  the 
contention  that  a  different  rule  of  construction  and  procedure 
applies  whether  the  proceeding  be  civil  or  criminal  is  thor- 
oughly exploited  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  United  States  v.  Chouteau,  102  U.  S.  611,  26  L. 
Ed.  246,  where  Mr.  Justice  Field,  in  speaking  for  that  court, 
said: 

"Admitting  that  the  penalty  may  be  recovered  in  a  civil  action, 
as  well  as  by  a  criminal  prosecution,  it  is  still  a  punishment  for 
the  infraction  of  the  law.  The  term  'penalty'  involves  the  idea  of 
punishment,  and  its  character  Is  not  changed  by  the  mode  in  which 
it  is  inflicted,  whether  by  a  civU  action  or  a  criminal  prosecution. 
♦  ♦  ♦  To  hold  otherwise  would  be  to  sacrifice  a  great  principle 
to  the  mere  form  of  procedure,  and  to  render  settlements  with 
the  government  delusive  and  useless." 
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That,  I  think,  effectively  disposes  of  the  proposition  that 
the  rule  of  construction  in  enforcing  penalties  is  different  in 
civil  cases  from  what  it  is  under  criminal  statutes.  But,  as 
already  pointed  out,  the  act  in  question  is  both  criminal  and 
penal.  Moreover,  no  property  is  subject  to  confiscation  un- 
less it  is  used  in  violation  of  the  provisions  of  the  act,  and 
any  violation  of  the  act  constitutes  a  crime,  and  if  repeated  a 
felony.  The  result  in  any  case  is  therefore  highly  penal,  and 
where  the  possession  is  known  and  prosecution  follows  it 
must  likewise  be  criminal,  since  the  prosecuting  officers  have 
no  discretion,  but  must  prosecute,  and,  if  the  evidence  shows 
a  violation  of  the  act,  the  court  must  sentence  if  conviction 
follows  prosecution. 

The  case  of  Kolb  v.  Peterson,  50  Utah,  450,  168  Pac.  97, 
is  referred  to  as  a  precedent  upon  the  question  of  libei^  con- 
struction. The  Kolb  Case  has,  and  can  have,  no  bearing  upon 
the  real  question  involved  in  the  case  at  bar.  It  very  often 
happens  that  a  court  not  only  is  justified  in  construing,  but, 
as  a  matter  of  common  justice,  should  construe,  an  act  so  as 
to  enforce  its  general  spirit  and  purpose,  although  the  lan- 
guage employed  therein  may  be  obscure  and  unsatisfactory 
respecting  some  of  the  provisions  of  the  act.  That  is  what 
happened  in  the  Kolb  Case.  We  are,  however,  not  now  deal- 
ing with  such  a  case.  Here  the  question  is  not  what  is  the 
general  purpose  of  the  act,  but  it  is  what  are  the  penalties 
that  are  prescribed  in  case  its  provisions  are  violated  in  cer- 
tain particulars.  The  general  purpose  of  the  act  cannot  be 
looked  to  for  the  purpose  of  determining  what  penalties  shall 
be  inflicted  for  a  violation  of  its  provisions.  Nor  is  the  in- 
tention of  the  Legislature  in  that  regard  of  any  consequence 
miless  expressed  in  the  act  It  is  utterly  immaterial  what 
penalties  the  Legislature  had  in  mind  so  long  as  it  failed  to 
state  them  in  the  act  itself.  This  is  the  logic,  purport,  and 
the  spirit  of  all  of  the  cases  I  have  hereinbefore  cited.  The 
fallacy  of  my  Associate  lies  in  the  assumption  that  penalties 
can  be  created  by  the  courts  by  the  application  of  the  doc- 
trine of  ** liberal  construction.**  If  that  doctrine  be  once  ap- 
plied to  the  enforcement  of  unexpressed  penalties  the  prece- 
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dent  80  established  will,  I  am  sure,  be  **more  honored  in  the 
breach  than  in  the  observance." 

Finally,  it  is  ui^ed  that  merely  to  apply  the  remedy  of  en- 
joining the  use  of  automobiles,  and  thus  prevent  the  illegal 
transportation  of  intoxicating  liquors  by  them,  would  be  **  in- 
effectual and  abortive,"  etc.  The  question  is  not  whether  the 
Legislature  has  or  has  not  provided  for  these  penalties  to 
prevent  the  transportation  of  intoxicating  liquors,  but  the 
question  is,  what  are  the  penalties  it  has  provided!  If  this 
court  supplies,  by  construction  and  intendment,  what  the 
Legislature  omitted,  it  necessarily  transcends  its  powers.  To 
do  that  is  far  more  mischievous  in  its  consequences  than  it 
would  be  to  permit  automobiles  to  escape  forfeiture.  The 
Legislature  can  cure  the  latter  evil  if  it  be  such  at  any  time, 
while  the  evil  lurking  in  imposing  unexpressed  penalties  by 
construction  or  intendment  will  become  a  precedent  which 
may  easily  result  in  disregarding  one  of  the  most  fundamental 
principles  of  our  jurisprudence. 

I  concur  most  heartily  in  the  statement  that  the  confiscation 
of  automobiles,  when  used  as  a  means  for  the  unlawful  trans- 
portation of  intoxicating  liquors,  would  go  very  far  in  pre- 
venting, if  it  did  not  entirely  prevent,  the  illicit  traffic  in 
such  liquors.  What  I  insist  upon,  however,  is  that  the  Legis- 
lature, and  not  the  courts,  should  authorize  their  confiscation. 
I  also  unhesitatingly  agree  with  the  proposition  that  courts 
should  not  so  construe  and  apply  statutes  as  to  ** devitalize" 
them.  In  this  connection  I  desire  to  state,  however,  that 
courts  cannot  well  ** devitalize"  what  never  had  vitality. 
Moreover,  if  forsooth  a  court  should  err  in  construing  and 
applying  the  penal  provisions  of  a  statute,  and  should  erro- 
neously refuse  to  enforce  any  penalty  except  such  as  are  clear- 
ly expressed  therein,  although  the  penalty  in  a  particular 
case  could  be  implied,  the  mischief  in  making  such  an  error 
would,  nevertheless,  be  infinitely  less  than  what  would  neces- 
sarily result  from  the  establishment  of  a  precedent  by  the 
court  of  last  resort  which  would  authorize  the  courts  to  apply 
omitted  penalties  merely  because  a  statute  was  **  enacted  for 
the  public  good,"  and  unless  assumed  penalties  are  enforced 
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the  statute  will  lose  some  or  much  of  its  effectiveness.  To  err 
with  regard  to  the  first  proposition  constitutes  a  mere  error 
of  judgment,  and  violates  no  fundamental  principle  of  juris- 
prudence; while  to  do  the  latter  constitutes  usurpation,  and 
violates  the  underlying  princii>les  of  common  justice,  as  well 
as  the  principle  upon  which  rests  the  doctrine  that  the  state 
governments  are  divided  into  three  independent,  co-ordinate 
branches,  neither  of  which  may  trenfflh.  upon  the  trust  and 
powers  conferred  upon  any  of  the  others.  It  is  for  the  rea- 
son last  stated  that  the  courts  of  this  country  universally 
shrink  from  supplying  defects  in  laws,  and  especially  refuse 
to  enlarge  upon  or  to  enforce  penalties  which  are  not  clearly 
expressed  in  the  statute.  If,  however,  the  court  fails  in  the 
enforcement  of  certain  statutory  provisions  because  in  its 
judgment  they  are  indefinite  and  uncertain,  the  remedy  is 
clear  and  within  easy  reach.  The  Legislature  can  supply  the 
alleged  defect,  just  as  was  done  by  the  Legislature  of  Okla- 
homa after  the  Supreme  Court  of  that  state  in  the  case  here- 
inbefore referred  to  held  that  the  Prohibition  Act  of  that 
state  did  not  authorize  the  confiscation  of  automobiles.  What 
the  Supreme  Court  of  Oklahoma  did  in  that  case  I  submit  this 
court  ought  to  do  in  this.  It  is  then  up  to  the  Legislature  to 
say  precisely  to  what  extent  property  may  be  confiscated  and 
forfeited  for  a  violation  of  the  act  in  question. 

I  have  shown  that  in  this  case  the  court  cannot  err  if  it 
follow  the  act  as  written;  that  the  act  provides  in  explicit 
terms  just  what  property  may  be  confiscated  or  forfeited; 
that  vehicles,  which  necessarily  include  automobiles,  are  ex- 
pressly mentioned  in  the  act,  and  when  they  are  mentioned  it 
is  always  in  connection  with  something  other  than  their  use 
as  a  means  of  transportation,  and  entirely  foreign  to  the 
subject  of  confiscation  and  forfeiture.  Under  every  rule  of 
construction,  therefore,  the  ruling  of  the  district  court  in 
declaring  the  automobile  forfeited  is  manifestly  erroneous. 

Since  writing  the  foregoing  both  the  CHIEF  JUSTICE 

and  Mr.  Justice  THURMAN  have  handed  me  their  opinions, 

in  which  they  set  forth  their  views  for  concurring  with  Mr. 

Justice  WEBER.    While  I  have  the  highest  regard  for  the 
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views  of  both  of  my  Associates  yet  I  respectfully  submit  that 
there  is  practically  no  reason  assigned  in  either  opinion  which  "^ 
is  not  expressly  or  inferentially  covered  by  what  is  said  by 
Mr.  Justice  WEBER,  except,  perhaps,  that  the  CHIEF 
JUSTICE  has  added  something  in  his  concurring  opinion  in 
the  statement  that  **  sections  3354  and  3359  give  the  unquali- 
fied right  to  seize,  and  section  3357,  as  I  interpret  it  and 
construe  its  meaning  to  be,  clearly  provides  for  the  for- 
feiture.'^  I  expressly  copied  all  the  essential  parts  of  those 
sections  for  the  purpose  of  showing  that  section  3354  ex- 
pressly limits  the  right  to  seize  the  property  used  for  purposes 
other  than  for  transportation;  that  section  3357  again  ex- 
pressly limits  the  confiscation  or  forfeiture  of  property  that 
is  used  for  other  purposes;  and  that,  in  view  of  the  language 
of  section  3359,  the  term  ** other  property"  cannot  be  con- 
ctrue^d  to  mean  automobiles,  for  the  reasons:  (1)  Because  the 
phrase  ** other  property"  clearly  refers  back  to  the  enumer- 
ated articles  theretofore  mentioned  in  the  act,  and  is  thus 
given  full  force  and  effect;  and  (2)  because  in  that  section 
the  term  ** vehicle"  cannot  be  held  to  come  within  the  phrase 
** other  property,"  because  ** vehicle"  is  expressly  mentioned, 
and  the  power  that  the  officer  may  exercise  with  respect 
thereto  is  expressly  defined  and  limited.  Why  provide  that 
the  officer  ** shall  have  authority  to  examine  such  vehicle" 
when  he  already  had  plenary  authority  to  seize  it!  If  the 
officer  is  empowered  to  seize  the  vehicle,  and  therefore  an 
automobile,  such  power  was  conferred  upon  him,  and  it  ex- 
isted when  the  Legislature  conferred  the  authority  to  ex- 
amine it,  and  specially  provided  what  he  shall  do,  as  I  have 
pointed  out  in  my  opinion.  It  is  therefore  manifestly  falla- 
cious to  say  that  in  order  to  give  the  phrase  ** other  property" 
any  meaning  we  must  allow  confiscation  and  forfeiture  of 
automobiles.  The  phrase  ** other  property"  is  given  full 
meaning  and  effect  wholly  independent  of  the  right  of  con- 
fiscation, and  therefore  the  rule  of  ejusdem  generis  should 
apply  precisely  as  I  have  contended  for. 

In  this  connection  I  also  feel  constrained  to  remark  that,  in 
view  that  what  I  have  said  respecting  the  drastic  nature  of 
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the  penalties  imposed  in  the  act  for  violation  of  its  provisions 
respecting  the  transportation  of  intoxicating  liquors  was 
merely  said  to  point  out  that  the  lyegislature  had  not  over- 
looked that  matter,  and  hence  there  was  no  necessity  for 
the  court  to  assume  that  the  Legislature  must  have  intended 
to  impose  some  penalty  for  the  violation  of  all  of  the  pro- 
visions of  the  act,  I  fail  to  grasp  either  the  necessity^  or  the 
utility  of  Mr.  Justice  THURMAN'S  remarks  upon  that  sub- 
ject. This  is  especially  true  if  the  fact  is  kept  in  mind  that 
I,  like  all  other  citizens,  am  bound  by  the  decision  of  the 
majority.  What  I  may  say,  however,  binds  no  one,  and  I  am 
doing  no  more  than  exercising  the  right  and  discharging  my 
duty  to  give  reasons  why  in  my  judgment,  by  what  is  said 
in,  as  well  as  by  what  is  omitted  from,  the  act,  the  construc- 
tion placed  upon  it  by  my  Associates  respecting  the  right  to 
confiscate  automobiles  is  not  justified.  Be  that  as  it  may, 
however,  the  important  fact  still  remains  that  all  that  is,  or 
can  be,  relied  on  by  my  Associates  in  declaring  the  right  to 
confiscate  automobiles  and  all  property  that  may  be  used  for 
transporting  or  carrying  intoxicating  liquors  contrary  to  the 
provisions  of  the  act,  which  includes  all  property  from  a  rail- 
road car  to  a  woman's  handbag,  is  the  term  ** Mother  property,*' 
as  that  term  is  used  in  section  19  (3359).  In  view  of  that 
fact  I  can  only  submit  what  I  have  said  to  the  members  of  a 
fair  and  impartial  profession,  who,  in  view  of  their  knowl- 
edge of  the  law,  are  capable  of  forming  an  intelligent  and 
just  conclusion  respecting  the  soundness  or  unsoundness  of 
my  views.  My  views  as  herein  expressed  are  based  on.  my  best 
judgment  and  enforced  conviction,  and  those  are  my  only 
guides.  Notwithstanding  the  views  of  my  Associates,  there- 
fore, I  must  still  insist,  and  I  submit  in  all  candor,  that  if  all 
that  is  said  in  the  act,  and  if  the  subject-matter  concerning 
which  particular  language,  phrases,  or  expressions  therein 
used,  be  kept  in  mind,  then  there  is  not  only  nothing  in  the 
act  from  which  a  court  can  legally  declare  the  confiscation  of 
automobiles,  but  there  is  ample  reason  why  such  confiscation 
should  not  be  judicially  declared. 

While,  therefore,  my  judgment  and  convictions  prevent  me 
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from  concurring  with  my  Associates  respecting  the  right  of 
the  confiscation  of  automobiles  and  all  other  property  that 
may  be  used  as  a  means  of  transportation  of  intoxicating 
liquors  contrary  to  the  provisions  of  the  act,  I  most  cheerfully 
join  them  in  a  hearty  pax  vobiscum. 

I  concur  in  the  reversal  of  the  judgment  upon  the  other 
ground  stated  by  Mr.  Justice  WEBER. 


BADERTSCHER  v.  INDEPENDENT  ICE  CO.  et  al. 

No.  3336.    Decided  September  5,  1919.     (184  Pac.  181.)     On  Appli- 
cation for  Rehearing,  October  9,  1919. 

1.  Appeal  and  Error — Joint  Tobt^Peasor  Dismissed  from  Case 
NOT  Entitled  to  Notice  of  Appeal.  Where  plaintiff  sued  two 
as  Joint  tort-feasors,  and  the  court  dismissed  the  action  as  to 
one  defendant,  held  that  on  appeal  by  the  other  defendant, 
who  was  cast  below,  the  defendant  as  to  whom  the  case  was 
dismissed  was  not  an  adverse  party  on  whom  notice  of  appeal 
must  be  served.i     (Page  103.) 

2.  Appeal  and  ESrbor — Joint  TdRT-FEASOB  Dismissed  from  Case 
NOT  Entitled  to  Notice  of  Appeal.  Where  an  action  against 
two  Joint  tort-feasors  was  dismissed  against  one,  held  that, 
on  appeal  by  the  remaining  defendant  from  an  adverse  Judg- 
ment, the  one  as  to  whom  action  was  dismissed  was  not  an 
adverse  party  on  whom  notice  of  appeal  must  be  served,  on 
the  theory  that  it  was  interested  in  the  appeal  because  under 
Comp.  Laws  1917,  section  6484,  a  party  who  fails  in  an  action 
otherwise  than  upon  the  merits  may  commence  a  new  action 
within  one  year  after  reversal  or  failure.     (Page  105.) 

3.  Appeal  and  Error — On  Dismissal  op  Joint  Tobt-Feasor  Plain- 
tiff Only  Could  Allege  Error.  Where  an  action  against  two 
joint  tort-feasors  was  dismissed  as  to  one,  held  that  only  the 
plaintiff  in  the  action  could  complain  of  the  ruling.  (Page 
107.) 

4.  Appeal  and  EjRroii — Question  as  to  Dismissal  cmp  Joint  Tobt- 


1  Oroot  V.  R.  R.  Co.,  34  Utah.  152.  96  Pac.  1019;  OHjgfin  v.  South- 
ern Pac,  Co.,  31  Utah,  296,  87  Pac.  1091;  Allen  v.  Oarner,  45  Utah. 
89,  143  Pac.  228;  Langton  L.  d  C.  Co.  v.  Peery,  48  Utah,  112,  159 
Pac.  49. 
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Fbasob  Reviewable  Only  on  Appeal  by  Plaintiff.  Where 
an  action  against  two  joint  tort-feasors  was  dismissed  as  to 
one,  held  that  the  ruling  cannot  be  reviewed  without  appeal- 
ing from  the  judgment  immediately  following  the  ruling. 
(Page  107.) 

5.  Appeal  and  EIrbob — Rbsebvation  of  Exception  Necessaby  on 
Appeal  fboh  Nonsuit.  The  sustaining  of  a  motion  by  one 
defendant  for  nonsuit  cannot  be  reviewed  on  appeal  by  the 
remaining  defendant  from  an  adverse  judgment,  where  the 
appealing  defendant  saved  no  exception  to  the  ruling.^  (Page 
107.) 

6.  BlASTEB    AND    SeBVANT — ^EMPLOYMENT    0¥     SeBVANT    OF     ANOTHER 

Liable  fob  Negligence.  One  may  be  in  the  general  service  of 
another,  and  nevertheless  with  respect  to  particular  service 
be  deemed  the  servant  of  a  third  person,  so  as  to  render  the 
latter  liable  for  the  servant's  negligence.    (Page  111.) 

7.  Masteb  and  Sebvant — Hibeb  of  Teams  and  Teamsters  of  An- 
OTHEB  Liable  fob  Teamstebs'  Nex3ligence.  Where  a  coal  com- 
pany hired  teams  and  teamsters  from  an  ice  company,  the 
coal  company  ^having  the  right  to  direct  their  movements,  such 
teamsters  must,  for  the  purpose  of  determining  liability  for 
their  negligent  acts  in  delivering  coal,  be  deemed  the  servants 
of  the  coal  company.     (Page  111.)  . 


GIDEON,  J.,  dissenting. 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County;  J.  Louis  Brown,  Judge. 

Action  by  Godfrey  J.  Badertscher  against  the  Independent 
Ice  Company,  a  corporation,  and  Wasatch  Coal  Company,  a 
corporation.  From  a  judgment  against  the  last-named  de- 
fendant, the  case  having  been  dismissed  as  to  the  first,  the 
latter  defendant  appeals. 

AFFntMED. 

G.  A,  Iverson  and  P.  O.  Ellis,  both  of  Salt  Lake  City,  for 
appellants. 


a  Stewart  v.  R.  R.,  39  Utah,  375,  117  Pac.  405. 


Digitized  by 


Google 


102  SUPREME   COURT   OP   UTAH    [September 

Badertscher  ▼.  Independent  Ice  Co.  et  al.,  55  Utah  100. 

Geo,  O,  Armstrong,  W.  E,  Rydalch  and  Ed.  McOurrin,  all 
of  Salt  Lake  City,  for  respondent. 

PRICE,  J. 

Plaintiflf  commenced  this  action  in  the  district  'court  of 
Salt  Lake  county  against  the  Independent  Ice  Company,  a 
corporation,  hereinafter  called  ice  company,  and  against  the 
"Wasatch  Coal  Company,  also  a  corporation,  hereinafter 
styled  coal  company,  to  recover  damages  for  personal  injuries 
which  he  claimed  to  have  suffered  through  the  alleged  joint 
negligence  of  the  two  companies. 

Upon  the  trial  of  the  case,  after  the  plaintiff  had  introduced 
his  evidence,  the  two  companies  filed  separate  motions  for 
non-suits  upon  the  ground  that  the  evidence,  for  the  reasons 
stated  in  the  motions,  was  insufficient  to  take  the  case  to  the 
jury.  The  district  court  granted  the  motion  of  the  ice  com- 
pany and  denied  that  of  the  coal  company.  The  case  was  ac- 
cordingly dismissed  as  against  the  ice  company,  and  the 
trial  proceeded  as  against  the  coal  company  alone.  The  jury, 
under  the  instructions  of  the  court,  which  are  not  complained 
of  here,  found  a  verdict  in  favor  of  the  plaintiff  against  the 
coal  company.  Judgment  was  duly  entered  on  the  verdict, 
from  which  the  coal  company  appeals,  and  assigns  a  number 
of  errors,  which  we  shall  hereinafter  consider. 

In  taking  the  appeal  from  the  judgment  against  it  the  coal 
company  did  not  serve  the  ice  company  with  notice  of  the  ap- 
peal. The  plaintiff  has  filed  a  motion  to  dismiss  the  coal  com- 
pany's  appeal  upon  the  ground  that  the  ice  company  is  an 
adverse  party,  and  hence  a  necessary  party  to  the  appeal, 
and,  not  having  been  served  with  notice  of  the  appeal,  he  con- 
tends this  court  cannot  hear  the  appeal  for  want  of  jurisdic- 
tion. In  view  that  the  plaintiff  sued  the  two  companies  as 
joint  wrongdoers,  their  precise  relationship  for  the  purposes 
of  this  motion  is  quite  immaterial.  The  question,  and  the 
only  question,  to  be  determined  upon  the  motion,  is.  Is  the 
ice  company  an  adverse,  and  hence  a  necessary,  party  to  this 
appeal  t     In  other  words,  would  its  interests,  from  a  legal 
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point  of  view,  be  aflPected  in  case  the  judgment  against  the 
coal  company  were  modified  or  reversed  ?  The  fact  that  the 
district  court,  upon  the  evidence  produced  against  the  ice 
company,  as  a  matter  of  law  found  that  it  was  not  connected 
with  the  alleged  wrong  or  tort,  and  upon  that  ground  en- 
tered a  judgment  dismissing  the  action  against  it,  which 
judgment  is  in  full  force  and  effect,  should  conclusively  dis- 
pose of  this  motion  against  the  plaintiff's  contentions.  If, 
as  a  matter  of  law,  the  plaintiff  has  no  cause  of  action  against 
the  ice  company,  in  what  way  can  that  company  be  in- 
terested in  this  appeal,  which  is  from  a  judgment  1 
against  the  coal  company  alone,  and  which  appeal  is 
from  that  judgment  only  and  from  no  other?  I  confess  my 
utter  inability  to  understand  how  the  ice  company  is  any 
longer  connected  with  this  case.  Why  is  not  the  judgment 
of  dismissal  upon  the  grounds  stated,  while  not  appealed 
from,  for  the  purposes  of  this  appeal  just  as  conclusive  as  a 
judgment  upon  the  merits  in  defendant's  favor,  if  not  ap- 
pealed from,  would  bet  It  would  seem  that  upon  a  propo- 
sition so  elementary  no  authority  should  be  required.  The 
following  cases  are,  however,  squarely  in  point:  Bliss  v. 
Grayson,  24  Nev.  422,  56  Pac.  231;  O'Keefe  v.  Omlie,  17  N. 
D.  404, 117  N.  W.  353;  State  v.  Mining  Co,,  169  Mo.  App.  79, 
154  S.  W.  168.  See,  also.  Tucker  v.  Carlson,  113  Iowa,  449, 
85  N.  W.  901. 

In  Bliss  V.  Orayson,  supra,  the  court  said:  ** Notice  of  ap- 
peal by  a  defendant  need  not  be  served  on  defendants  who 
were  dismissed  from  the  action  before  judgment."  O'Keefe 
V.  Omlie,  supra,  is  precisely  to  the  same  effect.  As  a  matter 
of  course  such  must  be  the  case.  When  the  judgment  of  dis- 
missal was  entered,  which  is  still  in  full  force  and  effect,  the 
ice  company  went  out  of  the  case,  and  thereafter  its  legal 
relation  to  the  defefndant  coal  company  was  precisely  the 
same  as  though  it  never  had  been  a  party  at  all.  True,  the 
plaintiff  might  have  appealed  from  the  judgment  of  dismissal, 
and  might  thus  have  continued  the  ice  company  in  the  case ; 
but  he  did  not  do  so,  and.  therefore  the  judgment  of  dismissal 
stands.    The  plaintiff  was,  however,  the  only  one  who  could 


Digitized  by 


Google 


104  SUPREME   COURT   OP   UTAH    [September 

Badertscher  v.  Independent  Ice  Co.  et  al.,  55  Utkh  100. 

have  complained  of  that  judgment.  The  coal  company,  being 
sued  as  a  joint  wrongdoer,  cannot  legally  complain  because 
the  action  was  dismissed  against  the  ice  company  before  judg- 
ment. The  coal  company,  being  a  joint  wrongdoer,  is  liable 
for  the  whole  damage,  and  has  no  right  of  contribution 
against  its  joint  wrongdoer,  and  hence  cannot  complain  if  the 
other  joint  wrongdoer  is  dismissed  from  the  action.  1  Cooley 
on  Torts  (3d  Ed.)  254;  Oroot  v.  R,  R,  Co.,  34  Utah,  152,  96 
Pac.  1019;  City  of  Covington  v.  Whitney  (Ky.)  96  S.  W.  907. 
Indeed,  the  coal  company  had  no  right  of  appeal  from  the 
judgment  of  dismissal.  That  is  squarely  decided  in  the  case 
of  City  of  Covington  v.  Whitney,  supra,  and  is  clearly  the 
logic  of  the  decision  in  Groof  v.  R,  R.  Co,  It  is,  however,- 
contended  that  the  cases  of  Griffin  v.  So,  Pac,  Co,,  31  Utah, 
296,  87  Pac.  1091,  Allen  v.  Garner,  45  Utah,  39,  143  Pac.  228, 
and  other  cases  there  cited,  hold  to  the  contrary.  There  is 
no  merit  to  the  contention.  In  all  of  those  cases  there  were 
joint  judgments,  and  the  party  upon  whom  service  of  notice 
was  omitted  would  have  been  affected  by  the  modification  or 
reversal  of  the  judgment.  The  distinction  between  those 
cases  and  the  one  at  bar  is  stated  in  the  case  of  Langton  L,  & 
C.  Co,  V.  Peery,  48,  Utah,  112,  159  Pac.  49,  in  the  following 
words: 

"It  win  be  observed,  however,  that  the  test  whether  a  party 
below  is  a  necessary  party  to  an  appeal,  as  laid  down  in  that  case 
[Allen  V.  Garner,  45  Utah,  39,  143  Pac.  228],  as  in  aU  other  cases 
emanating  from  this  court,  is  that  the  omitted  party  must  be  af- 
fected by  a  modification  or  reversal  of  the  judgment  appealed  from. 
If  a  party  would  not  be  affected  he  is  not  a  necessary  party,  and 
hence  to  omit  to  serve  him  with  notice  of  appeal.  *  *  *  is  not 
fatal  to  the  appeal." 

All  of  the  Utah  cases  are  clearly  distinguishable  from  the 
case  at  bar,  and  hence  have  no  controlling  influence  here. 

It  is,  however,  further  contended  that  inasmuch  as,  under 
our  statute  (Comp.  Laws  1917,  "section  6484),  a  party  who 
fails  in  an  action  otherwise  than  upon  the  merits  **may  com- 
mence a  new  action  within  one  year  after  the  reversal  or 
failure"  of  the  original  action,  that  for  that  reason  the  ice 
company  is  interested  in  this  appeal  and  should  have  been 
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served  With  notice.     That  contention  entirely  overlooks  or 
ignores  the  real  purport  of  the  statute.    What  the  statute  per- 
mits is  a  **new  action"  which  is  entirely  independent 
of  the  one  that  failed.    The  original  action  is  ended,  so  2 

far  as  the  defendant  against  whom  it  was  dismissed  is 
concerned,  precisely  the  same  as  though  no  new  action  could 
be  commenced.  If  it  be  true  that  in  this  case  the  ice  company 
must  be  served  with  notice  because  the  new  action  could  be 
commenced  against  it,  if  commenced  within  the  time  limited 
by  the  statute,  then  it  is  also  true  that  in  this  state  the  joint 
wrongdoers  have  a  right  to  be  served  with  notice  of  appeal, 
whether  parties  to  the  action  or  not,  for  the  simple  reason  that 
a  new  action  can  be  commenced  at  any  time  against  them,  if 
commenced  within  the  statutory  period  of  limitations,  so  long 
as  the  damages  remain  unsatisfied. 

But  it  is  urged  that  the  ice  company  is  interested  in  main- 
taining the  judgment  against  the  coal  company  and  in  having 
it  paid  by  that  company.  While  that  may  be  true,  it  would 
be  no  less  true  if  the  ice  company  had  never  been  made  a 
party  to  the  action.  It  is  true  precisely  the  same  so  far  as 
the  driver  of  the  wagon  is  concerned,  who.,  because  of  his 
negligence,  caused  plaintiff's  injury  of  which  he  here  com 
plains.  So  long  as  the  damages  remain  unsatisfied  the  driver 
of  the  wagon  may  be  sued,  if  sued  within  the  statutory  period 
of  limitations,  and  hence  he  is  also  interested  in  having  the 
coal  company  pay  the  judgment.  No  one  would,  however, 
seriously  contend  that  he  could  come  into  this  court  and  in- 
sist upon  an  affirmance  of  the  judgment  against  the  coal  com- 
pany. The  legal  status  of  the  ice  company,  in  view  of  the 
entry  of  the  judgment  of  dismissal,  is,  however,  precisely  the 
same  as  that  of  the  driver  of  the  wagon.  True,  it  was  made 
a  party  to  the  action,  but  the  district  court  found  and  ad- 
judged as  a  matter  of  law  that  it  was  not  responsible  for 
the  wrong,  and  entered  judgment  dismissing  the  action 
against  it.  The  ice  company,  therefore,  is  no  more  a  party 
to  the  action  than  is  the  driver  of  the  wagon,  and  for  that 
reason  has  no  right  to  be  heard  on  the  coal  company's  appeal 
any  more  than  the  driver  would  have.     The  case  of  Hum' 
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phreys  v.  Hunt,  9  Okl.  196,  59  Pac.  971,  is  relied  on  as  holding 
to  a  contrary  doctrine.  "While  it  is  true  that  in  that  case 
the  Supreme  Court  of  Oklahoma  has  apparently  arrived  at 
a  different  conclusion,  yet  the  writer  confesses  his  utter  in- 
ability to  understand  the  legal  principle  upon  which  the  de- 
cision in  that  case  rests.  Another  case  is  also  relied  on, 
namely,  Bullock  y.  ^Taylor,  112  Cal.  147,  44  Pac.  457.  That 
case  is  a  case  of  joint  contractual  liability,  and,  in  addition 
to  that,  it  seems  from  that  case  that  an  appeal  by  any  party 
to  the  actipn  brings  up  the  whole  cause  for  review.  Such  is 
not  the  case  in  this  jurisdiction.  Here  there  is  no  appeal  ex- 
cept from  a  final  judgment.  A  party,  in  order  to  be  entitled 
to  have  rulings  occurring  during  the  trial  reviewed,  must  ap- 
peal from  the  final  judgment.  An  appeal  may  also  be  taken 
from  any  judgment,  if  there  be  more  than  one  in  the  case, 
and  from  any  independent  part  of  a  judgment.  In  this  case 
the  judgment  of  dismissal  in  favor  of  the  ice  company  is 
clearly  a  separate  and  independent  judgment,  has  no  connec- 
tion with  the  judgment  against  the  coal  company,  and  an 
appeal  by  the  coal  company  from  the  judgment  against  it  in 
no  way  affects  the  judgment  of  dismissal.  Besides,  as  we 
have  seen,  the  plaintiff  is  the  only  one  who  could  have  as- 
sailed the  judgment  against  the  coal  company  by  an  appeal, 
and  he  did  not  do  so.  Neither  the  case  from  Oklahoma  nor 
the  one  from  California  has  any  bearing  upon  this  motion. 
Moreover,  this  court,  in  a  number  of  unreported  cases,  re- 
fused to  dismiss  appeals  upon  the  ground  that  a  joint  wrong- 
doer, against  whom  the  action  was  dismissed  in  the  court  be- 
low, was  not  served  with  notice  of  appeal  to  this  court.  The 
rulings  in  those  cases  *are  manifestly  sound  and  should  be 
adhered  to. 

Finally,  it  is  contended  that,  inasmuch  as  the  coal  com- 
pany has  assigned  the  ruling  of  the  district  court  in  sustain- 
ing the  ice  company's  motion  for  a  nonsuit  as  error,  for  that 
reason  it  should  have  been  served  with  notice.  I  have  already 
pointed  out  that  the  coal  company  cannot  legally  complain 
of  that  ruling,  and  that  in  no  event  could  the  ruling  be  re- 
viewed without  appealing  from  the  judgment  following 
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the  ruling.  Both  of  the  foregoing  reasons  are  conclu-  3-6 
sive  against  the  motion.  It  would  be  strange  doctrine, 
however,  because  a  party  asks  too  much,  that,  for  that  reason, 
the  court  is  ousted  of  jurisdiction.  If  that  doctrine  prevailed 
this  court  would  have  to  be  abolished  for  want  of  something  to 
do.  But  even  if  the  coal  company  had  the  right  to  complain 
of  the  ruling  of  the  district  court  in  sustaining  the  ice  com- 
pany's motion  for  a  nonsuit,  yet  this  court  would  be  powerless 
to  review  the  ruling,  because  the  coal  company  saved  no  ex- 
ception to  the  ruling.  Without  such  an  exception  we  cannot 
review  the  ruling  on  the  motion  for  a  nonsuit.  Stewart  v.  R. 
B.,  39  Utah,  375, 117  Pac.  465.  The  motion  to  dismiss  the  ap- 
peal must,  therefore,  be  denied. 

This  brings  us  to  the  merits  of  the  appeal. 

Plaintiff's  evidence,  which  is  material  here»  at  the  time  the 
coal  company  interposed  its  motion  for  a  nonsuit,  was,  in 
substance,  as  follows :  The  coal  company  was  engaged  in  the 
retail  coal  business  at  Salt  Lake  City.  The  ice  company  was 
engaged  in  the  ice  business.  During  the  winter  season  the 
ice  company  had  a  surplus  of  men  and  teams,  while  the  coal 
company  did  not  always  have  sufficient  men  and  teams  to 
deliver  coal  to  its  customers  as  ordered  by  them.  The  coal 
company  applied  to  the  ice  company  for  teams  and  men,  and 
for  the  running  gears  of  wagons.  Whenever  the  coal  com- 
pany desired  men  and  teams  it  would  apply  to  tfaie  ice  com- 
pany, and  the  ice  company  would  then  order  some  of  the  team- 
sters in  its  employ  to  report  to  the  coal  company  with  teams 
and  the  running  gears  of  wagons.  The  coal  company  fur- 
nished the  wagon  boxes  in  which  the  coal  was  hauled,  on 
which  boxes  the  name  of  the  coal  company  was  printed  in 
large  letters.  After  the  box  was  placed  on  the  running  gear 
of  a  wagon,  the  teamster  with  the  team  and  wagon  would  re- 
port to  the  foreman  of  the  coal  company  at  its  coal  yard,  and 
the  foreman  would  then  direct  the  teamster  where  to  load  the 
coal  and  to  whom  to  deliver  the  same.  If  the  coal  was  de- 
livered C.  0.  D.  the  teamster  would  also  collect  the  price  of 
the  coal,  and  in  addition  thereto  the  additional  cost  of  de 
livery,  which  in  this  case  was  one  dollar  per  ton.    When  the 
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coal  was  to  be  delivered  C.  0.  D.,  and  the  customer  did  not 
pay  therefor,  the  coal  was  taken  back  to  the  coal  company's 
yard  by  the  teamster.  The  extra  amount  that  was  collected  by 
the  coal  company  for  delivering  the  coal  to  its  customers,  in 
this  instance  one  dollar  per  ton,  was  divided  between  the  ice 
company  and  its  teamsters.  The  ice  company,  however,  set- 
tled with  the  teamsters  periodically.  The  relationship  of  the 
coal^company  and  the  ice  company  and  its  teamsters  was  that 
the  ice  company  hired  the  teamsters,  furnished  the  teams  and 
running  gears  of  the  wagons ;  the  coal  company  furnished  the 
coal  and  the  wagon  boxes  and  the  customers  to  whom  the  coal 
was  to  be  delivered ;  and  the  teamsters  did  the  work  incident 
to  the  delivery  of  the  coal,  and  in  case  the  coal  was  delivered 
C.  O.  D.  collected  the  price  of  the  coal  plus  the  cost  of  deliv- 
ering, in  this  instance,  one  dollar  per  ton,  and  would  account 
to  the  coal  company  for  the  price  of  the  coal.  At  the  time  the 
motion  for  a  nonsuit  was  interposed  it  was  uncertain  whether 
the  teamster  whose  alleged  negligence  caused  plaintiff's  in- 
jury was  one  of  the  ice  company's  teamsters  or  whether  he 
was  hired  hy  the  coal  company.  The  team  and  wagon-gear, 
however,  belonged  to  the  ice  company,  while  the  wagon  box 
belonged  to  the  coal  company.  We  shall  consider  this  case, 
however,  as  though  the  teamster  was  employed  by  the  ice 
company,  was  paid  by  it  from  time  to  time,  and  was  sent  to 
the  coal  company  to  deliver  coal  as  hereinbefore  stated. 

On  the  evening  of  November  2,  1917,  one  of  the  teamsters 
aforesaid  undertook  to  deliver  a  wagon  load  of  coal  to  one 
of  the  coal  company's  customers  in  the  southeastern  part  of 
Salt  Lake  City.  In  attempting  to  deliver  the  coal  the  team 
was  unable  to  pull  the  load  of  coal  over  the  sidewalk,  and  the 
teamster  then  unhitched  his  team,  leaving  the  wagon  tongue 
to  protrude  entirely  across  the  sidewalk  about  a  foot  above 
the  walk.  The  tongue  was  left  in  that  condition,  without  any 
sign  or  warning  of  any  kind,  all  night.  Early  the  next  morn- 
ing, before  daylight,  the  plaintiff,  being  wholly  ignorant  of 
the  condition  of  the  wagon  tongue,  in  delivering  the  morning 
papers,  while  riding  on  his  bicycle,  ran  against  the  wagon 
tongue,  and  was  thrown  from  his  bicycle  and  was  severely 
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injured.  The  coal  company  unloaded  the  coal  from  the 
wagon  some  time  next  day.  The  plaintiff  made  the  necessary 
proof  concerning  his  injuries,  damages,  etc.,  and  rested.  Both 
the  ice  company  and  the  coal  company  then  interposed  sep- 
arate motions  for  a  nonsuit.  The  motion  of  the  ice  company 
was  granted,  while  that  of  the  coal  company  was  denied,  and 
the  case  proceeded  to  judgment  against  it.  The  appeal  is 
from  that  judgment. 

The  principal  error  assigned,  in  fact  the  only  one  we  need 
to  specially  consider,  is  that  the  court  erred  in  denying  de- 
fendant's motion  for  a  nonsuit,  and  in  submitting  the  case  to 
the  jury  on  the  facts,  upon  the  ground  that  the  driver  of  the 
wagon  was  not  the  agent  or  servant  of  the  coal  company,  but 
was  in  fact  and  in  law  the  agent  or  servant  of  the  ice  com- 
pany. We  need  not  pause  to  consider  the  relationship  of  the 
ice  company  to  the  transaction  in  question.  It  is  sufficient 
for  us  to  know  that  the  ice  company  was  dismissed  from  the 
case  as  hereinbefore  stated,  and  that  the  coal  company  cannot 
legally  complain  of  the  court's  ruling  in  dismissing  the  ice 
company  from  the  case.  The  only  question,  therefore,  that 
concerns  us  is,  what  is  the  relationship  of  the  coal  company 
and  the  driver  of  the  wagon  and  how  is  it  related,  to  the 
transaction  in  question  f  Can  we  say  as  a  matter  of  law  that 
it  should  not  be  held  liable  for  the  negligence  of  the  driver 
in  leaving  the  wagonr  tongue  in  the  condition  stated,  and  thus 
endangering  the  safety  of  any  person  who  might  attempt  to 
pass  over  the  sidewalk  in  the  nighttime!  It  is  not  always 
easy  to  determine  the  precise  relationship  of  the  parties  un- 
der circumstances  like  those  in  the  case  at  bar.  The  courts 
have  at  times  found  it  difficult  to  determine  which  one  of  the 
two  alleged  employers  is  liable  for  the  negligent  acts  of  com- 
mission or  omission  of  a  particular  employe.  Mr.  Justice 
MOODY  states  the  principle  which  applies  to  cases  like  those 
we  have  just  referred  to  so  clearly  and  so  admirably  that  we 
take  the  liberty  of  quoting  his  statement,  which  is  found  in 
the  case  of  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  at  page 
220,  29  Sup.  Ct.  at  page  253  (53  L.  Ed.  480).  The  Justice 
says: 
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"One  who  employs  a  servant  to  do  his  work  is  answerable  to 
strangers  for  the  negligent  acts  or  omissions  of  the  servant  com- 
mitted in  the  course  of  the  service.  The  plaintiff  rests  his  right 
to  recover  upon  this  rule  of  law  which,  though  of  comparatively 
modem  origin,  has  come  to  be  elementary.  But,  however,  clear 
the  rule  may  be,  its  application  to  the  infinitely  varied  affairs  of 
life  is  not  always  easy,  because  the  facts  which  place  a  given 
case  within  or  without  the  rule  cannot  always  be  ascertained  with 
precision.  The  servant  himself  is,  of  course,  liable  for  the  con- 
sequences of  his  own  carelessness.  But  when,  as  Is  so  frequently 
the  case,  an  attempt  is  made  to  impose  upon  the  master  the  lia- 
bility for  the  consequences,  it  sometimes  becomes  necessary  to 
inquire  who  was  the  master  at  the  very  time  of  the  negligent  act 
or  omission.  One  may  be  in  the  general  service  of  another,  and, 
nevertheless,  with  respect  to  particular  work,  may  be  transferred, 
with  his  own  consent  or  acquiescence,  to  the  service  of  a  third 
person,  so  that  he  becomes  the  servant  of  that  person  with  all  the 
legal  consequences  of  the  new  relation." 

The  facts  and  conclusion  of  the  court  are  so  accurately  re- 
flected in  the  third  headnote  to  the  case  of  Philadelphia  & 
R,  C.  &  I.  Co.  V.  Barrie,  179  Fed.  50,  102  C.  C.  A.  618,  as  to 
justify  the  adoption  of  that  headnote  as  part  of  this  opinion, 
which t we  do.    The  headnote  reads  as  follows: 

"Where  defendant,  a  coal  dealer,  in  delivering  coal  from  its 
yards  to  customers,  hired  from  another  dealer  a  team  and  a  driver 
in  the  latter's  general  employ,  paying  a  stipulated  sum  per  hour 
for  their  services,  and  having  full  control  and  direction  of  the 
work  and  the  method  of  its  performance,  the  driver,  while  en- 
gaged in  such  work,  was  a  servant  of  defendant,  which  was  liable 
for  an  injury  to  a  third  person  caused  by  the  driver's  negligence 
in  its  performance." 

The  doctrine  announced  in  the  Barrie  Case  is  also  fully 
sustained  in  1  Lahatt,  Master  and  Servant  (2d  Ed.)  sections 
52-57,  where  the  author,  in  referring  to  the  decisions  in 
which  the  relationship  between  a  servant  who  by  his  em- 
ployer is  permitted  to  work  for  another  person  is  discfussed, 
approves  and  adopts  the  language  of  Mr.  Chief  Justice » 
Cockbum  in  Rourke  v.  White  Moss  Colliery  Co.,  L.  R.  2  C,  P. 
Div.  205,  namely: 

"  'When  one  person  lends  his  servant  to  another  for  a  particular 
employment,  the  servant,  for  anything  done  in  that  particular 
employment,  must  be  dealt  with  as  the  servant  of  the  man  to 
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whom  he  is  lent,  although  he  remains  the  general  servant  of  the 
person  who  lent  him.* " 

The  author  concludes: 

"In  other  words,  the  servant  of  A.  may,  for  a  particular  purpose 
or  on  a  particular  occasion,  be  the  servant  of  B.,  though  he  con- 
tinues to  be  the  general  servant  of  A.  and  is  paid  by  him  for  his 
work." 

To  the  same  effect  are  Scribner's  Case,  231  Mass.  132,  120 
N.  E.  350  and  Moll,  Independent  Contractors  and  Employers 
Liability^  Section  7. 

Plaintiff's  counsel  has  also  called  our  attention  to  a  recent 
article  in  89  Central  Law  Journal,  pages  97-103,  in 
which  the  doctrine  is  ably  discussed,  and  where  a  num-  6,  7 
ber  of  cases  are  cited  and  distinguished.  The  writer 
of  the  article  makes  it  quite  clear  that  the  doctrine  quoted 
from  Labatt  is  the  one  that  is  supported  by  the  best-consid- 
ered cases.  We  desire  to  express  our  appreciation  to  counsel 
for  having  directed  our  attention  to  the  article  while  the  case 
remained  undisposed  of. 

The  foUowing  cases  also  fully  sustain  the  conclusion  reached 
in  the  Barrie  Case  from  which  we  have  quoted:  Kolnitsky 
V.  Matthews,  64  Misc.  Rep.  167,  118  N.  Y.  Supp.  366,  Weber 
y.  Becker  (Sup.)  136  N.  Y.  Supp.  119,  and  Glover  v.  Richard- 
son it  Elmer  Co.,  64  Wash.  403,  116  Pac.  861.  There  are  a 
number  of  cases  cited  in  the  foregoing  cases,  where  the  same 
result  was  reached  under  similar  circumstances,  to  which  we 
need  not  specially  refer. 

The  law  as  laid  down  in  the  foregoing  cases  fully  justifies 
US  in  sustaining  the  ruling  of  the  trial  court  in  denying  the 
motion  of  the  coal  company  for  a  nonsuit.  Counsel  for  the 
coal  company  has  however,  cited  and  relies  upon  the  follow- 
ing, among  other,  cases:  Driscoll  v.  Towle,  181  Mass.  416,  63 
N.  E.  922;  Foster  v.  Wadsworth-Howland  Co,,  168  111.  514, 
48  N.  E.  163;  Chicago,  etc.,  Co.  v.  Campbell,  116  111.  App.  322; 
Cohen  v.  Western  Elec.  Co.,  50  Misc.  Rep.  660,  99  N.  Y.  Supp. 
525;  Quinn  v.  Complete  Elec.  Const.  Co.  (C.  C.)  46  Fed.  506; 
JosUn  V.  Grand  Rapids  Ice  Co.,  50  Mich.  516,  15  N.  W.  887, 
45  Am.  Rep.  54 ;  Kellogg  v.  Church  Charity  Foundation,  203 
N.  Y.  191,  96  N.  E.  406,  38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas. 
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1913A,  883 ;  Ash  v.  Century  Lumber  Co,,  153  Iowa,  523,  133 
•N.  W.  888,  38  L.  R.  A.  (N.  S.)  973. 

While  all  of  the  foregoing  eases  have  features  which  in 
some  respects  are  similar  to  those  in  the  case  at  bar,  yet,  upon 
a  close  analysis  of  the  cases,  it  will  be  found  that  the  case  at 
bar  in  many  respects  is  distinguishable  from  those  cases,  and 
that  the  controlling  features  of  this  case  are  like  those  in  the 
cases  we  have  quoted  from  above. 

Upon  the  whole  record  we  feel  constrained  to  hold  that  the 
district  court  did  not  err  in  denying  the  motion  for  a  non- 
suit, and  that  the  case  is  not  one  where  we  can  say  as  a  matter 
of  law  that  the  coal  company  is  not  responsible  for  the  negli- 
gent acts  of  the  driver  of  the  coal  wagon  in  leaving  it  in  the 
condition  he  did  while  in  the  act  of  delivering  the  coal  of  the 
coal  company;  while,  upon  the  other  hand,  under  the  law 
as  laid  down  in  the  cases  we  have  quoted  from,  when  applied 
to  the  facts,  the  jury  could  well  find  that  the  driver  of  the 
wagon  was  the  agent  of  the  coal  company,  and  that  it  is  re- 
sponsible for  his  negligence. 

Other  errors  assigned,  in  view  of  the  record,  are  not  such 
as  require  special  consideration. 

For  the  reasons  stated  the  judgment  should  be,  and  it  ac- 
cordingly is,  affirmed,  with  costs  to  plaintiff. 

CORFMAN,  C.  J.,  and  WEBER  and  THURMAN,  JJ., 
concur. 

GIDEON,  J. 

I  dissent.  Probably  a  brief  review  of  what  I  understand 
the  facts  to  be,  a&  disclosed  by  the  record,  will  give  a  better 
understanding  of  my  views  respecting  the  questions  presented 
on  this  appeal. 

It  appears  that  the  Wasatch  Coal  Company  was  conducting 
a  retail  coal  business  at  Salt  Lake  City,  Utah.  At  the  time 
of  the  alleged  accident  it  had  no  teams  of  its  own  with  which 
to  deliver  coal  to  its  customers.  The  Independent  Ice  Com- 
pany was  the  owner  of  teams  and  wagons,  and  during  the 
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summer  months  was  engaged  in  selling  and  delivering  ice. 
In  the  fall  of  1917  a  contract  or  agreement  was  made  between 
the  coal  company  and  the  ice  company  whereby  the  latter 
undertook,  for  an  agreed  sum  per  ton,  to  deliver  coal  for  the 
defendant  coal  company  to  its  various  customers  within  Salt 
Lake  City.  The  arrangement  seems  to  have  been  that  when- 
ever the  coal  company  desired  teams  it  would  telephone  the 
ice  ccwnptay,  and  thereupon  the  ice  company  would  send  its 
teams,  together  with  drivers  and  wagons,  except  the  beds  or 
boxes,  to  the  office  of  the  coal  company,  where  the  driver 
would  receive  directions  as  to  the  time  of  delivery,  the  amount 
of  coal  to  be  delivered,  and  the  addresses  to  which  it  should 
be  delivered.  If  the  coal  was  delivered  C.  0.  D.,  the  drivers 
collected  the  money  and  returned  it  to  the  coal  company. 
"When  the  coal  was  directed  to  be  so  delivered,  and  the  cus- 
tomer failed  to  pay,  the  driver  would  return  the  coal  to  the 
yards  of  the  coal  company.  After  the  day's  work  the  drivers 
would  return  the  teams  to  the  stables  of  the  ice  company,  and 
would  take  the  teams  from  there  the  following  day.  It  also 
appears  that  the  ice  company  employed  the  drivers,  paid  them 
an  agreed  compensation,  discharged  them  at  its  pleasure,  and 
that  the  coal  company  in  no  way  directed  or  suggested  the 
employment  of  any  one  as  a  driver  other  than  if  any  par- 
ticular driver  was  objectionable  notice  was  usually  given  to 
the  ice  company  of  that  fact  and  some  other  driver  would  be 
substituted.  On  or  about  November  2,  1917,  one  of  the  teams 
of  the  ice  company  was  delivering  coal  for  the  coal  company, 
and,  as  directed  by  the  manager  of  that  company,  attempted 
to  deliver  a  load  of  coal  at  an  address  given  by  said  company. 
In  attempting  to  pass  from  the  street  over  the  sidewalk  to 
the  residence  where  the  coal  was  to  be  delivered  the  wagon 
became  so  mired  in  the  dirt  that  the  team  could  not  puD  it 
over  the  walk.  Thereupon  the  driver  unhitched  the  team, 
left  the  wagon  tongue  extending  partially  across  the  paved 
sidewalk,  placed  no  lights  or  guards  around  it,  and  left  it  in 
that  condition  overnight  In  the  early  morning  following 
plaintiff  ran  over  the  end  of  the  tongue,  and  was  thrown  to 
the  pavement,  and  received  th^  injuries  complained  of.  No 
Vol.  55—8 
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ofl&cer  or  employe  of  either  company,  except  the  driver,  had 
any  knowledge  of  the  condition  in  which  the  loaded  wagon 
had  been  left  until  the  following  day. 

At  the  conclusion  of  plaintiff's  testimony  the  court  granted 
a  motion  for  nonsuit  made  by  the  defendant  ice  company. 
The  jury  returned  a  verdict  against  the  coal  company.  That 
company  appeals.  It  failed,  however,  to  serve  notice  of  ap- 
peal upon  its  codefendant,  the  ice  company.  The  respondent, 
plaintiff  below,  now  moves  to  dismiss  the  appeal,  and  urges 
such  failure  to  serve  notice  of  appeal  upon  the  ice  company 
as  grounds  therefor.  That  motion,  in  my  judgment,  should 
be  granted. 

The  complaint  charges  the  defendants  jointly  with  the  neg- 
ligence that  caused  the  injury.  Both  defendants  denied  the 
negligence  as  well  as  liability.  The  record  in  this  case  clearly 
shows  that  either  the  defendant  ice  company  or  the  defendant 
coal  company  is  responsible  for  the  negligence  that  caused 
the  injury.  There  can,  in  my  judgment,  be  no  question  about 
that.  The  tongue  of  the  wagon  was  negligently  left  by  the 
driver  so  as  to  cause  the  injury.  At  that  particular  time  the 
driver  sustained  such  relationship  to  either  the  ice  company 
or  the  coal  company  as  would  make  one  of  such  defendants 
liable  for  his  negligent  acts.  There  is  nothing  in  the  record 
tending  to  show  that  both  defendants  sustained  such  rela- 
tionship to  the  driver  as  to  make  them  both  either  individually 
or  jointly  liable.  Admittedly  the  driver  was  in  the  general 
employ  of  the  ice  company.  If  it  should  be  determined  by 
this  court  that  the  coal  company,  appellant,  is  not  liable,  it 
would  indisputably  follow  that  the  ice  company  would  be  an- 
swerable for  the  consequences  of  the  driver's  negligent  act. 
Of  course,  the  driver  would  be  personally  liable.  The  de- 
fendant ice  company  succeeded  in  convincing  the  trial  court 
that  it  was  not  liable.  That  the  court  detemiined  as  a  legal 
proposition  upon  granting  the  ice  company's  motion  for  non- 
suit Such  was  not  a  trial  or  final  determination  upon  tiie 
merits  of  the  ice  company's  liability.  Williams  v.  Nelson,  45 
Utah,  255,  145  Pac.  39.  Under  the  provisions  of  Comp.  Laws 
Utah  1917,  section  6484,  the  plaintiff  could  within  the  time 
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specified  in  that  section,  institute  another  action  against  the 
ice  company  notwithstanding  the  granting  of  the  nonsuit  in 
this  action.  The  presumption  is  always  indulged,  and  rightly 
80,  that  a  judgment  debtor  is  solvent  and  will  pay  any  judg- 
ment regularly  rendered  and  entered  against  him.  The  af- 
firmance of  the  judgment  against  the  coal  company  and  the 
payment  of  the  same  would  be  a  complete  defense  to  any  ac- 
tion the  plaintiff  might  thereafter  prosecute  against  the  ice 
company  for  the  alleged  negligent  act.  Notwithstanding  the 
ruling  of  the  district  court  that  the  ice  company  is  not  liable, 
and  notwithstanding  that  if  this  court  should  af&rm  the 
judgment  against  the  coal  company  and  that  judgment  should 
be  paid,  as  the  ice  company  has  a  right  to  assume  that  it  will 
be,  and  notwithstanding  that  under  the  admitted  facts  in  this 
ease  that  if  the  coal  company  is  not  liable  the  ice  company  is 
and  can  be  subjected  to  a  new  action,  the  majority  opinion  is 
that  the  ice  company'  has  no  interest  in  the  appeal  and  is  in 
no  sense  an  adverse  party.  Such  a  conclusion,  in  my  judg- 
ment, contravenes  the  principle  or  rule  announced  by  this 
court  in  Griffin  v.  8,  P.  Co,,  31  Utah,  299,  87  Pac.  1092,  where 
the  court,  speaking  through  Chief  Justice  McCarty,  says: 

"We  are  of  the  opinion,  and  so  hold,  that  unless  it  affirmatively 
appears  from  the  record  'that  a  party  to  an  action  would  not  be 
injuriously  affected  by  a  reversal  of  the  case,  such  party  must  be 
served  with  notice  in  case  an  appeal  is  taken,  otherwise  this  court 
can  acquire  no  Jurisdiction  over  the  action  except  to  dismiss  the 
appeal,  and  thereby  affirm  the  Judgment  appealed  from." 

In  Langtan  Lime  cfe  Cement  Co,  v.  Peery,  48  Utah,  at  page 
115,  159  Pac.  at  page  50,  the  test  for  the  determination  of 
who  are  adverse  parties  is  stated  by  Justice  Frick  in  the 
following  language: 

"This  court,  by  an  unbroken  line  of  decisions,  has  held  that  all 
the  parties  to  an  action  who  may  be  adversely  affected  by  a 
modification  or  reversal  of  the  Judgment  are  adverse  parties  under 
our  statute,  and  must  be  made  parties  to  the  appeal  either  as 
appeUants  or  respondents." 

Naturally  the  converse  of  that  proposition  would  be  true, 
as  pointed  out  in  the  majority  opinion  in  the  quotation  taken 
from  48  Utah,  at  j^age  112,  159  Pac.  49, 
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The  facts  in  the  Oriffin  Case,  supra,  were  that  the  defend- 
ant railroad  company  and  one  Austin  were  jointly  charged 
in  the  complaint  with  the  negligence  that  caused  the  death  of 
plaintiff's  intestate.  Austin  was  served  with  summons,  but 
failed  to  plead  or  further  appear  in  the  action,  and  default 
was  entered  against  hira.  The  railroad  company  answered, 
and  a  general  verdict  was  returned  by  the  jury  against  both 
defendants.  The  railroad  company  appealed,  but  failed  to  % 
serve  notice  ♦upon  its  codefendant.  This  court  dismissed  the 
appeal,  and  assigned  as  one  of  the  reasons  for  so  doing  that 
a  reversal  might  injuriously  affect  Austin,  and  this  court 
could  not  indulge  the  presumption  that  it  would  not.  In  the 
present  case  both  defendants  are  jointly  charged  with  the 
commission  of  the  negligent  act.  During  the  trial  the  ice  com- 
pany had  judgment  in  its  favor  by  the  court  granting  its  mo- 
tion for  nonsuit.  I  confess  my  inability  to  follow  the  reason- 
ing whereby  the  conclusion  is  reached  that  one  defendant 
jointly  charged  with  another,  but  who  has  judgment  entered 
against  him,  is  any  more  an  interested  or  a  necessary  party 
than  one  who  is  also  jointly  charged  with  another  with  the 
negligent  act  in  question,  but  who  is  successful  in  having  a 
judgment  entered  and  rendered  in  his  favor,  or  that  the  latter 
thereby  ceases  to  be  an  adverse  party  to  an  appeal  from  the 
judgment.  Especially  does  that  reasoning  to  me  seem  faUa- 
cious  in  view  of  the  fact  that  under  the  provisions  of  our 
Code,  and  under  the  admitted  facts  in  this  record,  such  suc- 
cessful defendant  would  be  liable  to  be  sued  in  a  new  action 
for  the  same  negligent  act.  In  my  judgment  the  latter  is  an 
adverse  party,  and  is  interested  in  having  the  judgment  of 
the  lower  court  affirmed.  Such,  in  fact,  was  the  holding  of 
the  Supreme  Court  of  Oklahoma  under  a  statute  similar  to 
ours,  in  Humphrey  et  al.  v.  Hunt,  9  Okl.  196,  59  Pac.  971. 
In  that  case  Maggie  Hunt  brought  action  against  Lewis  Hum- 
phrey and  eight  others,  including  one  Fred  Belt,  to  recover 
damages  for  the  death  of  her  husband.  At  the  trial  a  verdict 
was  had  and  judgment  entered  against  six  of  the  defendants, 
and  a  verdict  and  judgment  in  favor  of  Belt  and  against  plain- 
tiff.   The  defendants  against  whom  judgment  had  been  en- 
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tered  appealed,  but  did  not  serve  notice  of  appeal  upon  Belt. 
The  appeal  was  dismissed  on  the  ground  that  appellants  had 
failed  to  serve  notice  upon  all  the  adverse  parties^  The  court 
assigns  as  a  reason  for  such  ruling  that  Belt  was  entitled  to 
be  made  a  party  so  that  he  could  present  to  the  appeUate 
court  any  reasons  he  might  have  why  the  judgment  should  be 
affirmed.  No  sound  reason,  in  my  judgment,  is  given  in  the 
prevailing  opinion,  nor  in  the  authorities  cited  therein,  why 
the  conclusion  of  the  Oklahoma  court  should  not  be  control- 
ling here. 

A  like  ruling  was  made  by  the  Supreme  Court  of  California 
in  Bullock  v.  Taylor,  112  Cal.  147,  44  Pac.  457.  True,  that 
action  was  for  breach  of  contract  against  three  defendants 
claimed  to  have  executed  the  contract  as  partners.  Nonsuit 
was  granted  as  to  two  of  the  defendants  and  judgment  was 
against  the  other.  The  defendant  against  whom  judgment 
was  rendered  served  notice  of  appeal  on  the  plaintiff  only. 
On  the  appeal  one  of  the  errors  asdigned  was  the  granting  of 
the  motion  for  nonsuit  of  appellant's  codefendants.  The  ap- 
pellate court  dismissed  the  appeal,  holding  that  jurisdiction 
had  not  been  acquired,  and  that  the  defendants  who  had  been 
taken  out  of  the  case  by  granting  the  nonsuit  would  be  ad- 
versely affected  by  a  reversal  of  the  judgment.  I  can  see  no 
difference  in  principle  between  an  action  of  that  character 
and  the  one  now  under  consideration. 

In  the  present  case  the  appellant's  third  assignment  of  er- 
ror is  as  follows : 

'The  court  erred  in  granting  the  motion  of  the  defendant  Inde- 
pendency Ice  Company  for  a  nonsuit  for  the  reason  that  the  evi- 
dence shows  that,  as  between  the  defendants  Independent  Ice  Com- 
pany and  the  Wasatch  Coai  Company,  the  teamster,  Ed.  Wesler,  at 
the  time  of  the  accident  complained  of,  was  the  servant  or  agent  of 
the  said  Independent  Ice  Company  and  not  of  the  Wasatch  Coal  Com- 
pany; and  for  the  further  reason  that,  if  there  was  any  conflict  in 
the  evidence  as  to  whether  said  teamster  was  at  the  time  of  the 
accident  the  servant  or  agent  of  either  of  said  defendants,  that  ques- 
tion should  have  been  submitted  to  the  Jury." 

If  there  ever  was  any  question  as  to  the  Independent  Ice 
Company  being  an  adverse  party,  the  foregoing  assignment 
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would  seem  to  be  sufficient  answer  to  the  contention.  At  least 
it  is  conclusive  that  the  appellant  considered  that  the-<;ourt 
erred  in  granting  the  ice  company's  motion  for  nonsuit,  and 
he  assigns  it  as  a  proper  subject  for  review  by  this  court. 

It  is  insisted  that  the  ice  company  is  in  no  worse  condition 
by  a  reversal  of  this  judgment  than  it  would  have  been  if  it 
had  never  been  made  a  party  to  the  action.  Granting  that 
that  may  be  true,  nevertheless  the  ice  company  was  made  a 
party,  and  as  such  I  think  is  entitled  to  have  its  rights  de- 
termined, if  possible,  in  this  suit,  and  not  be  harrassed  by 
new  proceedings.  It  is  the  admitted  policy  and  the  duty  of 
the  courts  to  so  determine  the  rights  of  parties  brought  into 
litigation  as  to  avoid  the  expense  and  delay  of  numerous  ac- 
tions. 

I  ain  making  no  defense  or  argument  in  support  of  the 
ruling  or  principal  announced  in  the  Griffin  Case,  nor  of  the 
statute  upon  which  that  rule  is  predicated.  The  Constitution 
of  this  state  guarantees  the  right  of  appeal  to  this  court  from 
judgment  of  the  district  courts  to  all  litigants,  and  the  Legis- 
lature might  well  have,  in  my  judgment,  in  prescribing  the 
method  of  exercising  that  constitutional  right,  made  such 
provision  that,  when  a  party  appealing  has  neglected  to  serve 
all  adverse  parties,  such  adverse  parties  could  thereafter,  by 
order  of  court,  be  brought  into  this  court,  upon  it  being  made 
to  appear  that  such  parties  are  necessary  to  the  jurisdiction 
of  this  court.  But  so  long  as  the  rule  or  principle  announced 
in  the  Griffin  Case  is  to  stand  as  the  established  law  or  rule 
of  procedure  in  that  class  of  cases,  I  see  no  reason  why  a 
diflPerent  rule  should  be  laid  down  in  cases  like  the  one  under 
consideration.  In  my  judgment,  there  is  no  difference  in 
principle. 

I  think  the  motion  to  dismiss  the  appeal  shx)uld  be  granted. 

Passing  now  to  a  consideration  of  the  merits  of  the  case. 
I  am  unable  to  concur  in  the  affirmance  of  the  judgment.  Ac- 
cepting the  general  principle  expressed  in  the  quotation  from 
212  U.  S.  in  the  prevailing  opinion  as  the  true  rule  to  govern 
in  determining  when  one  who  is  in  the  general  employment  of 
another  may,  by  arrangement  made  between  such  employer 
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and  a  third  person,  cease  to  be  the  employ^  of  the  general  em- 
ployer and  for  the  time  being  become  the  servant  of  the 
third  person,  I  cannot,  in  the  application  of  that  principle  to 
the  facts  in  the  instant  case,  concur  in  the  conclusions 
reached.  In  the  application  of  that  general  principle  an- 
nounced in  the  case  referred  to,  after  discussing  the  test  for 
determining  whether  the, relationship  of  master  and  servant 
existed  between  the  servant  and  the  general  employer,  or  be- 
tween the  servant  and  the  one  to  whom  he  had  been  let  or 
hired  at  the  time  of  the  injury,  the  Supreme  Court  of  the 
United  States  concluded  the  discussion  thus: 

"To  determine  whether  a  given  case  falls  within  the  one  class 
or  the  other,  we  must  inquire  whose  is  the  work  being  performed, 
a  question  which  is  usually  answered  by  ascertaining  who  has 
the  power  to  control  and  direct  the  servants  in  the  performance 
of  their  work.  Here  we  must  carefully  distinguish  between 
authoritative  direction  and  control,  and  mere  suggestion  as  to 
detaUs  or  the  necessary  co-operation,  where  the  work  furnished  is 
part  of  a  larger  undertaking." 

The  facts  in  that  case  were  that  the  plaintiff  was  employed 
by  a  master  stevedore,  who  was  under  contract  to  load  a  ship 
belonging  to  the  defendant  with  oil.  The  plaintiff  was  work- 
ing within  the  hold  of  the  ship,  where  he  was  injured  without 
fault  on  his  part  by  being  struck  by  a  draft  or  load  of  cases 
containing  oil  which  was  unexpectedly  lowered  into  the  hold. 
The  motive  power  was  furnished  by  a  steam  winch  or  drum, 
and  the  hoisting  and  lowering  were  accomplished  by  means 
of  a  tackle,  guy  rope,  and  hoisting  rope.  The  tackle  and 
ropes  were  furnished  and  rigged  by  the  stevedore,  and  the 
wirich  and  drum  were  owned  by  the  defendant  and  placed  on 
its  dock,  some  fifty  feet  distant  from  the  hatch.  All  the  work 
of  loading  was  done  by  the  employes  of  the  stevedore,  except 
the  operation  of  the  winch,  which  was  done  by  a  winchman 
in  the  general  employ  of  the  defendant.  It  appears  that  the 
operator  of  the  winch  received  signals  from  the  employes  of 
the^  stevedore  when  to  raise  and  lower  the  tanks  containing 
oil,  and  that  he  neglected  to  observe  or  foDow  such  signals, 
thereby  lowering  the  tanks  out  of  time  and  causing  the  in- 
jury.   Applying  the  general  principle  stated  in  the  quotation 
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to  the  facts  of  that  ease,  the  Supreme  Court  determined  that 
such  facts  did  not  warrant  the  conclusion  that  the  relationship 
of  master  and  servant  did  not  exist  between  the  defendant 
and  the  operator  of  the  winch.  It  is  pointed  out  that  the 
winchman  was  under  the  general  employment  of  the  defend- 
ant, who  selected  him,  paid  his  wages,  and  had  the  right  to 
discharge  him  for  incompetency,  misconduct,  or  for  any  other 
reason;  that,  before  such  legal  relationship  of  master  and 
servant  could  be  terminated,  it  was  necessary  that  a  new  like 
relationship  be  created  between  the  winchman  and  the  steve- 
dore. 

The  facts  presented  by  the  record  in  the  case  at  bar,  as  I 
view  them,  show  that  the  driver,  at  the  particular  time  of 
leaving  the  tongue  of  the  wagon  so  as  to  cause  the  injury, 
was  doing  the  work  of  the  ice  company.  It  will  be  remem- 
bered that  the  contract  between  the  ice  company  and  the  coal 
company  was  that  the  ice  company  should  deliver  coal  with 
its  teams  and  wagons  at  an  agreed  price.  Of  necessity,  in  the 
performance  of  that  work,  the  amount  of  coal,  as  well  as 
where  and  to  whom  it  should  be  delivered,  must  be  determined 
and  directed  by  the  oflScers  of  the  coal  company,  otherwise  the 
ice  company  would  have  no  information  or  direction  how  to 
carry  out  and  complete  its  part  of  the  contract.  The  method 
or  manner  of  delivery  seems  to  have  been  under  the  control 
of  the  ice  company  or  its  employes. 

The  Supreme  Court  of  Massachusetts,  in  Di^coll  v.  Towle, 
181  Mass.  at  page  419,  63  N.  E.  at  page  923,  in  considering 
a  case  where  the  facts  are  almost  identical  with  the  facts  here, 
and  in  discussing  this  particular  question  said  : 

"In  case  like  the  present  there  is  a  general  consensus  of  author- 
ity that,  although  a  driver  may  he  ordered  hy  those  who  have 
dealt  with  his  master  to  go  to  this  place  or  that,  to  take  this  or 
that  burden,  to  hurry  or  to  take  his  time,  nevertheless  in  respect 
to  the  manner  of  his  driving  and  the  control  of  his  horse  he 
remains  subject  to  no  orders  but  those  of  the  man  who  pays  him. 
Therefore  he  can  make  no  one  else  liable  if  he  negligently  runs 
a  person  down  in  the  street." 

There  is  nothing  in  the  record  to  show  that  the  officers  of 
the  coal  company  in  any  way  controlled,  directed,  or  sug- 
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gested  to  the  driver  employed  by  the  ice  company  the  method 
to  be  employed  in  delivering  the  coal,  or  how  or  in  what 
manner  the  premises  of  the  person  to  whom  the  coal  was  to 
be  delivered  should  be  entered. 

The  general  principle  quoted  from  the  Supreme  Court  of 
the  United  States  is  made  the  basis  of  practically  all  decisions 
rendered  by  the  courts  of  this  country  since  its  announce- 
ment. In  the  application  of  that  general  principle  I  have 
found  no  authority,  where  the  facts  are  similar  to  the  facts 
here,  where  it  has  been  held  that  the  driver  or  the  party  caus- 
ing the  injury  was  the  employe  of  the  one  to  whom  he  was 
let  or  hired,  unless  it  be  the  case  of  Philadelphia  &  R.  Coal  & 
Iron  Co,  V.  Barrie,  179  Fed.  50,  102  C.  C.  A.  618,  Circuit 
Judge  Sanborn,  in  a  concurring  opinion  in  that  case,  said : 

"The  question  in  this  case  is  whether  the  Coal  ft  Iron  Company 
or  Martin  was  the  master  of  the  driver,  McQuistran,  in  the  latter's 
performance  of  the  specific  act  of  protecting  pedestrians  from  step- 
ping into  the  coal  hole  in  the  sidewalk  while  he  was  unloading 
the  coal  into  it  When  a  master  who  has  and  exercises  the  power 
to  hire  and  discharge  his  servant  lets  him  and  a  team  to  a  hirer, 
to  go  where  and  do  such  known  work  as  the  hirer  directs,  the  legal 
presumption  is  that,  although  the  hirer  directs  the  servant  where 
to  go  and  what  to  carry  or  haul  or  do,  the  driver  still  remains 
Buhject  to  the  control  of  his  general  employer  in  the  method  of 
his  performance  of  the  work  to  which  the  hirer  assigns  him,  and 
the  hirer  is  not  liable,  in  the  absence  of  an  agreement  to  the  con- 
trary for  the  negligence  of  the  servant  in  the  method  or  manner  of 
his  performance  of  his  service.     (Citing  numerous  cases.) 

Judge  Sanborn,  however,  concurred  in  the  order  holding 
the  defendant  liable  on  the  ground  that  the  defendant's  local 
manager  testified  as  follows: 

"Q.  And  the  method  of  delivery  is  under  your  orders?  A.  Yes, 
sir.  Q.  Place,  the  time,  the  amount,  and  all,  is  under  your  orders? 
A.     I  have  said  so  two  or  three  times." 

As  I  have  pointed  out,  there  is  nothing  in  the  record  tend- 
ing to  indicate  that  the  method  of  delivering  the  coal  in  the 
case  now  under  consideration  was  under  the  control  of  the 
coal  company.  To  that  extent,  at  least,  the  facts  here  differ 
from  the  facts  in  the  case  reported  in  179  Fed.  There  is  prac- 
tically no  dispute  as  to  what  the  facts  are  in  this  case.    There 
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was,  therefore,  no  question  to  be  submitted  to  the  jury,  as 
some  of  the  cases  hold  should  be  done,  as  to  whose  employ^ 
the  driver  was  at  the  time  of  the  negligent  act  committed  by 
him.  It  thus  became  a  question  of  law,  under  the  admitted 
or  proven  facts,  for  the  court  to  determine  whose  servant  the 
driver  was  at  that  particular  time.  The  following  cases,  in 
my  judgment,  support  what  I  here  contend  for:  Foster  v. 
Wadsworth'Howland  Co,,  168  111.  514,  48  N.  E.  163;  Quinn 
v.  Complete  Elec.  Const.  Co.  (C.  C.)  46  Fed.  506;  Keltbgg 
V.  Church  Charity  Foundation,  203  N.  Y.  191,  96  N.  E.  406, 
38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883 ;  Burns  v.  Mich, 
igan  Paint  Co.,  152  Mich.  613,  116  N.  W.  182,  16  L.  R.  A. 
(N.  S.)  816;  Singer  v.  McDermott,  30  Misc.  Rep.  738,  62  N. 
Y.  Supp.  1086.  See,  also,  1  Labatt,  Mast.  &  Serv.  (2d  Ed.) 
section  54. 

A  careful  consideration  of  the  facts  of  this  case  and  the 
application  of  the  law  thereto,  as  I  understand  the  law,  con- 
vinces me  that  at  the  time  of  the  act  complained  of  the  driver 
was  the  servant  of  the  ice  company,  and  that  therefore  the 
coal  company  should  not  be  held  liable  in  this  case. 

For  the  foregoing  reasons  I  dissent  from  the  affirmance  of 
the  judgment,  unless  such  affirmance  shall  be  based  upon 
the  dismissal  of  the  appeaL 

ON  APPLICATION  FOR  REHEARING. 

FRICK,  J. 

Counsel  for  appellant  has  filed  a  petition  for  a  rehearing. 
He  does  not  contend  that  we  have  overlooked  or  omitted  any- 
thing, but  he  most  urgently  insists  that  our  conclusion  is  con- 
trary to  law.  When  court  and  counsel  disagree  respecting  the 
law  that  controls  a  case,  counsel,  as  a  matter  of  course,  al- 
ways insist  that  their  views  should  have  prevailed.  For  that 
reason,  if  for  no  other,  nothing  is  ordinarily  gained  by  a  re- 
consideration of  the  legal  propositions  already  decided.  In 
this  instance,  however,  counsel  in  his  petition  for  a  rehearing 
vigorously  insists  that  the  cases  we  have  cited  in  support  of 
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our  conclusion  are  not  applicable  to  the  facts  of  this  case. 
We  doubt  not  counsel  for  appellant  has  convinced  himself  that 
such  is  the  case,  and  is  therefore  justified  in  making  the  as- 
sertion. The  majority  of  the  court,  however,  is  unable  to 
arrive  at  such  a  conclusion.  Without  attempting  to  restate 
the  facts,  it  must  sufSce  to  say  that  there  is  and  can  be  no 
doubt  whatever  that  the  driver  of  the  coal  wagon  in  deliver- 
ing the  coal  was  under  the  sole  direction  and  control  of  the 
coal  company.  He  took  the  team  and  running  gears  of  a 
wagon  belonging  to  the  ice  company  to  the  coal  yard  of  the 
coal  company  for  the  express  purpose  of  delivering  the  coal  to 
such  places  and  to  such  persons  as  he  might  be  directed  by 
the  latter  company.  If  that  company  directed  the  driver  to 
deliver  coal  to  A.,  the  ice  company  had  no  authority  or  power 
to  direct  him  to  deliver  the  coal  to  B.,  or  to  C,  or  to  any  one 
else.  In  delivering  the  load  of  coal  in  question  the  driver  was 
therefore  under  the  immediate  control  and  direction  of  the 
coal  company,  precisely  the  same  as  though  he  had  been  orig- 
inally employed  by  it  for  that  purpose.  For  the  purpose  of 
that  transaction  the  driver  was  the  agent  and  employe  of  the 
coal  company,  although  in  fact  and  in  law  he  may  have  re- 
mained the  general  servant  of  the  ice  company.  The  test  re- 
specting  responsibility  is,  by  which  company  was  he  em- 
ployed and  for  which  one  was  he  acting  in  delivering  the  coal 
in  question  T  Manifestly,  for  that  purpose,  he  was  employed 
by,  and  was  acting  for,  the  coal  company,  and  not  for  the  ice 
company.  That  being  so,  the  coal  company,  and  not  the  ice 
company,  must  be  held  responsible  for  his  negligent  act  which 
caused  the  injury.  Such  is  clearly  the  effect  of  the  decisions 
we  have  cited  in  the  opinion.  We  are  still  clearly  of  the 
opinion  that  our  former  conclusion  is  right,  and  it 'is  therefore 
adhered  to. 

The  petition  for  a  rehearing  is  denied. 

CORFMAN,  C.  J.,  and  WEBER  and  THURMAN,  JJ., 
concur. 
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BOARD  OF  EDUCATION  OF  DAVIS  COUNTY  SCHOOL 
DIST.  V.  SMITH  et  al. 

No.  3389.    Decided  September  8.  1919.    (184  Pac.  160.) 

Application  by  the  Board  of  Education  of  Davis  County 
School  District,  a  municipal  corporation,  for  writ  of  man- 
date to  require  D.  F.  Smith  and  others,  as  County  Commis- 
sioners of  Davis  County  and  Seth  C.  Jones  and  others,  as 
oflftcers  of  said  county,  to  levy  taxes  in  accordance  with  a  cer- 
tified estimate  of  the  school  board. 


WRFT  OP  MANDATE  ISSUED. 

Carlson  cfe  Carlson  of  Salt  Lake  City,  for  plaintiflf. 
WEBER,  J. 

The  board  of  education  of  Davis  county  school  district  has 
filed  its  application  in  this  court  for  a  writ  of  mandate  to  re- 
quire defendants  to  levy  taxes  in  accordance  with  the  certified 
statement  and  estimate  of  the  school  board,  and  to  make  such 
a  levy  as  will  raise  $148,150,  less  $57,150  that  will  be  re- 
ceived from  the  state  and  state  high  school  funds. 

The  assessed  valuation  of  Davis  county  for  1919  is  approx- 
imately $17,216,020.  The  defendants  refused  to  levy  or  fix 
a  tax  on  the  property  in  the  school  district  in  excess  of  four 
and  seven-tenths  mills  for  the  support  and  maintenance  of 
schools  in  said  district  and  the  purchase  of  sites  and  erection 
of  buildings  for  the  school  year  beginning  July  1,  1919.  It  is 
alleged  by  plaintiff,  and  is  not  denied,  that  the  levy  of  four 
and  seven-tenths  mills  would  not  produce  sufficient  revenue 
for  the  needs  of  the  school  district,  and  that  the  amount  cer- 
tified by  the  school  board  is  necessary  in  order  to  maintain 
the  schools  during  a  period  of  nine  months,  and  that  it  is 
estimated  that  a  levy  of  six  mills  is  required  for  the  support 
and  maintenance  of  the  schools  and  the  purchase  of  school 
sites  and  erection  of  buildings  in  the  district. 
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Upon  authority  of  Board  of  Education^  etc,  v.  Stillman  et 
al.,  55  Utah,  125, 184  Pac.  159,  Board  of  Education  v.  Hunter, 
48  Utah,  373,  159  Pac.  1019,  and  Board  v.  Hanchett,  50  Utah, 
289,  167  Pac.  687,  the  prayer  of  plaintiff's  complaint  is 
granted,  and  the  peremptory  writ  of  mandate  applied  for  is 
ordered  to  be  issued.    Plaintiff  to  recover  costs. 

CORPMAN,  C.  J.,  and  PRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


BOARD  OP  EDUCATION  OP  GRANITE  SCHOOL  DIST. 
V.  STILLMAN  et  al. 

No.  3384.    Decided  September  8,  1919.     (184  Pac.  159.) 

Schools  and  Scthool  Districts — Tax  Levy  Limited  to  Seven  Mills. 
Including  School  Sites.  Tax  levies  for  county  school  districts 
of  the  first  class  should  be  made  without  regard  to  the  proviso 
of  Comp.  Laws  1917,  section  4624.  which  is  void  for  making 
discriminatory  classifications  of  property  valuation  in  regulat- 
ing maximum  assessment  for  any  year,  but  should  be  made  in 
accordance  with  Laws  1911.  chapter  135.  amending  Comp.  Laws 
1907;  section  1891x27.  limiting  the  assessment  to  five  and  one- 
half  mills,  with  an  additional  one  and  one-half  mills  exclus- 
iyely  for  purchase  of  school  sites  and  erection  of  build ings.^ 

Application  by  the  Board  of  Education  of  Granite  School 
District  for  a  writ  of  mandate  to  compel  the  defendants 
Charles  F.  Stillman  and  others,  as  the  Board  of  County  Com- 
missioners of  Salt  Lake  County,  and  J.  E.  Clark  and  others, 
as  county  officers  to  levy  a  tax  assessment  of  approximately 
seven  and  two-tenths  mills  on  a  dollar  of  the  assessed  valua- 
tion of  such  district. 


i  Board  of  Education  v.  Hunter,  48  Utah.  373,  159  Pac.  1019; 
Board  of  Education  v.  Hanchett,  50  Utah,  289,  167  Pac.  686. 
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Board  of  Ed.  of  Granite  School  Dist  t.  Stillman  et  al.,  55  Utah  125. 

WRIT  OP  MANDATE  ISSUED. 

Carlson  <&  Carlson  of  Salt  Lake  City,  for  plaintiff. 

Richard  Hartley,  Co.  Atty.,  and  D,  A.  Sheen,  Asst  Co. 
Atty.,  both  of  Salt  Lake  City,  for  defendants. 

CORFMAN,  C.  J. 

The  plaintiff  board  of  education  of  Granite  school  district 
filed  its  application  in  this  court  for  a  writ  of  mandate  to 
issue  against  the  defendants,  Charles  F.  Stillman,  Joseph 
Lindsay,  and  W.  B.  Hughes,  as  the  board  of  commissioners 
of  Salt  Lake  county,  and  J.  E.  Clark,  as  county  clerk,  James 
E.  Lynch,  as  assessor,  W.  W.  Barton,  as  treasurer,  and  M. 
C.  Iverson,  as  auditor,  of  said  county,  to  require  them  to  levy 
taxes  in  accordance  with  a  statement  and  estimate  made  by 
the  plaintiff  on  April  28,  1919,  for  the  support  and  mainte- 
nance of  the  schools  in  their  charge  for  the  year  1919,  under 
the  provisions  of  sectiou  4624  (1891x27)  of  the  Compiled 
Laws  of  Utah  of  1917.  According  to  the  allegations  of  plain- 
tiff's  petition  the  estimate  of  the  plaintiff  of  the  amount  neces- 
sary to  be  raised  was  as  follows :  For  the  support  and  main- 
tenance of  schools,  $286,600 ;  for  the  purchase  of  school  sites 
and  the  erection  of  buildings,  $62,500;  for  the  payment  of 
interest  on  bonds,  $29,460;  and  for  a  sinking  fund  for  the 
payment  and  redemption  of  bonds,  $12,760 — the  aggregate 
amount  being  $391,320,  which  sum,  less  the  sum  of  |l  13,500 
to  be  received  from  the  state  high  school  fund  and  the  state 
district  school  fund  and  the  state  land  rental  and  interest 
fund,  was  to  be  raised  by  levy  upon  the  assessed  valuation  of 
the  property  of  said  school  district. 

The  defendants  refused  to  levy  a  tax  on  the  propeiiy  of 
said  Granite  school  district  in  excess  of  four  and  two-tenths 
mills,  which  levy  it  is  alleged  will  not  raise  an  amount  suffi- 
cient for  the  purposes  mentioned  in  the  estimate.  Said  Gran- 
ite school  district  is  a  county  school  district  of  Salt  Lake 
county  of  the  first  class,  and  has  an  assessed  property  valua- 
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tion  for  the  year  1919  of  approximately  $38,623,740,  thus 
requiring  an  assessment  of  approximately  seven  and  two- 
tenths  mills  on  the  dollar  of  the  assessed  valuation  to  meet 
said  estimate  and  statement  of  the  plaintiff. 

An  alternative  writ  was  issued  on  plaintiff's  petition,  re- 
quiring the  defendants  to  show  cause  on  a  day  certain  why 
they  should  not  make  a  levy  of  seven  and  two-tenths  mills  to 
meet  the  requirement  of  plaintiff's  estimate  and  statement. 
The  defendants  appeared  and  filed  a  general  demurrer  to 
plaintiff's  petition  and  the  same  has  been  argued  and  sub- 
mitted. 

Section  4624  (1891x27)  Comp.  Laws  Utah  1917,  provides: 
"The  board  of  education  shall,  on  or  before  the  let  day  of  May 
of  each  year,  prepare  a  statement  and  estimate  of  the  amount 
necessary  for  the  support  and  maintenance  of  the  schools  under 
its  charge  for  the  school  year  commencing  on  the  1st  day  of  July 
next  thereafter,  and  for  the  purchase  of  school  sites  and  the  erec- 
tion of  school  buildings,  also  the  amount  necessary  to  pay  the 
interest  accruing  during  such  year,  and  not  included  ip  any  prior 
estimate,  on  bonds  issued  by  the  said  board;  also  the  amount  of 
sinking  funds  necessary  to  be  collected  during  such  year  for  the 
I>aymeat  and  redemption  of  said  bonds;  and  shall  forthwith  cause 
the  same  to  be  certified  by  the  president  and  clerk  of  said  board 
to  the  officers  charged  with  the  assessment  and  collection  of  taxes 
for  general  county  purposes  in  the  county  in  which  the  district  is 
situated,  and  such  offllcers,  after  having  extended  the  valuation 
of  property  on  the  assessment  rolls,  shall  levy  such  per  cent,  as 
shall,  as  nearly  as  may  be,  raise  the  amount  required  by  the 
board:  ♦  ♦  ♦  Provided,  that  the  tax  on  all  taxable  property 
of  the  said  district  for  the  support  and  maintenance  of  schools, 
the  purchase  of  school  sites,  and  erection  of  school  buildings  shall 
not  exceed  in  any  one  year,  in  any  district  whose  assessed  valu- 
ation is  $20,000,000  or  more,  four  and  two-tenths  mUls  on  the 
dollar;  and  in  any  district  whose  assessed  valuation  is  more  than 
$15,000,000  and  less  than.  $20,000,000,  four  and  seven-tenths  mills 
on  the  doUar;  in  any  district  whose  assessed  valuation  is  more 
than  $10,000,000  and  less  than  $15,000,000,  five  and  two-tenths 
mills  on  the  dollar;  and  in  any  district  whose  assessed  valuation 
is  more  than  $5,000,000  and  less  than  $10,000,0.00,  five  and  5-tenths 
mills;  and  in  any  district  whose  assessed  valuation  is  less  than 
$5,000,000,  six  mills   on   the   dollars." 

It  will  therefore  be  seen  that  the  question  raised  is  whether 
or  not,  in  view  of  the  provisions  of  the  foregoing  statute,  an 
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assessment  of  more  than  four  and  two-tenths  mills  on  the 
dollar  may  legally  be  assessed  upon  the  taxable  property  of 
Granite  school  district,  having  an  assessed  valuation  of  $38,- 
623,740,  for  the  support  and  maintenance  of  schools,  the  pur- 
chase of  school  sites,  and  erection  of  school  buildings  for  the 
district. 

Precisely  the  same  question  as  now  raised  was  involved  in 
the  cases  of  Board  of  Education  v.  Hunter,  48  Utah,  373,  159 
Pac.  1019,  and  Board  of  Education  v.  Hanchett,  50  Utah, 
289,  167  Pac.  686,  in  which  this  court  held  that  as  a  basis  for 
the  determination  of  a  tax  levy  the  discriminatory  classifica- 
tions of  property  values  made  under  similar  statutes,  viz. 
section  1891x27  of  chapter  III,  Laws  of  Utah  1915,  as 
amendatory  to  section  1891x27  of  chapter  78,  ^^aws  of  Utah 
1915  (passed  by  the  same  Legislature,  but  providing  they 
should  become  effective  on  different  dates),  as  amendatory  to 
section  1891x27  of  chapter  96,  Laws  of  Utah  1913,  as  amenda- 
tory to  section  1891x27  of  chapter  135,  Laws  of  Utah,  1911 
(in  which  latter  section  the  objectionable  classification  is  not 
contained),  are  illegal.  It  therefore  appears,  and  the  decisions 
of  this  court  both  in  the  Hunter  and  Hanchett  Casc«,*supra, 
are  to  the  effect,  and  therefore  controlling  here,  that  the  tax 
levies  for  county  school  districts  of  the  first  class  should  be 
made  without  regard  to  the  objectionable  proviso  above 
quoted,  found  in  section  4624,  Comp.  Laws  Utah  1917.  To 
( do  so  it  necessarily  follows  that  such  assessments,  in  order 
to  be  legally  made,  should  be  in  accordance  with  section 
1891x27,  chapter  135,  Laws  of  Utah  1911,  which  provides: 

"That  the  tax  for  the  support  and  maintenance  of  such  school 
BhaU  not  exceed  in  any  one  year  five  and  one-half  mills  on  the 
doUar  upon  aU  taxable  property  of  said  district,  and  shall  not 
exceed  one  and  one-half  mills  additional  on  the  dollar  in  one  year, 
to  be  used  exclusively  for  the  purchase  of  school  sites  and  erection 
of  school  buildings,  but  in  case  any  funds  collected  for  support 
or  maintenance  are  not  used  within  the  school  year  for  which 
they  were  raised*  they  may  be  used  for  building  purposes." 

It  is  therefore  ordered  that  the  demurrer  to  plaintiff's  peti- 
tion be  overruled,  and  that  the  peremptory  writ  of  mandate 
applied  for  be  issued. 

PRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 
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LYNCH  V.  JACOBSEN. 
No.  3386.    Decided  October  9,  1919.     (184  Pac.  929.) 

1.  Constitutional  Law — Pboyisiow  fob  Double  Liability  or  Bank 
Stock  is  Seut-executino.  A  constitutional  provision  imposing 
double  liability  on  bank  stockholders  is  self-executing.  (Page 
135.) 

2.  Banks  and  Banking — Enfoboembnt  of  Double  Liability  of 
Stockholdebs.  Where  Constitution  provides  double  liability 
for  bank  stockholders  in  favor  of  creditors,  but  does  not  fix 
how  it  shall  be  enforced,  the  bank's  creditors  may  enforce  the 
liability  in  an  ordinary  action,  either  at  law  or  in  equity, 
though  it  seems  that  actions  in  equity  have  the  preference 
under  such  circumstances.    (Page  136.) 

8.  Banks  and  Banking — ^Enfobcbmknt  of  Double  Liability  of 
Stockholdebs.  Where  constitutional  provision  imposing  double 
liability  on  stockholders  of  banks  fails  to  determine  by  whom 
the  liability  for  benefit  of  creditors  may  be  enforced,  the  Legis- 
lature may  at  any  time  determine  who  may  sue  the  stock- 
holders and  what  the* nature  of  the  proceedings  shall  be.  (Page 
136.) 

4.  Banks  and  Banking — ^Receives  May  Enfobce  Double  Liabilitt 
OF  Stockholdebs.  Where  Constitution  imposes  a  double  liabil- 
ity for  benefit  of  creditors  on  bank  stockholders,  a  receiver, 
appointed  to  take  charge  of  an  insolvent  bank's  assets  and 
wind  up  its  affairs,  may,  under  section  34,  chapter  25  Laws, 
Utah  1911,  sue  to  enforce  the  liability.     (Page  136.) 

6.  Banks  and  Banking — ^Detebmination  of  Double  Liability  or 
Shabhholdebs.  The  order  or  Judgment  of  the  court  declaring 
a  bank  insolvent  and  finding  that  it  is  necessary  to  enforce  the 
stockholders'  additional  liability  to  pay  the  bank's  debts,  in 
the  absence  of  fraud  or  collusion,  is  conclusive  upon  stock- 
holders, and  they  may  not  assail  it  save  in  a  direct  proceeding. 
(Page  136.) 

6.  Constitutional  Law — Change  or  Mode  of  Enfobcement  of 
Double  Liability  or  Stockholdebs.  Where  state  Constitution 
imposes  a  double  liability  on  bank  stockholders,  the  method  of 
enforcing  the  liability  may  be  changed  by  the  Legislature, 
provided  such  change  does  not  afFect  or  enlarge  the  liability  of 
the  stockholders,  and  the  Constitution  does  not  itself  provide  a 
method  of  procedure.    (Page  137.) 

7.  Banks  and  Banking — Enfobcement  of  Stockholdebs'  Double 
Liabiltty.  It  is  not  essential  to  the  enforcement  of  double  lia- 
bility imposed  by  law  upon  bank  stockholders  that  all  of  the 
bank's  assets  be  first  exhausted,  where  it  is  apparent  that  the 
bank  is  insolvent.    (Page  137.) 
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8.  Constitutional  Law— Self-bxeouting  Peotisioxs  Fixing  Lia- 
BHJTY  OF  Bank  Stockholdebs.  Where  the  Constitution  imposes 
a  liability  without  prescribing  a  remedy,  the  provision  Is  a 
mere  limitation  on  the  power  of  the  Legislature  which  may  fix 
a  remedy,  but  until  the  Legislature  acts  the  courts  will,  the 
constitutional  provision  being  self-executing,  enforce  the  lia- 
bility in  accordance  with  some  known  remedy.i     (Page  138.) 

9.  Constitutional  Law — Enforcement  of  Double  Liability  on 
Bank  Stock.  The  right  to  enforce  the  double  liability  im- 
posed by  Const,  art.  12,  section  18,  on  bank  stockholders  for 
the.  benefit  of  creditors.  Is  not  given  by  the  Constitution  to 
creditors;  and,  while  not  technically  an  asset  of  the  corpora- 
tion, U  was  competent  for  the  Legislature  to  provide  as  it  did 
by  Laws  1911,  chapter  25,  section  34,  for  enforcement  of  such 
liability  by  a  receiver  appointed  on  insolvency  of  a  bank. 
(Page  139.) 

10.  Banks  and  Banking — ^Receiveb  Mat  Enforce  Stock holdebs* 
LiABiuTT.  Under  Laws  1911,  chapter  25,  section  34,  providing 
that  fit  receiver.  If  appointed  for  a  bank,  shall,  under  direction 
of  the  court,  take  possession  of  the  assets  of  every  description, 
and  may,  if  necessary  to  pay  the  debts,  enforce  all  the  in- 
dividual liabilities  of  stockholders,  a  receiver  is  not  limited  to 
the  general  assets,  but  may,  under  order  of  court,  enforce  the 
stockholders'  liability.    (Page  144.) 

11.  Constitutional  L»aw — Statutes  Held  Valid  Unless  Clearly 
Unconstitutional.  A  legislative  act  cannot  be  stricken  down 
on  the  ground  that  it  Is  unconstitutional  unless  it  is  clearly 
and  palpably  so.s     (Page  144.) 

12.  Statutes — Title  of  Act  Authorizing  Rbceiyeb  to  Enforce 
Double  Liabiutt  on  Bank  Stock.  The  title  of  the  Act  (Laws 
1911,  chapter  25)  which  in  section  34  authorizes  a  receiver  of 
an  insolvent  bank  to  enforce  the  double  liability  of  stockholders, 
held  sufficient  to  include  that  provision.     (Page  144.) 

IS.  Statutes — Trri-a  of  Act  Authorizing  Receivee  to  Enforce 
Double  Liability  on  Bank  Stock.  The  provisions  authorizing 
a  receiver  of  an  insolvent  bank  to  enforce  the  double  liability 
of  stockholders,  found  in  section  34  of  the  General  Banking 
Act,  is  not  a  separate  and  distinct  subject  from  the  general 
act.     (Page  145.) 

14.   Banks  and-  Banking  — Complaint  in  Action  on  Double  Lia- 


1  Steinke  v.  Loofhourow,  17  Utah,  252,  54  Pac.  120;  McLaughlin 
V.  Kimball,  20  Utah,  254,  58  Pac.  685. 

^Marioneaux  v.  Cutler,  32  Utah,  475,  91  Pac.  355;  Edler  v.  Ed- 
ward9,  34  Utah,  13,  95  Pac.  367;  State  v.  Candland,  36  Utah,  406, 
104  Pac.  255;  Salt  Lake  City  v.  WiUon,  46  Utah,  60,  148  Pac.  1104. 
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BiLiTT  or  Shabbholdebs.  The  allegations  of  a  comi^aint  by  a 
receirer  of  an  insolvent  bank  seeking  to  enforce  the  double 
liabUity  of  stockholders,  that  the  bank  was  hopelessly  in- 
solvent, and  that  its  assets  were  insufficient  to  pay  its  debts, 
and  that  it  was  necessary  to  collect  the  full  amount  of  the 
statutory  stockholders'  liability,  sufficiently  show  the  neces- 
sity of  enforcing  stockholders'  liability.    (Page  146.) 

15.  AcnoN — Aboution  op  FObms  of  Action.  While  the  Constitu- 
tion abolished  forms  of  action,  there  are  still  equitable  as  con« 
tradistinguished  from  legal  rights  and  remedies,  but  the  rights 
of  a  litigant  depend  entirely  on  the  nature  or  character  of  the 
facts  and  the^law  applicable  thereto.     (Page  149.) 

16.  Banks  and  Banking — ^Enforcement  of  Stockholders'  Lja- 
BUJTT.  Receiver  of  insolvent  bank  who  finds  it  necessary  to 
enforce  stockholders'  double  liability  may  sue  as  many  of  the . 
stockholders  in  one  and  the  same  action  as  may  be  most  con- 
venient, indeed,  if  he  wish,  he  may  sue  all  stockholders  in 
a  single  action;  and  for  the  same  reason  a  stockholder  sued 
separately  may,  where  the  rights  of  others  would  not  be  preju- 
diced, have  his  case  heard  in  connection  with  cases  against 
other  stockholders.     (Page  150.) 

Appeal  from  District  Court,  Fifth  District,  Juab  County; 
Oeo,  Christenson,  Judge. 

Action  by  Stephen  H.  Lynch,  as  receiver,  against  A.  P. 
Jacobsen.    From  a  judgment  for  defendant,  plaintiff  appeal& 

Reversed  and  remanded,  with  directions. 

Cheney,  Jensen  &  Holman,  of  Salt  Lake  City,  for  appellant. 

Thos,  H,  Burton,  of  Nephi,  for  respondent. 

A.  R,  Barnes,  James  Ingebreison  and  M,  E.  Wilson,  all  of 
Salt  Lake  City,  for  other  stockholders  of  Merchants'  Bank  not 
parties  to  this  action. 

FRICK,  J. 

This  action  was  commenced  in  the  district  court  of  Juab 
county  by  the  plaintiff,  as  receiver  of  the  Merchants'  Bank  of 
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Salt  Lake  City,  against  the  defendant  as  a  stockholder  of  said 
bank,  to  recover  from  ^  him  the  additional  liability  which  is 
imposed  under  the  provision  of  the  Constitution  of  this  state, 
to  which  reference  will  hereinafter  be  made.  After  the  case 
had  been  submitted  by  the  plaintiff  and  defendant,  several  at- 
torneys, who  represent  other  stockholders  in  actions  now  pend- 
ing in  the  district  court  of  Salt  Lake  county,  applied  for  and 
were  granted  leave  to  file  briefs  and  arguments  in  support  of 
the  contentions  advanced  by  the  defendant  in  this  action. 
The  briefs  and  arguments  filed  by  those  attorneys  have  been 
considered  by  the  court  in  connection  with  the  arguments  pre- 
sented by  counsel  who  represent  the  parties  in  this  case,  and 
hereinafter  we  shall  only  refer  to  the  objections  urged  by 
counsel  without  referring  to  the  counsel  making  them. 

The  plaintiff,  in  his  complaint,  in  substance,  alleged :  That 
in  a  certain  proceeding  he  was,  by  the  district  court  of  Salt 
Lake  county,  duly  appointed  receiver  of  the  Merchants'  Bank. 
That  said  bank  was  organized  pursuant  to  the  laws  of  Utah 
about  July  1,  1908,  with  a  capital  stock  of  $250,000,  divided 
into  2,500  shares  of  the  par  value  of  $100  each,  and  that  all 
of  said  stock  was  issued  and  outstanding,  and  that  the  de- 
fendant is  the  owner  of  five  of  said  shares.  That  **at  the 
time  of  the  appointment  of  said  receiver  and  prior  thereto  the 
said  bank  was  hopelessly  insolvent,  and  its  assets  were  and 
are  insufficient  to  pay  its  debts  and  liabilities,  and  in  order  to 
pay  the  same  it  is  necessary  to  collect  the  full  and  entire 
amount  of  the  statutory  stockholders'  liability  provided  by 
chapter  25,  Session  Laws  of  Utah  1911,  and  on  or  about  the 
2d  day  of  December,  1918,  in  due  course  of  administration 
and  upon  petition  of  said  receiver  duly  made,  sensed,  and 
filed  in  the  said  receivership  proceedings,  and  upon  hearing 
thereon  regularly  noticed  and  had,  and  evidence  duly  pre- 
sented, the  said  •  •  •  district  court,  being  fully  advised  in 
the  premises  and  satisfied  of  the  propriety  and  the  necessity 
therefor,  duly  made  and  entered  its  order  as  follows:  *That 
the  necessity  for  collecting  the  full  amount  of  the  statutory 
stockholders'  liability  fully  appearing,  Stephen  H.  Lynch,  as 
receiver  in  the  above-entitled  cause,  is  hereby  authorized  and 
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directed  to  notify  the  stockholders  of  the  Merchants'  Bank 
that  the  full  amount  of  their  statutory  stockholders'  liability 
is  now  due  and  payable  to  him  as  such  receiver,  and  that, 
unless  same  is  paid  within  ten  days  after  notice,  suit  will  be 
instituted  by  said  receiver  to  enforce  collection  of  the  same, 
and  said  receiver  is  further  authorized  and  directed  to  insti- 
tute and  prosecute  such  suits  pursuant  to  the  terms  of  said 
notice  as  may  be  necessary  and  appropriate,  whether  in  the 
state  of  Utah  or  elsewhere,  and  to  incur  such  expense  and  em- 
ploy such  counsel  as  may  be  necessary  and  expedient. '  That 
the  plaintiff  brings  and  prosecutes  this  action  pursuant  to  the 
said  order  and  authorization  and  in  the  discharge  of  his  duties 
as  receiver,  as  provided  in  chapter  25,  Session  Laws  of  Utah 
1911."  That  the  plaintiff  had  duly  notified  the  defendant 
that  the  full  amount  of  his  additional  liability  was  due  and 
payable,  etc.  That  the  defendant  had  failed  to  pay,  and  that 
the  whole  amount  of  his  additional  liability,  to  wit,  the  sum 
of  $500,  is  due,  for  which  amount  he  prayed  judgment. 

To  this  complaint  the  defendant  demurred :  (1)  That  the 
facts  stated  do  not  constitute  a  cause  of  action  against  the 
defendant;  (2)  that  the  complaint  is  uncertain  and  ambigu- 
ous (stating  various  particulars  wherein  it  is  so) ;  (3)  that 
the  plaintiff  has  not  legal  capacity  to  sue,  for  the  reason, 
among  others,  that  the  right  of  action  is  in  the  creditors  of  the 
bank  and  not  in  plaintiff  as  receiver;  (4)  that  there  is  a  de- 
fect of  parties,  in  that  the  other  stockholders  are  necessary 
parties  to  the  action  and  are  not  made  so;  and  (5)  that  the 
act  authorizing  the  receiver  to  maintain  an  action  to  enforce 
the  stockholders'  additional  liability  is  unconstitutional  and 
therefore  void  for  the  reasons  stated  in  the  demurrer,  and 
which  will  hereinafter  more  specifically  be  referred  to 

The  district  court  sustained  the  special  demurrer,  upon  the 
sole  ground,  however,  that  the  act  authorizing  the  receiver  to 
sue  the  stockholders  and  recover  from  them  the  additional  lia- 
bility is  void  because  the  stockholders  are  liable  to  the  cred- 
itors of  the  bank  only  for  the  additional  liability  imposed  by 
the  Constitution. 

The  plaintiff  elected  to  stand  upon  his  complaint,  and  the 


Digitized  by 


Google 


134  SUPREME  COURT  OP  UTAH  [Oct. 

Lynch  v.  Jaoobsen,  55  Utah  129. 

district  court  entered  judgment  dismissing  the  action,  from 
which  order  plaintiff  appeals,  assigning  the  ruling  of  the 
court  before  referred  to  as  erroneous  upon  various  grounds. 

We  remark  that,  in  view  that  the  sufficiency  of  the  com- 
plaint is  attacked  generally,  and  as  counsel  for  both  parties 
have  requested  it,  we  shall  dispose  of  all  the  legal  questions 
that  are  necessarily  raised  by  the  demurrer.  We  deem  it  more 
convenient,  however,  to  consider  the  constitutional  ground  of 
the  demurrer  first. 

Our  Constitution,  art.  12,  section  18,  provides: 
''Tlie  stockholders  in  every  corporation,  and  joint-stock  asso- 
ciation for  banking  purposes,  in  addition  to  the  amount  of  capital 
stock  subscribed  and  fully  paid  by  them  shall  be  individually 
responsible  for  an  additional  amount  equal  to  the  amount  of  their 
stock  in  such  corporation  for  all  its  debts  and  liabilities  of  every 
kind." 

The  foregoing  constitutional  provision  was  incorporated  in- 
to the  Revised  Statutes  of  1898,  as  section  382  of  that  revision, 
in  the  exact  language  as  it  was  adopted  in  the  Constitution  ex- 
cept that  in  the  last  line  the  word  '*its"  is  omitted  from  the 
statute.  Section  382  was  subsequently  carried  forward  into 
Compiled  Laws  Utah  1907,  in  the  precise  language  as  it  is 
copied  into  the  Revised  Statutes  of  1898.  In  the  Revised 
Statutes  of  1898,  in  section  390,  it  was  also  provided : 

''The  secretary  of  state,  upon  becoming  satisfied  that  any  bank 
has  become  insolvent,  or  that  its  capital  has  become  and  Is  per^ 
mitted  to  remain  impaired,  or  that  it  has  violated  any  provision 
of  law,  may,  through  the  attorney  general,  apply  to  the  district 
court,  or  a  Judge  thereof,  for  the  appointment  of  a  receiver  to 
take  charge  of  and  wind  up  the  business  of  such  bank." 

That  section  was^also  carried  forward  into  Compiled  Laws 
Utah  1907. 

It  will  be  observed  that  nothing  was  said,  either  in  the  sec- 
tion as  found  in  the  Revised  Statutes  of  1898  or  in  Compiled 
Laws  Utah,  1907,  respecting  the  receiver's  right  to  enforce 
the  stockholders'  additional  liability. 

The  law  remained  in  that  condition  until  March,  1911,  at 
which  time  the  Legislature  passed  chapter  25,  Laws  Utah 
1911,  in  which  section  382  aforesaid  is  again  copied  in  the 
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language  of  the  Constitution,  with  the  exception  of  the  word 
"its''  as  before  stated.  That  act  (section  34)  also  provides 
for  the  appointment  of  a  receiver  in  case  a  bank  becomes  in- 
solvent or  in  case  its  capital  is  so  impaired  that  it  cannot  com- 
ply with  the  conditions  imposed  by  the  act.  Section  34  afore- 
said, among  other  things,  provides : 

'"The  receiver,  if  any  be  appointed,  shaU,  under  the  direction  of 
the  court,  take  possession  of  the  books,  records  and  assets  of  every 
description  of  such  bank,  collect  all  debts,  dues  and  claims  be- 
longing to  it,  sell  or  compound  all  bad  or  doubtful  assets,  and 
sell  all  the  real  and  personal  property  of  such  bank,  on  such 
terms  as  the  court  shall  direct,  and  may,  if  necessary  to  pay  the 
debts  of  such  hank,  enforce  all  individual  liahilities  of  the  stock- 
holders, and  shall  make  a  report  to  the  bank  commissioner  of  all 
his  acts  and  proceedings.^     (Italics  ours.) 

The  italicized  portion  is  in  the  language  of  the  federal  act 
authorizing  the  Comptroller  of  the  Currency  to  proceed  to 
recover  the  stockholders'  additional  liability.  The  same  lan- 
guage is  also  used  in  many  of  the  laws  of  the  different  states 
to  which  reference  is  made  in  the  cases  hereinafter  cited. 

We  remark  that  neither  in  the  constitutional  provision  nor 
in  anything  that  is  said  in  the  Revised  Statutes  of  Utah  of 
1898,  nor  in  Compiled  Laws  Utah  1907,  nor  in  the  act  of  1911, 
is  there  any  intimation  whatever  with  respect  to  what  the 
nature  of  the  proceedings  shall  be.  Indeed,  until  chapter  25, 
supra,  was  passed  in  1911  nothing  had  been  said  in  either  the 
Constitution  or  the  statutes  as  to  who  should  enforce  the 
stockholders'  additional  liability.  In  chapter  25  it  Is,  how- 
ever, expressly  provided  that  the  receiver  may  do  so 

Before  proceeding  to  a  consideration  of  the  various  conten- 
tions urged  on  behalf  of  the  defendant,  we  here  insert  certain 
propositions  which,  in  our  judgment,  are  supported  by  the 
great  weight  of  the  more  recent  decisions  emanating  from  both 
state  and  federal  courts.  Those  propositions  may,  for  con- 
venience, be  stated  thus : 

(a)     A  provision  like  the  one  in  our  Constitution  is  self- 
executing.     Willis  V.  Mabon,  48  Minn.  140,  50  N.  W. 
1110,  16  L.  R.  A.  281,  31  Am.  St.  Rep.  626  and  cases  1 

there  cited;  Fletcher  Ency.  Corps,  section  4143.     To 
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the  same  effect  are  many  of  the  decisions  hereinafter  cited  on 
other  propositions. 

(b)  Where  the  Constitution  or  statute  merely  imposes  or 
fixes  the  liability  without  providing  how  it  shall  be  en- 
forced, the  bank's  creditors  may  enforce  it  in  an  or-  2 
dinary  action  either  at  law  or  in  equity,  and  under 

such  circumstances  it  seems  that  actions  in  equity  have  the 
preference. 

(c)  In  case  the  Constitution  or  the  statute  fixing  the  lia- 
bility fails  to  determine  by  whom  the  liability  may  be 
enforced  for  Jhe  benefit  of  the  creditors,  the  Legisla-  8 
ture  may  at  any  time  determine  who  may  sue  the  stock- 
holders and  what  the  nature  of  the  proceedings  shall  be. 
Gardiner  v.  Bank  of  Napa,  160  Cal.  577, 117  Pac.  667 ;  Wilson 
V.  Book,  13  Wash.  676-679,  43  Pac.  939;  Milroy  v.  Spurr 
Mountain  Min.  Co.,  43  Mich.  231-238,  5  N.  W.  287 ;  Howarth 
V.  Lombard,  175  Mass.  576,  56  N.  E.  888,  49  L.  R.  A.  301; 
Selig  V.  Hamilton,  234  U.  S.  652,  34  Sup.  Ct.  926,  58  L.  Ed. 
1518,  Ann.  Cas.  1917A,  104;  Miners'  Bank  v.  Snyder,  100 
Md.  57,  59  Atl.  707,  68  L.  R.  A.  312, 108  Am.  St.  Rep.  390. 

(d)  Under  a  constitutional  provision  like  ours,  when  au- 
thorized by  statute  as  in  section  34,  chapter  25,  Laws 
Utah  1911,  the  receiver  who  is  appointed  to  take  charge  4 
of  an  insolvent  bank^s  assets  and  wind  up  its  affairs  is 

the  proper  person  to  bring  actions  to  enforce  the  stockholders' 
additional  liability.  In  many  cases  it  is  held  that  the  bank 
examiner  or1)ank  commissioner,  or  other  oflBcer  discharging 
similar  duties,  may  bring  an  action  if  authorized  by  statute. 
Hanson  v.  Soderberg  (Wash.)  177  Pac.  827 ;  Davis  v.  Johnson 
(N.  D.)  170  N.  W.  520;  Collier  v.  Smith  (Tex.  Civ.  App.)  169 
S.  W.  1108;  Lamar  v.  Taylor,  141  Ga.  227,  80  S.  E.  1085; 
Harris  v.  Taylor,  148  Ga.  663,  98  S.  E.  86 ;  Elson  v.  Wright, 
134  Iowa,  634,  112  N.  W.  105. 

(e)  Unless  the  statute  (as  is  the  case  in  Iowa)  provides  a 
different  rule,  the  order  or  judgment  of  the  court  de- 
claring the  bank  insolvent  and  adjudging  that  it  is  5 
necessary  to  enforce  the  stockholders'  additional  lia- 
bility to  pay  the  bank's  debts,  in  the  absence  of  fraud  or  col- 
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liusion,  is  conclusive  upon  the  stockholders,  and  they  may  not 
assail  the  same  except  in  a  direct  proceeding.  Howarth  v. 
Lombard,  175  Mass.  570,  56  N.  E.  888,  49  L.  R.  A.  301 ;  Con- 
verse  v.  Ayer,  197  Mass.  443,  84  N.  E.  98 ;  Straw  &  Ellsworth 
Co.  V.  Kilboume,  etc,  Co,,  80  Minn.  125,  83  N.  W.  36 ;  London 
etc,  Co.  V.  St.  Paul  P.  I.  Co,,  84  Minn.  144,  86  N.  W.  872; 
Bemheimer  v.  Converse,  206  U.  S.  516,  27  Sup.  Ct.  755,  51  L. 
Ed.  1163 ;  Sanger  v.  Upton,  91  U.  S.  56,  23  L.  Ed.  220 ;  Hawk- 
ins V.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  33  L.  Ed.  184; 
Austin  V.  Campbell  (Tex.  Civ.  App.)  210  S.  W.  277;  Sti-ing- 
fellow  V.  Patterson  (Tex.  Civ.  App.)  192  S.  W.  555. 

(f)  The  method  of  procedure  to  enforce  the  liability  may 
be  changed  by  the  Legislature  if  such  change  does  not 
enlarge  or  affect  the  liability  of  the  stockholder  in  case  6 
the  Constitution,  as  before  stated,  does  not  provide  a 
method  of  procedure.  Western  Nat.  Bank  v.  Lawrence,  117 
Mich.  669,  76  N.  W.  105;  Miners'  Bank  v.  Snyder,  100  Md. 
57,  59  Atl.  707,  68  L.  R.  A.  312,  108  Am.  St.  Rep.  390;  Bem- 
heimer V.  Converse,  206  U.  S.  516,  27  Sup.  Ct.  755,  51  L.  Ed. 
1163;  Henley  v.  Myers,  215  U.  S.  373,  30  Sup.  Ct.  148,  54  L. 
Ed.  240. 

(g)  Under  constitutional  and  statutory  provisions  like 
ours  it  is  not  essential  that  all  of  the  bank's  assets  be 

first  exhausted  before  proceeding  to  enforce  the  stock-  7 

holders'  additional  liability,  where  it  is  made  apparent 
that  the  bank  is  insolvent. 

We  remark  that  in  referring  to  the  foregoing  cases  we  do 
not  wish  to  be  understood  as  having  exhausted  the  number 
that  might  be  cited  in  support  of  any  one  of  the  propositions. 
In  that  connection  we  also  desire  to  state  that  there  are  also 
decisions  to  the  contrary  upon  nearly  all  of  the  foregoing 
propositions.  In  our  judgment,  however,  the  foregoing  prop- 
ositions are  sustained  by  the  great  weight  of  modern  au- 
thority. 

Recurring,  now,  to  our  constitutional  provision  by  which 
the  stockholders'  additional  liability  is  imposed.  It  will  be 
observed  that  the  liability  is  couched  in  the  most  general 
terms.    The  liability  that  the  Constitution  imposes  is  a  gen- 
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eral  one,  namely,  that  the  stockholders  **  shall  be  individually 
responsible  for  an  additional  amount  equal  to  the  amount  of 
their  stock  in  such  corporation  for  all  its  debts  and  liabilities 
of  every  kind."  (Italics  ours.)  It  is  too  well  settled  to  admit 
of  controversy,  although  not  always  kept  in  mind  by  either 
courts  or  counsel,  that  where  certain  rights  are  granted  or 
certain  liabilities  are  imposed  by  state  Constitutions,  all  that 
is  intended  thereby,  unless  otherwise  expressed  in  the  instru- 
ment itself,  is  that  the  Legislature  is  bound  by  the  constitu- 
tional provision  as  written.  In  other  words,  such  Constitu- 
tions are  merely  limitations  upon  the  powers  of  the  state  Leg- 
islatures. If,  therefore,  the  Constitution  is  silent  respecting 
the  remedy  by  which  or  through  whom  the  right  that  is 
granted  or  the  liability  that  is  imposed  shall  be  enforced,  tho 
Legislature  possesses  full  power  to  provide  such  a  remedy, 
provided  it  is  adequate,  to  effectuate  the  purpose  of  the  con- 
stitutional provision.  In  imposing  the  stockholders'  addi- 
tional liability  the  framers  of  our  Constitution  did  not  in  the 
slightest  degree  limit  the  right  of  the  Legislature  to  provide  a 
remedy  for  its  enforcement.  That  matter,  like  other  rem- 
edies, was  left  entirely  to  the  judgment  of  the  Legislature. 
True,  as  before  pointed  out,  the  constitutional  provision  was 
self-execilting,  and,  in  view  of  that  fact,  the  principle  that  is 
invoked  by  the  courts  is  that  in  case  a  right  is  created  and 
there  is  no  special  ipethod  provided  for  its  enforcement 
the  courts  will  enforce  such  right  in  accordance  with  8 

some  known  remedy  which  can  be  made  applicable.  In 
the  absence  of  any  special  remedy,  therefore,  the  courts  of 
this  state  would  enforce  the  constitutional  liability  in  accord- 
ance with  some  known  remedy.  That  is  precisely  what  thi* 
court  held  in  the  cases  of  Steinke  v.  Loofbourow,  17  Utah,  252, 
54  Pac.  120,  and  McLaughlin  v.  Kimball,  20  Utah,  254,  58 
Pac.  685,  77  Am.  St.  Rc^p.  908.  As  the  law  stood  when  those 
cases  were  decided  no  special  remedy  had  been  provided,  and 
hence  it  was  held  that  the  right  to  enforce  the  stockholders' 
additional  liability  was  not  vested  in  the  general  receiver  of 
the  defunct  bank,  but  was  vested  in  the  bank's  creditors,  and 
that  the  remedy  must  be  sought  in  a  court  of  equity.    In  the 
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case  of  McLaughlin  v.  Kimball,  however,  the  court  was  care-' 
ful  to  point  out  that  the  decision  was  based  solely  upon  the 
fact  that  the  Legislature  had  not  provided  a  special  remedy, 
and  that  to  do  so  was  within  its  power.  Referring  to  that 
question  the  court  said: 

"Admitting  that  it  would  be  a  convenient  and  desirable  remedy 
for  the  receiver  of  a  corporation  to  collect  for  the  creditors  their 
dues  from  the  stockholders,  the  relief  is  to  be  sought  at  the  hands 
of  the  Legislature  and  not  the  court" 

The  Utah  cases,  therefore,  do  not  support  the  contention  of 
defendant's  counsel  that  the  right  to  sue  the  stock- 
holders to  recover  the  additional  liability  is  exclusively  9 
vested  in  the  creditors  of  the  bank.  Upon  the  contrary, 
the  cases  clearly  recognize  the  doctrine  statfed  in  proposition 
(f),  above  set  forth,  and  are  in  harmony  with  the  cases  cited 
in  support  of  that  proposition. 

Counsel  have,  however,  cited  and  specially  rely  upon  the 
case  of  Golden  v.  Cervenka,  278  111.  409,  116  N.  E.  273,  in 
which  the  Supreme  Court  of  Illinois  held  that  the  right  to 
sue  is  exclusively  vested  in  the  bank's  creditors.  That  de- 
cision, however,  is  based  upon  former  decisions  of  the  same 
court,  and  seems  to  be  based  upon  the  wording  of  Illinois 
Constitution,  art.  11,  section  6,  which  provides  that  the  stock- 
holders **  shall  be  individually  responsible  and  liable  to  its 
creditors";  that  is,  the  bank's  creditors.  It  is  there  held  that 
the  right  to  enforce  the  liability  is  a  personal  right  vested  in 
the  creditors  by  the  express  terms  of  the  Constitution.  As 
already  pointed  out,  however,  our  Constitution  merely  pro- 
vides that  the  stockholders  shall  be  liable  for  the  **  debts  and 
liabilities"  of  the  bank.  That  does  not  mean  or  imply  that 
a  stockholder  may  be  sued  to  enforce  that  liability  by  any 
creditor  at  any  time  the  bank  fails  or  refuses  to  pay  the  cred- 
itor's demand. 

While  the  right  to  sue  is  held  to  be  in  the  bank's  creditors 
in  California,  it  was  so  held  by  virtue  of  a  special  statute, 
which  provides  that — 

"Any  creditor  of  the  corporation  may  institute  joint  or  several 
actions  against  any  of  its  stockholders,  for  the  proportion  of  his 
claim  payable  by  each."    Cal.  Civ.  Code,  section  322. 
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The  California  Constitution  imposes  a  liability  quite  sim- 
ilar to  ours,  and  section  322  was  passed  as  a  means  of  enforc- 
ing that  liability.  No  one,  so  far  as  we  know,  has  ever  ques- 
tioned the  right  of  the  California  Legislature  to  pass  that 
section.  In  view,  therefore,  that  our  Constitution  is  silent  re- 
specting the  enforcement  of  the  liability,  we  can  see  no  legal 
objection  whatever  to  the  right  of  the  Legislature  to  pass  an 
act  for  the  speedy  and  economical  enforcement  of  the  liability 
for  the  benefit  of  all  the  bank's  creditors. 

It  is,  however,  asserted  that  the  funds  derived  from  the 
stockholders'  additional  liability  are  no  part  of  the  assets  of 
the  bank  and  hence  the  general  receiver  of  the  bank  is  not  au- 
thorized to  receive  or  to  administer  them.  It  is  cheerfully 
conceded  that  the  stockholders'  additional  liability  is  not  an 
asset*  of  the  defunct  bank  in  the  sense  that  that  term  is  gen- 
erally used  and  applied.  The  liability  is,  however,  imposed 
as  an  additional  security  for  the  payment  of  the  bank's  debts 
and  liabilities.  The  funds  derived  from  the  stockholders'  ad- 
ditional liability  must,  therefore,  be  applied  to  the  payment 
of  the  bank's  debts.'  That,  however,  may  also  be  said  with 
regard  to  the  general  assets  of  the  bank.  A  perusal  of  that 
portion  of  Election  34  of  chapter  25  which  we  have  quoted 
makes  it  quite  clear  to  our  minds  that  the  receiver  is  not  em- 
powered to  proceed  to  enforce  the  stockholders'  additional  lia- 
bility merely  by  virtue  of  his  office  as  receiver,  but  that  he  is 
specially  authorized  to  do  that  if  it  is  necessary  to  doiso  to  pay 
the  bank's  debts  and  liabilities.  If  the  general  assets  of  the 
bank  are  sufficient  to  pay  those  debts,  no  authority  is  con- 
ferred on  any  one  to  enforce  the  additional  liability,  and  none 
is  necessary.  It  manifestly  was  the  intention  of  the  Legis- 
lature that  the  person  who  is  appointed  the  general  receiver  of 
the  bank,  in  case  the  general  assets  are  insufficient  to  pay  its 
debts,  is  by  virtue  of  the  act  specially  authorized  to  proceed  to 
enforce  the  stockhdlders'  additional  liability  for  the  purpose 
of  paying  the  debts  of  the  bank.  He  thus  becomes  the  special 
agent  or  trustee  for  that  purpose  precisely  as  by  virtue  of 
his  receivership  he  becomes  the  arm  of  the  court  to  collect  and 
to  administer  the  bank's  general  assets  under  its  orders  and 
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direction,  the  only  difference  in  that  regard  being  that,  while 
the  receiver  may  by  the  court  be  permitted  to  use  the  general 
assets  of  the  bank  to  pay  the  expenses  of  administering  the 
affairs  of  the  bank  generally  and  to  defray  the  costs  of  litiga- 
tion incident  to  such  administration,  the  funds  derived  from 
the  additional  liability,  as  expressed  in  the  Constitution,  must 
be  applied  in  payment  of  the  bank's  "debts  and  liabilities/' 
This  fund  may  therefore  not  be  squandered  in  litigation,  and 
cannot  be  used  for  the  purpose  of  defraying  the  general  ex- 
penses of  administering  the  affairs  of  the  defunct  bank,  but 
may  be  used  to  defray  such  costs  and  expenses  only  as  are 
necessarily  incurred  in  the  enforcement  of  the  stockholders' 
additional  liability.  In  collecting  from  the  stockholder  his 
proportion  of  what  may  be  necessary  to  pay  the  bank's  debts, 
not  exceeding  the  amount  fixed  in  the  Constitution,  the  rights 
of  the  stockholder  are  certainly  not  only  not  invaded,  but  are 
strictly  upheld.  Again,  requiring  the  stockholders  to  pay 
the  full  amount  of  their  liability  as  fixed  by  the  Constitution 
and  to  pay  the  same  to  the  special  agent  or  trustee  aforesaid 
to  the  full  extent  contemplated  by  the  Constitution  and  for 
the  benefit  of  the  creditors  in  no  way  invades  or  affects  their 
rights. 

The  contention  made  by  counsel  that  the  right  of  enforce- 
ment of  the  stockholders'  additional  liability  is  exclusively 
vested  in  the  bank's  creditors  would  necessarily  lead  to  this: 
That  each  creditor  may  exercise  his  choice  regarding  the 
stockholder  he  will  sue.  The  creditor  could  thus  compromise 
with  a  particular  stockholder,  or  particular  stockholders,  for 
a  consideration  entirely  outside  of  the  constitutional  liability, 
and  thus  one  favored  stockholder  might  be  required  to  pay 
only  a  small  percentage  of  his  total  liability  to  pay  the  bank's 
debts  while  other  stockholders  might  be  required  to  pay  one 
hundred  per  cent,  of  their  liability.  Counsel,  however,  sug- 
gest that  every  creditor  has  the  legal  right  to  either  sue  or  not 
sue  as  he  may  see  fit ;  that  he  has  the  legal  right  to  claim  all  or 
only  a  part  of  the  debt  owing  to  him  by  the  bank,  and  that 
he  may  dispose  of  his  claim  as  he  may  choose.  No  one  dis- 
putes these  propositions,  and  no  one  can  successfully  contend 
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that  the  rights  referred  to  are  invaded  by  the  enforcement  of 
the  liability  as  herein  suggested.  No  doubt  any  creditor  of 
the  bank  may  demand  all  or  only  a  part  of  his  claim.  This, 
however,  is  precisely  what  he  may  do  under  the  law  as  it 
now  stands  and  as  we  have  herein  construed  it.  lATill  it  be 
contended  that  any  creditor  may  sue  any  stockholder  without 
first  establishing  whatever  claim  such  creditor  may  have  or 
prefer  as  constituting  a  valid  indebtedness  against  the  bank! 
If  that  be  once  conceded,  does  it  not  inevitably  follow  that  the 
bank  is  deprived  of  its  right  to  interpose  any  legal  defense  it 
may  have  against  the  claim  preferred  by  the  creditor,  and 
that  the  stockholder,  who  knows  nothing  concerning  the  trans- 
actions between  the  bank  and  the  claimant,  must  at  his  peril 
defend  for  the  bank  ?  Surely  no  such  incongruity  could  have 
been  contemplated  by  the  framers  of  the  Constitution. 

We  think  it  is  manifest  that  under  our  Constitution  the 
bank's  creditors  must  establish  their  claims  against  the  bank 
in  the  proceeding  pointed  out  by  the  law,  and  that  the  bank 
must  be  given  an  opportunity  to  interpose  any  defense  it  may 
have,  and  that  it  is  only  after  the  bank's  debts  have  thus  been 
established  that  the  stockholders'  additional  liability  may  be 
enforced.  If  each  creditor  may  sue  at  any  time  in  any  court 
any  stockholder  he  may  elect  of  whom  the  court  may  obtain 
jurisdiction  the  ultimate  result  must  be  anything  but  logical, 
economical,  or  speedy.  We  think  the  state  has  an  interest  in 
these  matters,  and  that  by  virtue  of  that  interest,  when  not 
limited  by  the  Constitution,  it  may  provide  a  special  remedy 
to  enforce  the  stockholders'  additional  liability  if  that  be 
found  necessary  to  pay  the  bank's  debts. 

We  are  also  of  the  opinion  that  the  remedy  provided  in 
section  34  of  chapter  25,  supra,  is  adequate,  economical,  and 
speedy,  and  in  no  way  contravenes  anything  that  is  said  or 
implied  in  our  Constitution.  In  case  no  remedy  is  provided 
by  the  Constitution  and  that  instrument  merely  creates  a  gen- 
eral liability,  the  great  weight  of  authority  is  to  the  effect  that 
the  Legislature  may  not  only  provide  a  remedy,  but  may 
change  the  remedy  from  time  to  time.  Such  is  the  effect  of 
the  conclusion  of  the  Supreme  Court  of  the  United  States.    In 
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the  case  of  Bemheimer  v.  Converse,  206  U.  S.  516,  27  Sup.  Ct. 
755,  51  L.  Ed.  1163,  Mr.  Justice  DAY,  in  speaking  for  the 
court,  in  the  course  of  the  opinion,  says : 

"It  may  be  regarded  as  settled  that  upon  acquiring  stock  the 
stockholder  Incurred  an  obligation  arising  from  the  constitutional 
provision,  contractual  In  Its  nature,  and,  as  such,  capable  of  being 
enforced  in  the  courts,  not  only  of  that  state,  but  of  another  state 
and  of  the  United  States,  Whitman,  etc.,  v.  Bank,  17G  U.  S.  659  (20 
Sap.  Ct  477,  44  L.  Bd.  587),  although  the  obligation  is  not  entirely 
contractual  and  springs  primarily  from  the  law  creating  the  obli- 
gation. Christopher  v.  NorveU,  201  U.  S.  216  (26  Sup.  a.  502,  60 
U  Ed.  732,  5  Ann.  Gas.  740.) 

"Is  there  ansrthing  in  the  obligation  of  this  contract  which  is 
impaired  by  subsequent  legislation  as  to  the  remedy  enacting  new 
means  of  making  the  liability  more  effectual?  The  obligation  of 
this  contract  binds  the  stockholder  to  pay  to  the  creditors  of  the 
corporation  an  amount  sufficient  to  pay  the  debts  of  the  corpora- 
tion which  its  assets  will  not  pay,  up  to  an  amount  equal  to  the 
stock  held  by  each  shareholder.  That  is  his  contract,  and  the 
duty  which  the  statute  Imposes,  and  that  is  his  obligation.  Any 
statute  which  took  away  the  benefit  of  such  contract  or  obligation 
would  be  void  as  to  the  creditor,  and  any  attempt  to  Increase  the 
obligation  beyond  that  Incurred  by  the  stockholder  would  fall 
within  the  prohibition  of  the  Constitution.  But  there  was  nothing 
in  the  laws  of  Minnesota  undertaking  to  make  effectual  the  con- 
stitutional provision  to  which  we  have  referred,  preventing  the 
Legislature  from  giving  additional  remedies  to  make  the  obli- 
gation of  the  stockholder  effectual,  so  long  as  his  original  under- 
taking was  not  enlarged.  There  Is  a  broad  distinction  between 
laws  impairing  the  obligation  of  contracts  and  those  which  simply 
undertake  to  give  a  more  efficient  remedy  to  enforce  a  contract 
already  made. 

"This  principle  was  stated  by  Mr.  Chief  Justice  Marshall  in 
8turge$  v.  Crowninshield,  4  Wheat.  122  (4  U  Bd.  629),  as  follows: 

"  'The  distinction  between  the  obligation  of  a  contract  and  a 
remedy  given  by  the  Legislature  to  enforce  that  obligation  exists 
in  the  nature  of  things,  and,  without  Impairing  the  obligation  of 
the  contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  may  direct' " 

There  are  numerous  other  cases,  emanating  from  both  state 
and  federal  courts,  announcing  the  same  doctrine,  many  of 
which  are  cited  in  support  of  some  of  the  several  propositions 
we  have  hereinbefore  stated. 

It    is,    however,    further    contended    that   section    34    of 
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chapter  25  merely  authorizes  the  receiver  to  collect  the  bank's 
general  assets.  If  the  contention  were  not  urged  by  counsel 
of  whose  ability  we  entertain  the  highest  regard,  we  should 
hardly  deem  it  of  suflScient  importance  to  merit  special  refer- 
ence thereto.  A  mere  cursory  reading  of  section  34,  supra, 
clearly  shows  that  the  Legislature  intended  to  and  did  refer 
to  both  the  general  assets  and  to  the  stockholders'  additional 
liability  imposed  by  the  Constitution,  and  that  the  au- 
thority to  enforce  the  latter  was  conferred  only  in  case  10 
it  was  necessary  to  pay  all  of  the  bank's  debts.  If  the 
general  assets  are  suflScient  for  that  purpose,  no  authority  is 
vested  in  any  one  to  enforce  the  additional  liability.  The  sec- 
tion, therefore,  cannot  be  construed  as  counsel  contend. 
"While  it  is  true  that  counsel's  contention  prevailed  in  the  case 
of  WiUiams  v.  Carver,  171  Cal.  658, 154  Pac.  472,  it  is  equally 
true  that  such  a  construction  was  forced  upon  the  Supreme 
Court  of  California  in  view  of  an  existing  statute.  That 
court,  therefore,  was  compelled  to  apply  the  familiar  doctrine 
that  where  conflicting  provisions  exist  the  eflTect  of  the  lan- 
guage must  at  times  be  restricted  or  enlarged  in  order  to  har- 
monize and  give  eflfect  to  all  of  the  conflicting  provisions  if 
such  a  course  is  permissible.  That  is  precisely  what  the  Su- 
preme Cdurt  of  California  did  in  deciding  the  case  of  Wil- 
liams V.  Carver,  supra.  Such  a  dilemma  is  not  presented  to 
us  here.  We  are  required,  however,  to  give  force  and  cflFect 
to  all  that  is  said  in  section  34  of  chapter  25,  and  if  we  do  that 
no  other  construction  is  permissible  than  the  one  we  have 
given  it. 

It  is  also  contended  that  section  34  of  chapter  25  is  invalid 
for  the  reason  that  the  subject-matter  thereof  is  not  ex- 
pressed in  the  title  of  the  act,  and  that  it  is  not  clearly  11, 12 
expressed  therein  as  provided  by  our  Constitution. 
This  court  is  now  irrevocably  committed  to  the  doctrine  that 
a  legislative  act  may  not  be  stricken  down  upon  the  alleged 
ground  that  it  is  unconstitutional,  unless  it  is  clearly  and 
palpably  so.  Marioneaux  v.  Cutler,  32  Utah,  475,  91  Pfec.  355, 
where  the  cases  are  collated  and  reviewed.  To  the  same  eflfect 
are  Edler  v.  Edwards,  34  Utah,  13,  95  Pac.  367 ;  State  v.  Cand- 
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land,  36  Utah,  406, 104  Pac.  255,  24  L.  E.  A.  (N.  S.)  1260, 140 
Am.  St.  Rep.  834,  and  Salt  Lake  City  Y.  Wilson,  46  Utah,  60, 
148  Pac.  1104.  It  would  largely  be  a  work  of  supererogation 
to  enter  again  upon  a  discussion  of  the  question  just  stated 
and  decided  in  those  cases.  It  is  true  that  the  Supreme  Court 
of  California,  in  Williams  v.  Carver,  supra,  held  that  the  title 
to  the  California  banking  act  was  insufficient,  but  the  holding 
in  that  case  was  based  upon  a  title  which  was  very  much  re- 
stricted. The  title  there  in  question  reads:  ''An  Act  to  De- 
fine and  Regulate  the  Business  of  Banking."  Session  Laws, 
Cal.  1909,  p.  87.  The  court  seemingly  gave  little  or  no  force 
to  the  word  *' regulate.'*  Be  that  as  it  may,  however,  the  title 
to  chapter  25  is  much  more  comprehensive  than  was  the  title 
to  the  CaBfomia  act.  Instead  of  comprising  only  ten  words, 
as  was  the  case  in  the  California  act,  the  title  to  chapter  25 
-contains  more  than  one  hundred  and  fifty  words.  While  the 
number  of  words  is  not  necessarily  controlling,  yet  the  words 
must  all  be  given  their  ordinary  meaning,  and  if  that  be  done 
the  title  to  chapter  25  is  sufficient  to  indicate  the  subject-mat- 
ter of  the  whole  act. 

Nor  does  section  34  constitute  a  separate  and  distinct  sub- 
ject within  the  constitutional  provision.  It  is  also  well 
settled,  as  pointed  out  in  Marioneaux  v.  Cutler,  supra,  18 
that  a  title  may  be  so  restricted  as  to  prevent  matters 
which  under  a  more  comprehensive  title  might  well  be  in- 
cluded in  the  act  from  being  included  therein  because  of  the 
restricted  character  of  the  title. 

In  any  event,  however,  the  title  to  chapter  25  is  not  so 
clearly  del^ective  as  to  authorize  us  to  declare  the  act  invalid 
for  the  reason  stated. 

It  is  also  vigorously  urged  that  the  complaint  is  insufficient 
because  it  contains  no  allegation  that  it  is  necessary  to  enforce 
the  stockholders'  additional  liability.  The  allegation  of  the 
complaint  in  that  regard  is  that  the  bank  is  ''hopelessly  in- 
solvent, and  its  assets  were  and  are  insufficient  to  pay  its  debti 
and  liabilities,  and  in  order  to  pay  the  same  it  is  necessary  to 
collect  the  full  and  entire  amount  of  the  statutory  stockhold- 
ers' liability,"  etc.  That  allegation  is  supplemented  by  a 
Vol  55—10 


Digitized  by 


Google 


146  SUPREME  COURT  OP  UTAH  [Oct. 

Lynch  v.  Jacobsen,  55  Utah  129. 

statement  that  the  district  court,  in  a  certain  proceeding  and 
upon  due  notice  and  evidence,  had  found  and  had  entered  an 
order  or  judgment  that  it  was  necessary  to  collect  the  full 
amount  of  the  stockholders'  additional  liability  in  order  to 
pay  the  debts  of  tlje  bank.  These  allegations,  it  seems  to  us, 
are  quite  suflScient  to  meet  counsel's  objections.  They,  how- 
ever, insist  that  the  order  or  judgment  is  without  force  or 
eflfect  because  the  court  was  not  authorized  to  make  such  an 
order  or  to  enter  such  a  judgment.  That  contention,  to  say 
the  least,  is  somewhat  remarkable.  How  is  the  question 
whether  the  general  assets  of  the  bank  are  sufficient  or  in- 
sufficient to  pay  its  debts  to  be  determined  except  in  a  judicial 
proceeding!  How  can  any  one  know  ^he  amount  of  the 
bank's  debts  or  who  are  its  creditors  unless  those  questions  are 
judicially  determined  f  In  every  case  where  it  becomes  neces- 
sary to  wind  up  a  bank's  affairs  upon  the  ground  of  insol- 
vency the  amount  of  its  liabilities,  as  well  as  the  extent  of  its 
assets  and  who  are  its  creditors,  must  be  determined  by* 
a  court'  having  jurisdiction  of  the  proceedings.  In  14 
view  of  the  allegations  in  the  complaint  that  the  dis- 
trict court,  upon  a  hearing  ''regularly  noticed  and  had  and 
evidence  duly  presented,"  found  that  the  full  amount  of  the 
statutory  liability  was  necessary  to  pay  the  bank's  debts,  we 
must  assume  that  that  is  precisely  what  was  done  in  this  ease. 
That  order  or  judgment  as  we  shall  see,  is  binding  upon  the 
stockholders,  and  of  necessity  must  be  so  upon  all  creditors 
who  presented  their  claims.  That  such  is  the  law  there  is* 
little  if  any  room  for  doubt. 

In  the  case  of  Howarth  v.  Lombard,  supra,  in  referring  to 
the  eflfect  to  be  given  to  the  order  or  judgment  in  which  the 
necessity  of  enforcing  the  stockholders'  additional  liability  is 
determined,  it  is  said : 

"The  ascertainment  is  Uke  a  common  case  of  a  judgment  against 
a  corporation  which  is  binding  on  stockholders.  The  members  of 
such  corporations,  as  well  as  the  corporations  themselres,  are 
within  the  Jurisdiction  of  the  local  court  so  far  as  is  necessary 
for  the  determination  of  the  rights  and  liabilities  of  the  cor- 
poration and  its  members  among  themselves.  In  reference  to  this 
kind  of  liability  such  decisions  and  orders  are  binding  on  itock- 
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holders  who  are  not  before  the  court  otherwise  than  by  virtue  of 
their  membership  in  the  corporation.  Elderkin  v.  Peterson,  8 
Wash.  674  (36  Pac.  1089);  Hawkins  v.  Olenn,  131  U.  S.  319  (9 
Sup.  Ct.  739,  33*  L.  Ed.  184);  Oreat  Western  Telegraph  Co,  v.  Purdy, 
162  U.  S.  329,  336  (16  Sup.  Ct.  810.  40  L.  Ed.  986) ;  Glenn  r.  Lig- 
gett, 135  U.  S.  533  (10  Sup.  (X.  867,  34  L.  Ed.  262);  Sanger  r. 
Upton,  91  U.  S.  56,  58  (23  L.  Ed.  220) ;  Marson  r.  Deither,  49  Minn. 
423  (62  N.  W.  38);  Lewis  v.  Glenn,  84  Va.  947,  979  (6  S.  E.  866); 
Hamilton  v.  Glenn,  85  Va.  901  (9  S.  E.  129);  Glenn  r,  Williams,  60 
Md.  93.  116." 

In  Sanger  v.  Upton,  supra^  the  Supreme  Court  o^  the 
United  States,  in  referring  to  the  question,  held  that  in  con- 
templation of  law  every  stockholder  is  **  before  the  court  in  all 
proceedings  touching  the  corporation,"  and  thus  he  must  be 
deemed  to  have  been  before  the  court  in  the  proceedings 
wherein  the  liability  of  the  bank  is  ascertained  and  fixed  and 
in  which  the  indebtedness  of  the  bank  is  determined.  Any 
other  conclusion  would  necessarily  lead  to  interminable  litiga- 
tion. If,  however,  the  stockholders  are  ** before  the  court'*  in 
such  a  proceeding  and  are  bound  thereby,  it  would  seem  that 
they  should  likewise  have  the  right  to  directly  attack  the  or- 
der or  judgment  for  fraud  or  collusion,  ^tc,  and  have  it  set 
aside.  See  2  Black,  Judgments,  section  583.  The  attack  must, 
however,  be  made  directly  and  at  the  proper  time  and  in  the 
proper  manner,  and  not  collaterally  by  each  stockholder  when 
he  is  sued  to  recover  the  additional  liability.  If  the  right  to 
assail  the  order  or  judgment  directly  for  fraud,  etc.,  is  given 
to  the  stockholders  they  are  deprived  of  no  legal  rights. 
Moreover,  such  an  attack  would  be  regular,  orderly,  and  ex- 
peditious, while  to  permit  each  stockholder  to  assail  such  an 
order  or  judgment  in  the  action  in  which  his  additional  lia- 
bility is  sought  to  be  enforced  might  lead  to  most  incongruous 
results.  Of  course,  any  stockholder  may  set  up  any  facts 
which  show  he  is  not  liable. 

In  this  connection  it  is  also  important  to  keep  in  mind  that 
it  is  not  necessary  to  exhaust  and  apply  all  of  the  general  as- 
sets of  the  bank  before  proceeding  to  the  enforcement  of  the 
stockholders'  additional  liability,  in  case  it  is  made  to  appear 
that  the  funds  to  be  derived  from  that  liability  are  necessary 
to  pay  the  bank's  indebtedness.    In  referring  to  that  subject 
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the  Supreme  Court  of  Mississippi,  in  Pate  v.  Bank  of  Newton, 
116  Miss.  666,  77  South.  601,  which  is  a  recent  case,  decided 
in  Fehruary,  1918,  in  the  course  of  the  opinion,  said : 

"There  is  no  requirement  to  await  a  coliection  and  application 
of  the  debts  and  property  of  the  bank  before  bringing  this  suit 
against  the  stockholders.  In  many  cases  it  would  require  a  con- 
siderable period  of  time  to  collect  the  debts  and  dispose  of  all  the 
personal  and  real  estate  belonging  to  a  bank,  even  though  it  mifi^t 
be  perfectly  manifest  that  when  this  is  done  there  would  still  be 
a  large  deficit  due  to  the  depositors.  If  the  bank  or  its  liquidators 
were  required  to  await  until  the  debts  had  been  collected  and  the 
assets  converted  into  cash,  many  of  the  stockholders  might  escape 
liability  by  becoming  insolvent  or  moving  out  of  the  Jurisdiction 
of  the  court  When  the  stockholders  pay  this  liability  into  the 
bank  and  it  is  applied  to  the  satisfaction  of  the  depositors'  claims, 
and  after  the  debts  of  the  bank  are  paid,  if  there  were  any  funds 
left  the  stockholder  would  naturaUy  secure  this  remainder  as  a 
stockholder  of  the  bank;  and,  of  course,  a  stockholder  who  had 
paid  the  liability  would  first  be,  repaid  before  any  stockholder  who 
had  not  paid  such  liability  would  be  entitled  to  any  dividend  from 
the  proceeds  of  the  bank.  We  therefore  think  that  the  suit  can 
be  maintained  whenever  it  is  reasonably  apparent  that  the  assets 
of  the  bank  will  not  pay  the  depositors." 

Other  courts  have  expressed  the  same  thought  in  different 
language.  A  moment's  reflection  should  convince  that  the 
reasons  are  practical,  sound,  and  salutary.  Why,  in  case  a 
bank  is  hopelessly  insolvent  and  cannot  pay  its  debts,  should 
its  creditors  be  obliged  to  wait  the  slow  process  of  converting 
all  of  the  general  assets  of  the  bank  into  cash  before  calling 
upon  the  stockholders*  additional  liability  to  pay  the  debts 
which  they  are  obligated  to  pay  ?  If  such  a  course  be  pursued 
it  must  often  result  in  sacrificing  valuable  assets  by  too 
hastily  converting  them  into  cash.  It  is  for  the  best  interests 
of  all  stockholders  that  the  assets  of  the  bank  be  converted  in- 
to cash  at  the  best  price  obtainable  therefor,  and  as  nearly  for 
their  actual  value  as  the  conditions  and  circumstances  will 
permit.  It  is  not  possible  to  do  that  if  all  of  the  assets  are 
converted  into  money  within  a  short  or  limited  time.  Again, 
any  amount  of  money  that  is  left  after  the  debts  are  paid 
must  by  the  receiver  be  distributed  among  the  stockholders. 
Those  who  have  paid  their  additional  liability  must,  as  a  mat- 
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ter  of  course,  be  preferred  to  those  who  have  not  paid  up  or 
only  partly  paid.  In  ease,  therefore,  where  it  is  manifest  that 
a  bank  is  insolvent  it  is  to  the  best  interests  of  all  concerned 
that  its  debts  be  paid  at  as  early  a  date  as  possible,  and  that 
the  assets  of  the  bank  be  not  unnecessarily  and  unreasonably 
sacrificed  by  a  forced  conversion  into  cash  at  any  price.  The 
courts  should  exercise  their  full  power  in  safeguarding,  pre- 
serving, and  protecting  the  rights  of  all  the  interested  parties, 
stockholders  as  well  as  creditors,  and  require  the  receiver  to 
proceed  with  reasonable  expedition,  but  with  fairness  and 
justice  to  all.  If  such  be  done  the  method  or  nature  of  the 
proceedings  to  collect  the  stockholders'  additional  liability  be- 
eomes  of  secondary  importance.  It  therefore  seems  to  us 
quite  needless  to  waste  time  or  energy  respecting  what  the 
character  or  nature  of  the  proceedings  should  be  so  long  as  the 
rights  and  interests  of  both  the  creditors  and  stockholders  are 
preserved  and  protected.  Moreover,  this  court  has  repeatedly 
held  that  under  our  Constitution  all  forms  of  action  are  abol- 
ished. That  instrument  explicitly  directs,  **  There  shall  be  but 
one  form  of-  civil  action  and  law  and  equity  may  be  adminis- 
tered in  the  same  action.  *'  Why,  then,  longer  quibble  about 
what  the  form  or  nature  of  an  action  shall  bef  Under  the 
foregoing  constitutional  provision  the  only  question 
that  should  arise  in  any  case  is  what  relief,  and  the  ex-  16 
tent  thereof,  the  complaining  party  may  be  entitled  to 
under  the  law  when  applied  to  the  conceded  or  established 
facts  in  the  case.  True,  there  are  still  equitable  as  contradis- 
tinguished from  legal  rights  and  remedies.  Neither  the  rights 
nor  the  relief  to  which  the  litigants  may  be  entitled,  however, 
depend  upon  the  form  or  nature  of  the  action,  but  are  en- 
tirely dependent  upon  the  nature  or  character  of  the  facts  and 
the  law  applicable  thereto.  In  this  case,  therefore,  we  see  no 
reason  whatever  why,  as  a  matter  of  economy  dnd  convenience 
if  for  no  other  reason,  the  receiver  may  not  sue  as  many  of 
the  stockholders  in  one  and  the  same  action  as  may  be  most 
convenient  for  all  concerned.  Nor  do  we  see  why  he  should 
not  sue  all  the  stockholders  in  one  action  if  he  can  obtain  le- 
gal service  upon  them  or  if  they  voluntarily  appear.    Nor  do 
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we  see  why  a  stockholder,  in  case  he  is  sued  separately,  may 
not  ask  that  his  case  be  heard  in  connection  with  other 
eases  in  case  such  a  course  would  not  prejudice  the  16 
rights  of  others.  We  can  well  understand  that,  in  view 
that  there  may  be  stockholders  who  have  defenses  that  are 
not  common  to  all  stockholders,  such  stockholders  may  desire 
to  try  their  cases  separately.  That,  it  seems  to  us,  however,  is 
no  reason  why  all  the  stockholders  within  the  jurisdiction  of 
the  court  may  not  be  sued  in  one  action.  If  it  should  appear 
that*they  might,  or  some  of  them  might,  be  prejudiced  by  a 
joint  trial,  the  court  should  grant  them  separate  trials  or 
hearings.  All  that  may  be  done  in  conformity  with  our  pro- 
cedure and  without  sacrificing  the  rights  or  interests  of  any 
one.  Nor  should  such  a  course  prevent  any  stockholder  from 
appealing  to  this  court  separately.  We  are  of  the  opinion, 
therefore,  that  the  defendant's  contention  that  he,  as  a  matter 
of  right,  may  demand  to  be  sued  jointly  with  all  other  stock- 
holders, or  that  any  stockholder  may,  as  a  matter  of  right  de- 
mand to  be  sued  separately,  or  that  he  may  only  be  sued  by 
a  creditor  or  by  several  creditors  is  not  well  founded.  Each 
stockholder  may,  however,  have  his  rights  protected  as  herein- 
before stated. 

We  remark  that  we  perhaps  have  dwelt  upon  certain  phases 
of  the  case  longer  than  seems  necessary  In  view,  however, 
that  there  are  a  large  number  of  other  actions  pending  in  dif- 
ferent courts  and  before  different  judges,  we  have  deemed  it 
best  to  state  our  reasons  fully  and  in  detail,  to  avoid,  if  pos- 
sible, further  delays  and  unnecessary  litigation. 

The  judgment  of  the  district  court  of  Juab  coimty  is  there- 
fore reversed,  and  the  cause  is  remanded  to  that  court,  with 
directions  to  overrule  both  the  general  and  special  demurrers, 
to  permit  the  defendant  to  answer  the  complaint,  and  to  set 
up  such  legal  defenses  as  he  may  have,  and  to  proceed  with 
the  case  in  accordance  with  the  views  herein  expressed.  De- 
fendant to  pay  costs  of  this  appeal. 

CORFMAN,  C.  J.,  and  GIDEON,  and  THURMAN,  JJ., 
concur. 

WEBER,  J.,  being  disqualified,  did  not  participate  herein. 
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VALIOTIS  V.  UTAH-APEX  MINING  CO. 
No.  3299.    Decided  October  10,  1919.     (184  Pac.  802.) 

!•  Trial — ^Testimony  Assumed  True  on  Nonsuit.  Testimony 
for  plaintiff  must  be  assumed  to  be  true  on  motion  for  nonsuit. 
(Page  156.) 

2.  Trull — Impeachment  bt  Showing  C!ontbapictobt  Statements. 
A  statement  signed  by  a  witness  and  containing  statements 
of  fact  inconsistent  with  his  testimony  is  competent  only  for 
purpose  of  impeachment,  and  therefore  raises  a  question  of 
credibility  of  the  witness  for  jury  and  not  the  court  to  decide. 
(Page  156.) 

8.  Trial — Nonbiht  Improper  in  Face  of  Sustaining  Testimony. 
Court  properly  overruled  motion  for  nonsuit  where  plaintiffs 
evidence  tended  to  prove  his  cause  of  action.    (Page  156.) 

4.  Trial — Plaintiff  Entitled  to  Inferences  on  Motion  for  Non- 
suit. On  motion  for  nonsuit,  court  may  give  to  the  plaintiff 
the  benefit  of  every  fair  and  reasonable  inference  that  might 
properly  be  drawn  from  the  evidence  by  the  jury.  (Page 
156.) 

6.  Trial — Instructions  Singling  Out  Pacts  Improper.  In  ac- 
tion for  injuries  to  employ^,  instruction  held  properly  refused, 
in  that  by  singling  out  certain  facts  which  the  evidence  tended 
to  prove  it  invaded  province  of  jury.    (Page  158.) 

6.  Master  and  Servant — Misleading  Instruction  on  Res  Ipsa 
Loquitur.  In  an  employe's  action  for  injuries,  a  requested  in- 
struction that  no  negligence  is  to  be  presumed  because  of  the 
happening  of  the  accident  held  properly  refused  as  misleading, 
in  that  jury  might  have  misunderstood  the  term  "accident" 
to  refer  to  the  accident  with  all  attendant  circumstances  de- 
scribed by  the  witnesses.    (Page  158.) 

7.  Trial — ^Necessity  of  Request  for  Instructions.  If  it  was 
the  contention  of  employer,  being  sued  for  injuries  to  employd 
from  broken  rung  in  ladder,  that  question  of  whether  broken 
rung  rendered  ladder  unsafe,  was  for  jury,  such  idea  should 
have  been  embodied  in  a  proper  request.    (Page  159.) 

8.  BCaster  and  Servant — Admissibility  of  Evidence  in  Action 
FOR  Injuries.  In  action  for  ^injuries  to  an  employd  from  a 
loose  rung  in  a  ladder,  evidence  of  the  hoisting  of  heavy 
timbers  which  sometimes  swung  against  ladder  and  loosened 
rungs  was  admissible  to  show  the  cause  of  the  defect  and 
necessity  of  frequent  inspection  by  employer.     (Page  160.) 

9.  New  Trial — ^Verdict  Palpably  Against  Weight  of  Evidence. 
Trial  judge  should  set  aside  verdict  for  InsufEiciency  of  evi- 
dence whenever  in  his  judgment  the  verdict  is  clearly  and 
palpably  against  the  weight  of  the  evidence,  but  generally  ought 


Digitized  by 


Google 


152  SUPREME  COURT  OP  UTAH  [Oct. 

Valiotls  V.  Utah-Apex  Mining  Co.,  56  Utah  151. 

T 

not,  In  view  of  Comp.  Laws  1907,  section  3478  (Comp.  Laws 
1917,  section  7208),  disturb  verdict  If  In  his  opinion  there  Is 
substantial  evidence  to  support  It,  since  to  do  so  would  be  to 
Invade  province  of  jury.i    (Page  160.) 

10.  Appeal  and  Error-t-Review  of  Questions  of  Fact.  By  consti- 
tutional provision,  appeals  do  not  He  on  questions  of  fact  In 
law  cases.s    (Page  162.) 

11.  Appeal  and  Ebbob — ^Review  of  Discretion  in  Ruuno  on  Motion 
FOB  New  Trial.  The  granting  or  denial  of  a  motion  for  new 
trial  founded  on  the  Insufficiency  of  the  evidence  to  Justify  the 
verdict,  where  the  evidence  Is  conflicting,  rests  In  the  sound 
legal  discretion  of  the  trial  Judge,  and  his  decision  will  not 
be  disturbed  on  appeal  unless  there  Is  a  clear  abuse  of  dls- 
cretion.s    ( Page  162. ) 

12.  Appeal  and  Ebbob — Review  of  Ruling  on  Motion  fc«  New 
Trial.  Appellate  court  will  examine  evidence  to  ascertain 
whether  there  Is  a  substantial  conflict  or  whether  there  is 
substantial  evidence  to  support  verdict,  and  If  there  is  a  sub- 
stantial conflict  will  hold  that  lower  court  did  not  abuse  its 
discretion  in  refusing  new  trial,  but  If  evidence  is  Incredible 
or  Inherently  improbable  or  Inconsistent  with  natural  laws  as 
to  impel  conclusion  that  verdict  Is  result  of  mistake,  prejudice, 
or  passion,  court  will  hold  lower  court  In  error  notwithstand- 
ing some  conflict  In  the  evidence.^     (Page  164.) 

13.  Master  and   Servant — ^Notice  of  Defect  in  Ladder  as  Jury 


^Nelson  v.  Rapid  Transit  Co.,  10  Utah,  196,  37  Pac.  268;  Farr 
v.  OHmK  9  Utah,  416,  35  Pac.  506. 

2Wnittaker  v.  Ferguson,  16  Utah,  240,  51  Pac.  980;  Harris  v. 
Laundry  Co.,  39  Utah,  436,  117  Pac.  700,  Ann.  Cas.  1913E,  96; 
Hill  V.  8.  P.  Co.,  23  Utah,  94,  63  Pac.  814;  Hoggan  v.  Cahoon,  31 
Utah,  172,  87  Pac.  164;  Nelson  v.  8.  P.  Co.,  15  Utah,  325,  49  Pac 
644;  Anderson  v.  Mining  Co.,  15  Utah,  22,  49  Pac.  126;  Connor  v. 
Raddon,  16  Utah^  418,  52  Pac.  764. 

i  White  V.  Union  Pac.  Ry.  Co.,  8  Utah,  56,  29  Pac.  1030;  Nelson 
V.  Rapid  Transit  Co.,  10  Utah,  196,  37  Pac.  268;  Anderson  v.  Rail- 
way Co.,  35  Utah,  509.  101  Pac.  579;  Lancino  v.  Smith  et  al.,  36 
Utah,  462.  105  Pac.  914. 

4  Railroad  Co.  v.  Board  of  Education,  32  Utah,  310,  90  Pac.  566,. 
11  U  R.  A.  (N.  S.)  645;  State  v.  Brown,  36  Utah.  46,  102  Pac.  641, 
24  L.  R.  A.  (N.  S.)  545;  Cohh  v.  Hartenstein,  47  Utah.  174;  152 
Pic.  424;  Russell  v.  Watkins,  49  Utah,  598.  164  Pac.  867;  Newton 
V.  Railroad  Co.,  43  Utah,  229.  134  Pac.  571;  Christianson  v.  Rail- 
road, 35  Utah.  146,  99  Pac.  680.  20  L.  R.  A.  (N.  S.)  255,  18  Ann. 
Cas.  1159;  TremelHng  v.  Southern  Pac.  Co.,  51  Utah,  189,  170  Pac. 
84;  Jensen  v.  Railroad  Co.,  44  Utah,  100,  138  Pac  1185. 
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Question.  In  action  ioT  injuries  to  employ^  from  a  loose 
rung  in  a  ladder,  where  defense  was  that  employ^  had  slipped 
ofP  a  secure  rung  and  that  employer  had  no  notice  of  the 
defect,  held,  under  the  eyidence,  that  the  case  was  for  the  Jury. 
(Page  169.) 
14.  New  Tbiai^ — Inbutpiciekct  or  EJvidbnce.  In  action  for  injuries 
to  employ^  from  loose  rung  in  ladder  where  defense  was  that 
employ^  had  slipped  ofP  a  secure  rung  and  that  employer  had 
no  notice  of  defective  rung,  court  did  not  abuse  its  discretion 
in  overruling  motion  for  new  trial  because  of  insufficiency  of 
evidence,  where  evidence  was  conflicting  and  subject  to  differ- 
ent inferences  and  presented  a  case  of  the  credibility  of  wit^ 
nesses.    (Page  170.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County;  B.  B.  Porter,  Judge. 

Action  by  Dan  Valiotis  against  the  Utah-Apex  Mining  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

King,  Straup,  Nibley  rfe  Leaiherwood,  of  Salt  Lake  City,  for 
appellant. 

Olson  &  Leiuis,  of  Salt  Lake  City,  for  respondent. 

PRATT,  District  Judge. 

Plaintiff  brought  this  action  to  recover  damages  for  per- 
sonal injuries  sustained  by'  him  on  October  10,  1916,  while 
working  as  a  miner  for  the  defendant  in  its  mine  at  Bingham 
Canyon,  Salt  Lake  county,  Utah. 

Among  other  facts,  plaintiff's  complaint  in  substance  al- 
leges that  on  October  10,  1916,  the  defendant  had  provided  as 
a  means  of  ingress  and  egress  to  and  from  the  working  place 
of  the  plaintiff  in  said  mine  a  certain  manway  consisting  of 
wooden  ladders  extending  vertically  between  two  levels  in  said 
mine  (the  1,300  and  1,200  foot  levels)  of  a  height  of  about 
100  feet ;  that  prior  to  and  at  the  time  of  the  injury  to  plain- 
tiff the  defendant  negligently  and  carelessly  caused  and  per- 
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mitted  one  of  the  steps  or  rungs  on  said  ladderway  to  be 
broken  or  loosened  so  as  to  afford  no  support  for  plaintiff 's 
feet  at  that  point ;  and  that  by  reason  of  the  said  carelessness 
and  negligence  of  the  defendant  the  plaintiff,  while  descend- 
ing said  ladderway,  on  or  about  the  10th  day  of  October,  1916, 
fell  down  the  shaft  or  manway  in  which  the  ladderway  was 
constructed,  a  distance  of  about  eighty-five  feet,  and  was 
thereby  greatly  and  permanently  injured,  etc.  Defendant's 
answer  denies  these  allegations  of  the  complaint,  and  alleges 
contributory  negligence  and  assumption  of  risk  on  the  part  of 
the  plaintiff. 

The  case  was  tried  to  a  jury  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  upon  conflicting  evidence.  At  the 
close  of  plaintiff's  case,  defendant  moved  for  a  nonsuit,  which 
motion  was  overruled  by  the  court.  After  verdict  and  judg- 
ment for  the  plaintiff,  defendant  moved  for  a  new  trial,  which 
motion  was  also  overruled  by  the  court,  and  thereafter  in  due 
time  defendant  appealed. 

The  record  discloses  the  following  facts :  Three  shifts  were 
employed  in  defendant's  mine,  each  consisting  of  drillmen, 
timbermen,  and  muckers,  and  each  shift  being  in  charge  of 
a  shift  boss.  The  first  shift  went  to  work  at  8  o'clock  in  the 
morning,  was  relieved  at  4  o'clock  in  the  afternoon  by  the 
second  shift,  and  the  second  shift  was  relieved  by  the  third  ^t 
midnight,  which  last  shift  worked  until  8  o'clock  in  the 
morning.  The  change  of  shifts  was  effected  in  about  one-half 
hour,  so  that  the  second  shift,  on  which  plaintiff  worked  at  the 
time  of  his  injury,  went  to  work  at  about  4  o'clock  in  the  af- 
ternoon and  quit  work  at  11 :45  at  night,  and  the  third  shift 
began  work  about  12:15  a.  m.  On  October  10,  1916,  and  for' 
several  months  prior  thereto,  the  three  shifts,  in  turns,  had 
been  working  in  the  mine  on  the  1,200-foot  level,  which  level 
was  reached  from  the  next  lower  level,  known  as  the  1,300-foot 
level,  by  means  of  the  ladder  in  question.  This  ladder  con- 
sisted of  two  by  four  inch  uprights,  on  which  were  nailed  two 
by  four  crosspieces,  or  rungs,  a  foot  apart,  the  extremities  of 
which  rested  in  grooves  in  the  upright  sides  and  face  of  the 
ladder  cut  to  a  depth  of  one  and  one-half  inches  and  of  sufS- 
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cient  width  to  receive  the  rungs.  There  was  some  conflict  in 
the  evidence  as  to  the  size  of  the  nails  used  to  fasten  the  ends 
of  the  rungs  into  the  grooves.  The  ladder  was  erected  in  sec- 
tions, end  to  end,  and  stood  vertically  between  the  two  levels 
to  a  height  of  about  one  hundred  feet,  in  a  shaft  four  feet 
eight  inches  square.  In  going  to  and  returning  from  their 
place  to  work  on  the  1,200-foot  level,  the  men  were  required 
to  climb  up  and  down  this  ladder,  each  carrying  a  light. 
Heavy  timbers  and  drills  were  hoisted  up  through  the  same 
shaft,  and  it  was  shown  that  the  timbers  sometimes  swung 
against  the  ladder  and  loosened  the  rungs,  necessitating  re- 
pairs.  Timbers  had  been  so  hoisted  some  time  during  the 
afternoon  of  October  10th  while  plaintiff's  shift  was  working 
on  the  1,200-foot  level.  It  was  shown  that  the  shift  boss  ordi- 
narily followed  his  men  in  ascending  the  ladder  when  they 
went  to  work  and  preceded  them  in  descending  it  when  they 
quit  their  work,  and  that  at  lunch  time  it  was  his  custom  to 
descend  the  ladder  to  the  1,300-foot  level  and,  after  lunch,  re- 
turn to  the  place  where  his  men  were  working.  It  was  the 
shift  boss'  duty,  and  his  practice,  to  order  a  timberman  to 
make  immediate  repairs  if  he  found  anything  wrong  with  the 
ladder.  It  was  shown  that  the  shift  boss  of  the  shift  to  which 
plaintiff  belonged  descended  the  ladder  a  few  minutes  before 
the  accident.  There  was  a  conflict  of  evidence  as  to  the  con- 
dition of  the  ladder  and,  if  defective,  as  alleged  in  the  com- 
plaint, as  to  how  long  such  defect  had  existed,  as  bearing  upon 
the  question  of  whether  or  not  the  defendant  had  constructive 
notice  of  it 

Plaintiff  testifled  that  as  he  climbed  the  ladder  on  the  after- 
noon of  the  accident  he  did  not  notice  any  loose  rungs,  but 
that  on  leaving  his  work  that  night  and  climbing  down  the 
ladder  he  stepped  on  a  loose  rung  about  thirteen  feet  from  the 
top,  felt  it  give  way,  and  he  fell  to  the  bottom,  receiving  cer* 
tain  injuries  which  he  described. 

The  plaintiff  having  introduced  his  evidence  tending  to 
prove  his  cause  of  action  as  alleged  (unless  it  was  not  shown 
that  defendant  had  notice,  either  actual  or  constructive,  of 
the  defective  condition  of  the  ladder  which  caused  plaintiff  to 
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fall),  the  defendant  moved  for  nonsuit  and  contended  in  the 
lower  court,  and  contends  here,  that  it  was  not  shown  that 
defendant  had  notice,  actual  or  constructive,  of  the  defective 
condition  of  the  ladder.  The  court  overruled  the  motion,  and 
this  ruling  of  the  court  is  assigned  as  error  by  the  appellant. 

Counsel  for  appellant  contend  that  the  only  evidence  hav- 
ing any  tendency  to  prove  either  actual  or  constructive  knowl- 
edge on  the  part  of  the  defendant  of  any  defect  in  the  ladder 
was  given  by  Nick  Katrinas,  a  fellow  workman  of  the  plaintiff, 
^who  testified  that  he  (Katrinas)  had  observed  loose  rungs  in 
the  ladder  for  three  or  four  days  prior  to  the  accident  and 
also  on  the  day  of  the  accident.  But,  say  counsel,  this  witness 
was  self-impeached  by  the  typewritten  statement  which  he  ad- 
mitted having  signed  and  which  he  made  to  the  defendant 
company  in  March,  1917,  concerning  the  accident,  in  which 
the  witness  said  that  the  ladder  was  **in  good  condition  and 
no  rungs  were  broken."  This  statement  was  introduced  as 
Exhibit  1  on  cross-examination  of  the  witness.  He  testified 
that  he  did  not  know  at  the  time  of  signing  it  that  it  contained 
such  a  statement  of  fact ;  that  that  part  of  the  exhibit  wherein 
it  is  stated  that  the  ladder  was  **in  good  condition  and  no 
rungs  were  broken'*  had  not  been  read  to  him;  and 
that  he  could  not  read.  '*It  was  untrue,*'  said  the  wit-  1-4 
ness.  This  testimony  on  motion  for  nonsuit  must  be  as- 
sumed to  be  true.  Exhibit  1  was  not  competent  proof  of  the 
facts  stated  in  it  and  was  not  and  could  not  be  used  as  such. 
It  was  competent  and  material  for  the  purpose  of  impeach- 
ment only.  It  raised,  therefore,  merely  a  question  of  the 
credibility  of  the  witness,  a  question  for  the  jury  to  decide 
and  not  for  the  court.  As  the  evidence  on  behalf  of  the  plain- 
tiff tended  to  prove  the  cause  of  action  alleged  by  him,  and 
on  motion  for  nonsuit  the  trial  court  must  give  to  the  plaintiff 
the  benefit  of  every  fair  and  reasonable  inference  that  might 
properly  be  drawn  from  the  evidence  by  the  jury,  the  court 
did  not  err  in  overruling  the  motion  for  nonsuit. 

Appellant  complains  of  certain  parts  of  the  court's  charge 
to  the  jury,  to  none  of  which  did  appellant  reserve  an  excep- 
tion except  to  paragraph  7  of  the  charge,  which  reads  as 
follows: 
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"If  you  find  by  a  preponderance  of  the  evidence  that  the  de^ 
fendant  neglected  to  exercise  reasonable  care  and  diligence  to 
maintain  said  ladder  way  described  in  plaintiffs  complaint,  in  a 
reasonably  safe  condition,  and  that,  by  reason  of  said  n^ligence 
on  the  part  of  the  defendant,  one  of  the  rungs  of  said  ladder,  at 
or  about  a  point  thirteen  feet  from  the  top  thereof,  became  so 
loose  and  insecure  that  it  gave  way  under  the  weight  of  the 
pli^ntilf,  as  he  stepped  on  it,  while  proceeding  to  descend  the  ladder, 
on  or  about  October  10,  1916,  thereby  causing  the  plaintiff  to  fall 
down  the  manway,  and  sustain  injuries  as  alleged  in  the  com- 
plaint, your  verdict  should  be  for  the  plaintilf,  unless  you  find 
by  a  preponderance  of  the  evidence,  that  the  plaintiff  was  himself 
guilty  of  negligence  which  proximately  contributed  to  the  injury, 
or  unless  you  find  that  the  plaintiff  assumed  the  risk  arising  from 
such  negligence  of  the  defendant,  as  in  these  instructions  ex- 
plained." 

Read  and  considered  in  connection  with  the  entire  charge, 
we  fail  to  find  prejudicial  error  in  this  instruction.  But  it  is 
contended  by  counsel  that  this  instruction  and  others  given 
were  contrary  to  defendant's  recjuesls  Nos.  2  and  6,  which  the 
court  refused  to  give.  Those  requests,  refusal  to  give  which 
is  assigned  as  error,  read  as  follows : 

No.  2.  "You  are  instructed  that  the  plaintiff  has  not  made  out 
a  case  by  merely  showing  that  the  sCep  or  round  of  the  ladder 
was  loose  or  broken.  He  is  required  to  further  show  by  a  greater 
weight  of  the  evidence  that  the  defendant  or  its  agents  and 
ofl^ers  whose  duty  it  was  to  examine  and  repair  the  ladder,  knew, 
or  in  the  exercise  of  ordinary  care  could  have  known  (of  such 
condition),  for  a  sufficient  length  of  time  prior  to  the  accident, 
to  have  repaired  the  defect  and  have  avoided  the  Injury." 

No.  6.  '*You>  are  further  instructed  that  no  negligence  is  to  be 
presumed  or  inferred  against  the  defendant  because  of  the  hap- 
pening of  the  accident,  nor  because  the  plaintiff  fell  from  the 
ladder,  nor  are  you  to  presume  or  infer  any  negligence  on  the 
part  of  the  defendant  merely  because  a  round  was  loose  or  broken, 
or  because  it  gave  way  as  the  plaintiff  stepped  upon  it,  if  you 
should  believe  that  there  was  any  round  loose  or  broken,  or  that 
it  gave  way." 

Request  No.  2  is,  however,  in  substance  contained  in  the 
court's  instruction  No.  13,  whereby  the  court  charged  the  jury 
as  follows : 

"If  you  find  from  the  evidence  that  the  defendant  knew,  or 
by  the  exercise  of  reasonable  care  ought  to  have  known,  that  the 
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rung  of  the  ladder  in  question  was  loose  and  insecure,  if  you  be- 
lieve that  it  was  loose  and  insecure,  and  if  suflQcient  time  had 
elapsed  after  such  knowledge,  or  after  defendant,  by  the  exercise 
of  reasonable  care,  ought  to  have  had  such  knowledge,  in  which  to 
make  necessary  i^epairs,  and  if  then  the  defendant  did  not  repair 
the  ladder  and  make  it  secure,  and  the  plaintiff  was  injured  by 
reason  of  such  failure,  then  the  defendant  was  guilty  of  negli- 
gence." 

Request  No.  6  was  properly  refused  by  the  court.  It  is 
open  to  the  objection  that  it  singles  out  of  a  mass  of 
facts  and  circumstances,  which  the  evidence  tended  to  6, 6 
prove  and  which  the  jury  had  a  right  to  consider,  cer- 
tain facts,  minimizes  their  force  and  effect,  and  invades  the 
province  of  the  jury  as  to  the  inferences  to  be  drawn  there- 
from in  connection  with  all  of  the  facts  and  circumstances  as 
shown  by  the  evidence.  The  request  as  framed  was  likely  to 
mislead  the  jury,  as  the  term  ''the  accident'*  appearing  in 
the  request  might  have  been  understood  by  the  jury  to 
mean  the  accident  with  all  the  circumstances  attending  it,  as 
described  by  witnesses,  for  the  term  ** accident"  is  commonly 
used  in  that  sense. 

But  it  is  urged  by  counsel  that  **it  was  not  for  the  court 
but  for  the  jury  to  say  whether  a  loose  or  broken  rung  in  the 
ladder  rendered  it  unsafe  or  dangerous."  If  such  was  eoun- 
sel's  contention  and  the  purpose  of  request  No.  6,  that  idea 
should  have  been  embodied  in  a  proper  request  No  such  re- 
quest is  contained  in  the  record.  It  is  quite  evident  from  the 
record,  particularly  from  defendant's  requests,  that  the  part 
of  request  No.  6  reading  as  follows:  **Nor  are  you  to  pre- 
sume or  infer  any  negligence  on  the  part  of  the  defendant 
merely  because  a  round  was  loose  or  broken" — was  submitted 
on  the  theory  of  counsel  that  there  could  be  no  recovery  by 
the  plaintiff  for  an  injury  caused  thereby  unless  defendant 
had  knowledge  of  the  defect  or  with  ordinary  care  and  dili- 
gence could  have  known  of  it  in  time  to  repair  the  ladder  and 
prevent  the  injury. 

However  that  may  be,  reasonable  minds  could  not  well  dif- 
fer as  to  the  conclusion  that  the  loose  and  insecure  rung  in 
the  ladder,  if  proven,  rendered  it  unsafe  and  dangerous,  in 
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view  of  the  undisputed  evidence  as  to  the  use  to  which  the  lad- 
der was  put,  the  number  of  employes  using  it,  its  vertical 
length  of  one  hundred  feet  in  a  dark  shaft,  the  necessity  of 
carr>Tng  a  light  while  ascending  or  descending  the  ladder, 
the  serious  injury,  perhaps  death,  that  might  result  from  a 
fall  from  it,  and  the  fact,  which  the  jury  must  have  found, 
that  while  the  plaintiff  was  descending  the  ladder  he  stepped 
upon  a  loose  and  insecure  rung,  which  gave  way,  and  caused 
him  to  fall  to  the  bottom  of  the  shaft,  without  fault  on  his 
part  The  entire  absence  of  a  rung,  since  the  rungs  were  only 
a  foot  apart,  would  have  been  less  of  a  menace,  snare  or  delu- 
sion, as  a  workman  would  not  be  likely  to  intrust  his  weight 
to  space  while  descending  the  ladder. 

Appellant  complains  of  the  refusal  of  the  trial  court  to  give 
defendant's  request  No.  11,  which  reads  as  follows: 

"You  are  instructed  that  the  defendant,  as  the  employer  of  the 
plaintiff,  was  not  required  to  furnish  him  an  absolutely  safe  place 
to  work,  nor  was  the  defendant  an  insurer  of  the  plaintiff  against 
accident  and  injury.  The  defendant  can  only  be  chargable  with 
negligence,  and  can  be  held  liable  only  in  the  event  that  you 
find  that  the  defendant  was  guilty  of  negligence  in  the  particulars 
alleged  in  the  complaint" 

Having  charged  the  jury  as  the  court  did  respecting  the 
relative  duties  of  the  master  and  the  servant,  the  risks  as- 
sumed by  the  latter,  and  under  what  circumstances,  and  what 
circumstances  only,  the  plaintiff  could  recover,  it  was  not  pre- 
judicial error  for  the  court  to  refuse  to  give  this  request.  In 
our  opinion  the  issues  of  fact  and  the  respective  theories  of 
counsel  for  the  parties  were  fully  and  fairly  covered  by  the 
court's  charge  in  its  entirety,  and  the  trial  court  did  not  err 
in  the  particulars  assigned  by  appellant. 

The  next  assignment  of  error  upon  which  appellant  relies 
relates  to  the  admission  of  certain  testimony.    During 
the  progress  of  the  trial  the  plaintiff  was  permitted  to  7 

show  that  it  was  the  daily  practice  of  the  defendant 
company  to  hoist  heavy  timbers  up  the  manway  in  question, 
and  that  sometimes  said  timbers  swung  against  the  rungs  of 
the  ladder  and  loosened  them.     Defendant  objected  to  this 
testimony  on  the  ground  that  it  was  immaterial  and  not  within 
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the  issues,  which  objection  was  overruled  and  an  exception 
taken.  Later,  on  direct  examination,  the  same  witness  testi- 
fied, without  objection,  that  during  the  shift  on  which  plain- 
tiff was  working  on  the  day  of  his  injury  timbers  were  hoisted 
in  the  manway.  There  was  other  testimony  tending  to  show 
the  same  facts. 

In  our  opinion  the  testimony  to  which  objection  was  made, 
especially  in  view  of  the  fact  that  it  was  shown  that 
timbers  were  hoisted  in  the  manway  during  the  shift  8 

on  which  plaintiff  had  been  working  when  he  was  in- 
jured, was  admissible  as  tending  to  show  the  cause  of  the  loose 
rung  and  also  the  necessity  of  frequent  inspection  of  the  lad- 
der by  the  defendant.  The  jury  was  instructed  by  the  court 
that  plaintiff's  rtcovery,  if  any,  must  be  based  upon  the  negli- 
gence charged  in  plaintiff's  complaint  and  no  other;  so  that 
in  effect  this  testimony  was  properly  limited  to  the  purposes 
for  which  it  could  be  considered. 

Lastly,  counsel  for  appellant  contend  that  the  lower  court 
erred  in  overruling  defendant's  motion  for  new  trial.  In  the 
language  of  counsel,  it  is  affirmed  that  the  trial  court  ''ought 
to  have  granted  a  new  trial  because  the  verdict  was  manifestly 
against  the  clear  weight  of  the  evidence,  and  that  this  is  so 
palpable  as  to  indicate  that  the  jury  either  misconceived  or 
mistook  the  charge  or  the  evidence,  or  abused  their  trust,  and 
that  the  learned  court  below  for  this  reason  abused  its  discre- 
tion in  not  setting  aside  the  verdict  and  in  not  granting  a  new 
trial." 

It  will  be  perceived  that  counsel  for  appellant  do  not  con- 
tend that  there  was  no  evidence  to  support  the  verdict,  but. 
that  the  verdict  is  so  palpably  against  the  clear  weight  of  the 
evidence  as  to  indicate  that  the  trial  court  abused  its  dis- 
cretion in  refusing  to  grant  a  new  trial.  In  other  words,  we 
are  asked  to  review  the  weight  of  the  evidence. 

It  is  undoubtedly  true,  as  counsel  for  appellant  contend, 
that  the  trial  judge  may  and  should  set  aside  a  verdict 
for  insufficiency  of  the  evidence  and  grant  a  new  trial,  9 

whenever  in  his  judgment  the  verdict  is  clearly  and 
palpably  against  the  weight  of  the  evidence.    Not  to  do  so 
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would  be  an  abuse  of  his  discretion.  Ann.  Gas.  1912D,  1226, 
note;  Oaie  City  Nat  Bank  v.  Boyer,  161  Mo.  App.  143,  142 
S.  W.  487;  Nelson  v.  Rapid  Transit  Co,,  10  Utah,  196,  37  Pac. 
268 ;  Farr  v.  Griffith,  9  »Utah,  416,  35  Pac.  506. 

But  the  trial  judge  ought  not  as  a  general  rule  to  disturb 
the  verdict  if  in  his  opinion  there  is  substantial  evidence  to 
support  it.  To  set  aside  the  verdict  in  such  case  would  be  to 
iftvade  the  province  of  the  jury,  in  whom  is  vested  the  power 
to  decide  all  questions  of  fact  and  to  whom  all  evidence  there- 
on is  to  be  addressed.  Comp.  Laws  Utah,  1907,  section  3478 ; 
Comp.  Laws  Utah,  1917,  section  7208.  See  20  R.  C.  L.  277, 
where  the  rule  is  stated  as  follows : 

"As  the  jury  is  the  exclusive  Judge  of  the  evidence,  it  must  in 
reason  be  the  exclusive  Judge  of  what  constitutes  the  preponder- 
ance of  the .  evidence,  and,  when  that  Judgment  is  reached  upon 
evidence  sufficient  to  support  a  verdict,  it  should  not  be  disturbed 
by  the  court" 

Mr.  Justice  BREWER,  in  Railway  Co,  v.  Kunkel,  17  Kan. 
145,  said: 

"We  do  not  mean  that  he  (the  trial  Judge)  is  to  substitute  his 
own  judgment  in  all  cases  for  the  Judgment  of  the  Jury,  for  it  is 
their  province  to  settle  questions  of  fact;  and  when  the  evidence 
is  nearly  balanced,  or  is  such  that  dilferent  minds  would  naturally 
and  fairly  come  to  diiferent  conclusions  thereon,  he  has  no  right  to 
disturb  the  findings  of  the  Jury,  although  his  own  Judgment  might 
Incline  him  the  other  way.  In  other  words,  the  finding  of  the 
jury  is  to  be  upheld  by  him  as  against  any  mere  doubts  of  its  cor- 
rectness. But  when  his  Judgment  tells  him  that  it  is  wrong,  that 
whether  from  mistake  or  prejudice,  or  other  cause,  the  Jury  have 
erred,  and  found  against  the  fair  preponderance  of  the  evidence, 
then  no  duty  is  more  imperative  than  that  of  setting  aside  the 
verdict,  and  remanding  the  question  to  another  Jury." 

See,  also,  20  R.  C.  L.  274,  notes  9, 10,  and  11. 

The  proper  exercise  of  the  trial  court's  power  to  set  aside 
a  verdict  and  grant  a  new  trial  has  never  been  regarded  as  an 
invasion  of  the  jury's  function  to  decide  the  facts.  Tf  a  new 
trial  be  granted,  the  trial  court  does  not  thereby  decide  a 
question  of  fact  except  only  as  it  may  be  incidentally  involved 
in  its  ruling  as  a  matter  of  law  that  there  is  a  legal  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  rendered.  In 
such  case  the  questions  of  fact  are  submitted  to  another  jury 
Vol.  55—11 
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for  decision  under  proper  instru6tions  as  to  the  law  of  the 
case. 

While  the  trial  court  may,  as  we  have  seen,  review  the  evi- 
dence, consider  its  weight  and  the  credibility  of  witnesses,  and 
grant  a  new  trial,  if  satisfied  that  there  is  a  marked  and  clear 
preponderance  of  the  evidence  against  the  verdict,  it  is  quite 
generally  held  that  an  appellate  court  has  no  such  discretion. 

One  of  the  obvious  reasons  therefor  is  that  the  appellate 
court,  limited  to  the  examination  of  the  record  merely, 
has  not  the  advantage  that  the  trial  judge  has  to  judge  10 
puch  matters,  having,  as  he  does,  the  witnesses  before 
him  and  being  given  the  opportunity  to  see  the  witnesses,  hear 
their  testimony,  and  observe  their  demeanor  while  testifying. 
This  is  applicable  alike  to  equity  cases  as  well  as  law  cases. 
WUcox  V.  Rhode  Island  Co.,  29  R.  I.  292,  70  Atl.  913 :  Nelson 
V.  Rapid  Transit  Co.,  10  Utah,  193,  37  Pac.  268 ;  McCornick  v. 
Mangum  et  al.,  20  Utah,  17,  57  Pac.  428;  Endress  v.  Shove, 
110  Wis.  141,  85  N.  W.  651.  To  which  we  may  add  that,  by 
constitutional  provision  of  this  state,  appeals  do  not  lie  on 
questions  of  fact  in  law  cases.  Whittaker  v.  Ferguson,  16 
Utah,  240,  51  Pac.  980;  Harris  v.  Laundry  Co.,  39  Utah,  436, 
117  Pac.  700,  Ann.  Cas.  1913E,  96;  Hill  v.  8.  P.  Co.,  23  Utah, 
94,  63  Pac.  814 ;  Hoggan  v.  Cahoon,  31  Utah,  172,  87  Pac.  164; 
Nelson  v.  S.  P.  Co.,  15  Utah,  325,  49  Pac.  644;  Anderson  v. 
Mining  Co.,  15  Utah,  22,  49  Pac.  126;  Connor  v.  Raddon,  16 
Utah,  418,  52  Pac.  764. 

But  as  the  right  or  power  to  review  and  decide  controverted 
questions  of  fact  on  appeal  in  law  cases  did  not  exist  prior  to 
statehood  and  did  exist,  as  now  by  constitutional  provision,  in 
equity  cases,  the  constitutional  restriction  of  appeals  in  law 
cases  to  the  review  of  questions  of  law  alone  was  probably 
intended  to  preserve  this  distinction  without  material  change. 

The  granting  or  denial  of  a  motion  for  new  trial  founded  on 
the  insufficiency  of  the  evidence  to  justify  the  verdict, 
where  the  evidence  is  conflicting,  rests  in  the  sound  11 
legal  discretion  of  the  trial  judge,  and  the  question  di- 
rectly involved  on  appeal  is  whether  or  not  that  discretion  has 
been  improperly  exercised  or  abused.  As  said  in  the  case  of 
Harrison  v.  Sutter  St.  B.  Co.,  116  Cal.  161,  47  Pac.  1020: 
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"That  the  granting  of  a  new  trial  is  a  thing  resting  so  largely 
in  the  discretion  of  the  trial  court  that  its  action  in  that  regard 
will  not  be  disturbed  except  upon  the  disclosure  of  a  manifest  and 
unmistakable  abuse  has  become  axiomatic  and  requires  no  citation 
of  authority  in  its  support." 

And  in  White  v.  Union  Pacific  Railway  Co.,  8  Utah,  56,  29 
Pac.  1030: 

"The  rule  is,  when  a  motion  is  made  for  a  new  trial  because 
of  the  insufficiency  of  the  evidence  and  the  testimony  is  con- 
flicting, the  granting  or  refusing  a  new  trial  is  largely  in  the  dis- 
cretion of  the  trial  court,  and  its  act  will  not  b^  overruled  unless 
there  is  a  clear  abuse  of  discretion." 

See,  also.  Nelson  v.  Rapid  Transit  Co.,  supra;  Anderson  v. 
Railway  Co.,  35  Utah,  509,  101  Pac.  579 ;  Lancino  v.  Smith 
et  al.,  36  Utah,  462,  105  Pac.  914. 

This  court  has  repeatedly  held  that  the  discretion  of  the 
trial  court,  exercised  in  granting  or  refusing  to  grant  a  motion 
for  new  trial,  based  on  the  insufficiency  of  the  evidence  to 
justify  the  verdict,  cannot  be  interfered  with  when,  upon  ex- 
amination of  the  evidence  as  disclosed  by  the  record,  it  is  ap- 
parent that  there  is  a  substantial  conflict  of  evidence  as  to 
material  issues  of  fact  in  the  case  relative  to  which  the  insuffi- 
ciency is  alleged.  In  such  a  case  this  court  must  hold  as  a 
matter  of  law  that  no  abuse  of  discretion  is  shown.  (Cases 
supra.)  We  must  of  necessity,  however,  in  every  such  case 
examine  the  record  of  the  evidence  for  the  purpose  of  deter- 
mining whether  or  not  there  is  a  substantial  conflict  or 
whether  or  not,  as  in  the  instant  case,  there  is  substantial 
evidence  to  support  the  verdict. 

As  said  in  Railroad  Co.  v.  Board  of  Education,  32  Utah,  at 
page  310,  90  Pac.  at  page  566,  11  L.  R.  A.  (N.  S.)  645: 

''If  there  is  no  substantial  evidence  in  support  of  any  one  or 
more  of  the  material  elements  upon  which  the  verdict  and  Judg- 
ment rests,  then  it  becomes  merely  a  question  of  law  for  this  court 
to  determine,  and  we  cannot  shirk  the  responsibility  of  looking 
into  the  evidence  to  ascertain  whether  there  is  any  substantial  evi- 
dence in  support  of  all  the  essential  facts  necessary  to  support 
the  judgment  by  simply  assuming  that  all  questions  of  fact  are  for 
the  Jury  and  the  trial  court  to  pass  upon." 

See,  also,  State  v.  Brown,  36  Utah,  46,  102  Pac.  641,  24  L. 
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R.  A.  (N.  S.)  545;  Cobb  v.  Hartenstein,  47  Utah,  174,  193, 
152  Pac.  424;  Russell  v.  Watkins,  49  Utah,  598,  164  Pac.  867. 

If  it  should  appear  that  the  evidence  on  which  the  verdict 
is  based  is  so  incredible  or  inherently  improbable  or  so 
inconsistent  with  or  contrary  to  natural  laws  or  physi-  12 
cal  facts,  as  to  impel  but  the  one  conclusion  that  the 
verdict  is  the  rejsult  of  mistake,  prejudice,  or  passion,  we 
might  then  very  properly  say  that  the  verdict  is  not  supported 
by  substantial  evidence,  or  that  there  is  not  a  substantial  con- 
flict of  evidence,  and  therefore  the  lower  court  abused  its  dis- 
cretion  or  erred  in  refusing  to  grant  the  new  trial.  In  such  a 
case  we  look  into  the  evidence,  examine  its  legal  effect,  and 
opposing  logical  tendencies,  if  any,  not  for  the  purpose  of  de- 
ciding the  facts,  as  we  may  do  in  equity  cases,  but  to  deter- 
mine whether  or  not  the  trial  court  erred  in  its  application  of 
fixed  legal  principles.  Our  power  or  authority  to  do  so  must, 
of  course,  be  exercised  cautiously ;  but  the  fact  that  an  in- 
cautious exercise  of  such  power  may  transcend  our  constitu- 
tional authority  in  cases  at  law  to  hear  and  determine 
questions  of  law  only  is  not  inconsistent  with  its  existence.  A 
question  of  law  is  never  an  abstract  question.  It  arises  only 
with  respect  to  ascertained  facts  or  their  logical  and  legal 
tendencies  as  matter  of  proof.  The  inquiry  then  is:  What 
are  the  facts  ?  And,  secondly,  what  is  the  legal  principle  ap- 
plicable thereto  1  If  the  evidence,  taken  as  a  whole,  be  reason- 
ably susceptible  of  opposite  conclusions  as  to  the  existence  or 
nonexistence  of  an  ultimate  fact,  depending  upon  inferences 
to  be  drawn  therefrom,  or  the  weight  to  be  given  to  the  testi- 
mony of  this  or  that  witness,  or  set  of  witnesses,  we  must  con- 
clusively presume  the  fact  to  be  such  as  will  support  the 
ruling  which  we  are  called  upon  to  review ;  but  if,  after  giving 
due  consideration  to  the  fact  that  the  trial  judge  is  better 
able  to  weigh  conflicting  evidence,  the  evidence  be  such  never- 
theless as  to  impel  but  one  reasonable  conclusion,  and  that  as 
to  a  fact  adverse  to  the  ruling,  it  would  be  our  duty  as  an 
appellate  court  to  so  declare,  notwithstanding  there  might  be 
some  conflict  in  the  evidence. 

In  Stafford  v.  Adams,  113  Mo.  App.  717,  88  S.  W.  1130,  the 
court  said : 
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"It  is  the  duty  of  courts  to  determine  what  constitutes  sub- 
stantial evidence,  and  the  business  of  the  triors  of  fact  to  settle 
conflicts  therein." 

And  the  same  court,  in  Brockman  Commission  Co,  w  Aaron, 
145  Mo.  App.  307,  130  S.  W.  116,  said : 

"While-  appellate  courts  uniformly  adhere  to  the  rule  that  the 
credibility  of  witnesses  and  the  weight  to  be  given  their  testimony 
are  issues  of,  fact  and  not  of  law»  the  rule  has  never  been  carried 
to  the  length  of  requiring  courts  to  accord  probative  value  to  tes- 
timony that  is  so  palpably  false  or  absurd  that  no  reasonable  mind 
would  give  it  any  credence.  It  is  within  the  province  of  the  court 
to  ascertain  whether  or  not  testimony  has  any  evidentiary  strength, 
and,  if  it  is  found  to  be  impotent,  to  cast  it  aside  as  tho  it  had 
not  been  given." 

In  the  case  of  Toledo,  8t,  L.  &  W.  fi.  Co.  v.  Bowe,  191  Fed. 
776,  at  page  782,  112  C.  C.  A.  262,  at  page  268,  *' substantial 
evidence"  is  defined  with  reference  to  the  facts  of  that  case 
as  follows: 

"It  must  be,  as  said  Judge  Severens,  'something  of  substance 
and  relevant  consequence,  and  not  vague,  uncertain,  or  irrelevant 
matter  not  carrying  the  quality  of  "proof"  or  having  fitness  to 
induce  conviction.'" 

And  again,  at  page  785,  of  191  Fed.,  at  page  271  of  112 
C.  C.  A.: 

"If  the  circumstances  are  such  that  it  can  be  said  fair-minded 
men  might  not  agree  as  to  the  conclusions  to  be  drawn,  the  case 
must  be  submitted  to  the  jury." 

In  Newton  v.  Railroad  Co,,  43  Utah,  at  page  229,  134  Pac. 
at  page  571,  this  court  said : 

"If  it  is  clear  that  the  injured  person  failed  to  exercise  ordi- 
nary care,  the  question  is  one  of  law;  but,  if  the  circumstances 
are  such  as  to  leave  that  question  shrouded  in  doubt  to  the  extent 
that  difPerent  minds  may  fairly  and  honestly  arrive  at  different 
conclusions,  then  it  is  a  question  of  fact" 

As  applied  to  particular  circumstances  of  the  case,  the  fol- 
lowing statement,  bearing  upon  the  substantial  e\ddence  rule, 
is  approved  by  this  court  *in  the  case  of  Christensen  v.  Rait- 
road,  35  Utah  at  page  146,  99  Pac.  at  page  680,  20  L.  R.  A. 
(N.  S.)  255,  18  Ann.  Cas.  1159. 

"Where  the  evidence  of  negligence  is  entirely  inferential  and 
the  testimony  for  the  defendant  is  clear  and  undisputed  to  the 


Digitized  by 


Google 


166  SUPREME  ,COURT  OF  UTAH  [Oct. 

Vallotis  V.  Utah-Apex  Mining  Co.,  55  Utah  151. 
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effect  that  there  was  no  negligence,  the  plaintiff's  case  is  overcome 
as  a  matter  of  law,  and  it  becomes  the  duty  of  the  Judge  to  take 
the  case  from  the  jury." 

The  same  doctrine  was  considered  in  the  case  of  Tremelling 
V.  So.  Pac.  Co.,  51  Utah  at  page  201,  170  Pac.  at  page  84,  in 
the  following  language : 

"It  must  not  be  assumed,  however,  that  the  rule  thus  stated  can 
'  be  given  general  application.  Indeed,  the  rule  can  rarely  be  ap- 
plied, since  the  evidence  generally  is  such  that  it  is  the  exclusive 
province  of  the  jury  to  draw  the  inferences  therefrom." 

The  following  cases  illustrate  the  priociple  that  the  appel- 
late court  will  disregard  evidence  which  is  contrary  to  natural 
laws,  physical  facts,  or  scientific  principles :  Note  to  Fleming 
V.  Northern  Tissue  Paper  Co.  (Wis.)  15  L.  R.  A.  (N.  S.)  701 ; 
McCarthy  v.  Bangor  &  Aroostook  Co.,  112  Me.  1,  90  Atl.  490, 
L.  R.  A.  1915B,  140,  and  note ;  Russell  v.  Watkins,  supra. 

In  Jensen  v.  Railroad  Co.,  44  Utah,  100,  138  Pac.  1185,  in 
which  case  it  was  urged  that  the  trial  court  had  erred  in  re- 
fusing to  grant  a  new  trial  on  the  alleged  ground  that  the 
verdict  was  excessive  and  was  rendered  under  the  influence  of 
passion  and  prejildice,  it  was  said : 

"Whether  a  new  trial  should  or  should  not  be  granted  on  this 
ground,  of  necessity,  must  largely  rest  within  the  sound  discre- 
tion of  the  trial  court.  Still  that  court,  in  such  particular,  is  not 
supreme  or  beyond  reach.  Its  action  may  nevertheless  be  inquired 
into  and  reviewed  on  an  alleged  abuse  of  discretion,  or  a  capricious 
or  arbitrary  exercise  of  power  in  such  respect  Such  a  review  is 
not  a  review  of  a  question  of  fact,  but  of  law.  ♦  ♦  ♦  Our  power 
to  correct  a  plain  abuse  of  discretion  or  undo  a  mere  capricious  or 
arbitrary  exercise  of  power  cannot  be  doubted." 

What  are  the  facts  which  appellant  contends  clearly  demon- 
strate that  the  lower  court  abused  its  discretion  in  denying  the 
motion  for  a  new  trial  T  Are  they  of  such  a  nature  that  we 
may  say  as  a  matter  of  law  that  the  verdict  is  not  supported 
by  substantial  evidence! 

While  the  evidence  on  the  part  of  the  defendant,  consisting 
of  the  testimony  of  seven  witnesses,  tended  strongly  to  prove 
that  the  ladder  in  question  was  in  sound  condition  at  the  time 
of  the  accident,  which  occurred  about  11 :45  at  night,  when 
the  workmen  of  the  second  shift  were  leaving  their  work  and 
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the  third  shift  was  preparing  to  come  on,  and  that  the  plain- 
tilBf's  foot  probably  slipped  oflf  a  secure  rung  as  he  was  de- 
scending the  ladder,  it  was  not  conclusive.  Not  only  the  tes- 
timony of  the  plaintiff,  but  the  testimony  of  three  other  wit- 
nesses produced  in  his  behalf,  equally  positive  and  more  di- 
rect, tended  to  prove  that  plaintiflf's  fall  and  consequent  in- 
jury was  caused  by  a  loose  rung  which  gave  way  as  plaintiff 
stepped  upon  it.  Reasonably  certain  it  is  that  if  the  rung 
gave  way  as  plaintiff  stepped  upon  it,  and  caused  him  to  fall, 
as  he  testified,  the  rung  was  loose  and  insecure  at  that  time. 

The  testimony  on  the  part  of  the  defendant  concerning  the 
soundness  of  the  ladder  related  to  a  time  before  and  after  the 
accident,  but  in  a  degree  of  remoteness  therefrom  that  it  did 
not  preclude  the  possibility  that  the  defect  actually  existed  at 
the  time  of  the  accident,  but  had  been  immediately  thereafter 
repaired  by  somebody,  except  only  the  testimony  given  by  the 
shift  boss,  who  descended  the  ladder  about  five  minutes  before 
the  accident,  and  who  testified  that  then  **the  ladder  was  all 
right,  there  was  nothing  wrong  with  it."  But  it  is  quite  ap- 
parent even  from  the  record  of  his  testimony  that  he  was 
conscious  that  he  had  made  this  statement  of  fact  rather  more 
strongly  than  he  was  justified  in  doing,  because  he  added, 
**  everything  was — T  (Jould  not  find  anything  loose  on  it,  that 
is,  I  didn't  notice  anjrthing  the  matter  with  the  ladder  at  all," 
clearly  indicating  the  probability  or  possibility  that  a  rung 
may  have  been  loose  which  he  failed  to  observe. 

On  the  other  hand,  besides  the  testimony  of  the  plaintiff  as 
to  the  condition  of  the  ladder  and  his  consequent  injury,  one 
of  his  witnesses,  who,  it  was  shown,  descended  the  ladder  im- 
mediately before  plaintiff  descended  it,  testified  in  substance 
that  when  he  reached  the  rung  in  question  he  felt  that  it  was 
loose  and  avoided  it  by  stepping  over  it  to  the  next  rung  be- 
low. This  witness  was  knocked  from  the  ladder  by  the  falling 
body  of  the  plaintiff  and  was  injured  at  the  same  tiAie.  Two 
other  witnesses  for  the  plaintiff,  who  descended  the  ladder  a 
few  minutes  after  the  accident  and  were  the  last  to  leave  the 
1,200-foot  level,  each  testified  that  when  he  descended  the  lad- 
der he  observed  that  the  rung  in  question  was  missing,  and 
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oni  of  them  testified  to  the  finding  of  a  similar  mng  at  the 
bottom  of  the  shaft,  near  the  ladder,  which  he  picked  up  but 
left  in  the  place  where  he  had  found  it.  This  testimony  was 
also  corroborated  by  the  other  witness.  Moreover,  the  confiict 
in  the  evidence  as  to  the  condition  of  the  ladder  at  the  time  of 
the  accident  would  have  been  largely  explained  if,  as  a  matter 
of  fact,  somebody  had  replaced  the  rung  of  the  ladder  during 
the  interim  of  about  thirty  minutes  between  the  changing  of 
shifts,  which  would  be  a  very  natural  thing  to  do,  and  Avhich 
any  one  of  the  timbermen  might  have  done  to  prevent  injury 
to  the  workmen  of  the  on-coming  shift. 

Therefore,  so  far  as  the  soundness  of  the  ladder,  or  the 
looseness  of  the  rung,  and  the  resulting  injury  to  plaintiff,  is 
concerned,  there  was  a  substantial  conflict  of  evidence  which 
required  the  jury  to  weigh  the  conflicting  evidence  and  the 
credibility  of  the  witnesses  who  testified  thereto  and  determine 
the  question  of  fact  thus  presented.  In  view  of  the  verdict  of 
the  jury  and  the  trial  court's  ruling  on  motion  for  new  trial, 
that  question  of  fact  must  be  resolved  against  the  appellant 
and  in  favor  of  the  trial  court's  ruling. 

The  only  question  about  which  there  can  be  any  serious  or 
reasonable  controversy  is  as  to  when  the  rung  became  loose 
and  whether  the  defendant  had  timely  notice  thereof,  actual 
or  constructive.  It  appeiared  without  contradiction,  that  the 
shift  boss  of  the  shift  to  which  plaintiff  belonged  descended 
the  ladder  about  five  minutes  before  the  accident  occurred, 
when  the  workmen- on  his  shift  had  finished  their  labor  and 
were  about  to  descend  the  ladder  to  the  1,300-foot  level.  If, 
therefore,  there  was  any  evidence  tending  to  show  that  the 
rung  was  loose  at  that  time,  the  jury  would  have  been  justified 
in  finding  that  the  shift  boss  either  observed  it  of,  in  the  exer- 
cise of  ordinary  care,  should  have  discovered  it  and  caused 
immediate  repair  of  the  ladder  to  be  made.  If  the  jury  be- 
lieved the  testimony  of  the  witness  Katrinas,  who  appellant 
contends  was  impeached,  to  the  effect  that  he  had  noticed  loose 
rungs  in  the  ladder  for  three  or  four  days  before  the  accident 
and  had  also  observed  a  loose  rung  at  or  about  4  o'clock  in 
the  afternoon  of  the  day  of  the  accident,  when  he,  the  plain- 
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tiff,  and  others,  including  the  shift  boss,  ascended  the  ladder 
to  their  work,  then  the  question  of  facts  as  to  whether  the 
defendant  had  notice,  actual  or  constructive,  of  such  condition 
of  the  ladder,  must  also  be  resolved  against  the  appellant,  for 
it  cannot  in  such  a  case  be  successfully  contended  that  the 
defendant  did  not  have  at  least  ample  time  and  opportunity 
to  discover  and  repair  the  defect,  especially  in  view  of  the 
fact  that  the  shift  boss  followed  the  men  up  the  ladder  that  af- 
ternoon and  was  the  first  man  to  descend  the  ladder  when 
the  men  quit  their  work  that  night.  But  if  th^  jury 
did  not  believe  this  testimony  given  by  the  witness  13 
Katrinas — and  it  must  be  conceded  that  there  is  grave 
doubt  as  to  its  truth,  as  neither  the  plaintiff  nor  two  of  plain- 
tiff's witnesses  observed  any  such  defects  at  that  time,  ac- 
cording to  their  testimony — there  was  nevertheless  other  evi- 
dence from  which  the  jury  could  have  found  that  the  loose- 
ness of  the  rung  had  been  caused  some  time  between  4  o'clock 
that  afternoon  and  the  cessation  of  their  work  that  night,  and 
during  the  progress  of  said  work,  and  therefore  the  defend- 
ant, through  its  shift  boss,  had  timely  notice  thereof. 

It  was  shown  that  the  defendant  was  accustomed  to  use  the 
manway  in  which  the  ladder  was  constructed  for  the  purpose 
of  hoisting  heavy  timbers  from  the  1,300-foot  level  to  the 
1,200-foot  level,  and  that  such  practice  sometimes  caused 
those  timbers  to  swing  against  the  ladder  and  loosen  its  rungs, 
necessitating  repairs,  and  that,  while  plaintiff  and  the  work- 
men of  the  second  shift  were  working  on  the  1,200-foot  level 
on  the  day  of  the  accident,  such  timbers  were  hoisted  in  the 
manway.  Since  there  was  no  evidence  of  any  other  cause,  it 
was  for  the  Jury  to  say  whether  or  not  the  loose  rung  was 
caused  by  the  hoisting  of  such  timbers  during  that  time.  We 
cannot  say  that  they  were  not  justified  in  so  affirmatively  find- 
ing, and,  if  such  was  the  fact,  the  shift  boss,  who  preceded  the 
men  in  descending  the  ladder  about  five  minutes  before  the 
accident,  had  opportunity  to  discover  it  and  cause  it  to  be 
repaired,  or  at  least  the  jury  had  the  right  to  so  find.  Since 
the  shift  boss  was  charged  with  the  duty  of  making  necessary 
inspections  and  causing  necessary  repairs  to  be  made,  the 
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knowledge  that  he  might  thus  have  acquired  would  be  im- 
puted to  the  defendant,  his  principal. 

While,  as  it  appears,  the  defendant  had  the  preponderance 
in  niunber  of  witnesses,  it  does  not  necessarily  follow  that  the 
preponderance  of  the  weight  of  the  evidence  was  on  the  side 
of  defendant  or  that  the  preponderance  of  the  weight  of  the 
evidence  was  not  in  favor  of  the  plaintiflP.  It  was  a  case  of 
the  credibility  of  witnesses,  substantially  conflicting  evidence 
and  inferences  to  be  drawn  therefrom,  concerning  which  fair- 
minded  men  might  reasonably  entertain  diflPerent  conclusions. 
Therefore,  as  the  existence  of  the  defective  rung  and 
defendant's  knowledge  thereof  and  sufficient  opportu-  14 
nity  to  remedy  it  are  the  only  findings  of  the  jury 
which  appellant  contends  are  not  justified  by  the  evidence, 
and  the  record  discloses  no  substantial  error,  it  must  be  held 
as  a  matter  of  law  that  the  trial  court  did  not  abuse  its  dis- 
cretion in  denying  appellant's  motion  for  new  trial.  The 
judgment  of  the  trial  court  is  therefore  affirmed,  with  costs  to 
the  respondent. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


HOGGAN  V.  PRICE  RIVER  IRRIGATION  CO.  et  al. 
No.  3303.    Decided  October  10,  1919.     (184  Pac.  536.) 

Appeal  and  Ebbor — ^Filing  of  Amended  Complaint  Setting 
Up  New  Causk  op  Action  Harmless.  The  denial  of  defend- 
ant's motion  to  strike  from  the  file  an  amendM  and  supple- 
mental complaint,  because  additional  causes  of  action  were 
set  forth,  referring  to  an  allegation  asking  attorney's  fees 
which  was  not  in  the  original  complaint,  was  not  prejudicial 
error,  where  no  attorney's  fees  were  allowed  and  no  further 
attention  paid  by  either  counsel  or  court  to  the  question  of 
attorney's  fees.     (Page  175.) 

Pleading — Cbeditors*  Bill  Not  Multifarious.  A  complaint,  in 
effect  a  creditor's  bill  after  exhaustion  of  legal  remedies,  seek- 
ing to  force  a  creditor's  lien  on  debtor's  property  and  to  fol- 
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low  assets  of  the  debtor  corporation  Into  the  hands  of  all  who 
are  not  bona  fide  purchasers,  the  facts  stated  relating  wholly 
to  the  same  general  cause  of  action,  is  not  multifarious,  and  not 
subject  to  demurrer. for  Improperly  uniting  or  mingling  causes 
of  action,  which  should  be  separately  stated.    (Page  176.) 

3.  CoRPOBATioNs — New  Cobpobahon  Oboanized  bt  Seller's  Stock- 
HOLDEBS  Liable  fob  Seixeb's  Debts.  The  management  of  one 
corporation  may  organize  another  and  transfer  its  property 
to  the^new  corporation,  but  if  it  does  so,  even  with  the  con- 
sent of  all  its  stockholders,  the  new  corporation  is  liable  for 
the  debts  of  the  other  to  the  extent  of  the  value  of  the  prop- 
erty received;  and,  assuming  that  such  conveyance  was  not 
void  unless  fraudulent,  nor  for  the  purpose  of  hindering  or 
defrauding  creditors,  the  creditors  still  have  the  right  to  fol- 
low the  property  thus  transferred.!    (Page  177.) 

4.  CJ6BFOBATION8 — STOCEHOLDEBS     ON     TBANSFEB     TO     New     COBPOBA- 

poBATioN  Having  Same  Dibbctobs,  Not  Ljable  fob  Ultba  Vibes 
Acts.  Evidence  held  not  to  show  transactions  by  which  debtor 
corporation  was  stripped  of  all  its  property  resulted  from  fraud 
or  bad  faith  of  the  directors,  or  that  there  was  any  dissipation 
of  assets  in  making  such  conveyances,  or  any  intent  that  such 
transactions  should  be  of  advantage  to  the  directors  of  both 
the  selling  and  buying  corporation,  except  perhaps  incidentally 
as  stockholders  and  defendants  in  creditors'  action,  and  those 
stockholders  who  were  not  directors  of  the  debtor  corporation 
at  the  time  of  such  transfer  were  not  accountable  for  the  cor- 
poration's illegal  or  ultra  vires  acts.     (Page  179.) 

5.  Cobpobations — ^Rights  of  Cbeditobs  on  Tbansfeb  of  Pbopebtt 
to  New  (X«pobation — Sales.  A  trust  agreement,  under  which  . 
all  the  property  of  the  debtor  corporation  was  transferred  to 
a  new  corporation,  construed  and  held  to  provide  that  the 
proceeds  of  sale  of  water  shares  should  be  applied  first  to  pay 
the  debts  the  oopipany  incurred  in  connection  with  the  con- 
struction of  its  irrigation  project,  excepting  only  a  loan  from 
the  state,  so  that  a  creditor  of  the  company  was  entitled  to 
payment  out  of  the  proceeds  of  stock  sales.    (Page  182.) 

6.  CospoBATioNS — Rights  of  Qfficebs  and  Stockholdebs  Undbb 
CBEDrroBs'  Bill.  Where  individual  stockholders,  defendants 
in  a  creditor's  suit,  paid  out  their  money  for  the  corporation, 
a  stockholder,  who  was  not  a  di|*ector  of  the  debtor  corpora- 
tion, had  a  right  to  accept  a  preference  by  pasrment  in  cor- 
porate stock  whether  the  company  was  insolvent  or  not,  but 
a  director  of  an  insolvent  corporation  had  no  right  to  do  so 


1  Cooper  V.  lAght  d  Power  Co.,  36  Utah,  570,  102  Pac.  202,  136 
Am.  St  Rep.  1075. 
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whether  he  hecame  creditor  as  giiarantor,  indorser,  or  surety. 
(Page  183.) 

7.  OoBP(»ATioNS — Payment  op  Notes  to  Director  When  Corpora- 
tion Was  Insolvent.  Where  a  corporation  was  willing  to 
make  unusually  liberal  discounts  to  a  stockholder  purchasing 
its  notes,  the  purchaser  would  not  for  such  reason  be  charged 
with  fraud  or  dishonesty,  but  if  such  purchaser  was  a  director 
when  presenting  the  purchase  notes  for  payment,  and  the  com- 
pany was  then  insolvent,  he  would  not  be  justified  in  accept- 
ing and  appropriating  shares  in  a  new  corporation  in  payment 
of  such  debts,  thus  deprivii^g  other  creditors  of  a  fund  to  which 
they  were  entitled,  and  as  director  he  must  be  presumed  to 
know  the  corporation's  financial  condition.     (Page  184.) 

8.  Appeal  and  Error — Insufficiency  of  Record  to  ESstabush 
Value  at  Transfer  of  Assets  to  New  Corporation.  In  a  cred- 
itor's bill  to  subject  property  of  a  debtor  irrigation  company 
passing  into  the  hands  of  another  corporation  to  his  claims, 
failure  to  determine  whether  the  irrigation  company  was  in- 

.  solvent  at  a  particular  time  leaves  the  Supreme  Ck>urt  unable 
to  direct  what  findings  should  be  made  as  to  the  price  of  the 
stock  or  water  shares  in  the  new  company  at  the  time  of  the 
transfer  to  it  from  the  irrigation  company;  the  price  fixed 
in  a  trust  agreement  for  transfer  being  purely  fictitious. 
(Page  184.) 

Appeal  from  District  Court  of  Salt  Lake  County,  Third 
District,  H.  M,  Stephens^  Judge. 

Action  by  James  W.  Hoggan  against  the  Price  River  Irriga- 
tion Company,  a  corporation,  and  others. 

Judgment  for  plaintiflF,  and  the  named  defendant  and  cer- 
tain other  defendants  appeal. 

Reversed  as  to  certain  defendants,  reversed  and  directed 
as  to  certain  others,  and  affirmed  as  to  others 

M,  Thomas  and  Soule  &  Spaulding,  all  of  Salt  Lake  City, 
for  appellants. 

Willard  Hanson  and  Dey  dc  Hoppatigh,  all  of  Salt  Lake 
City,  for  respondent. 
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WEBER,  J. 


The  substance  of  plain  tiff's  amended  and  supplemental 
complaint  is  that  in  1906  he  sold  and  conveyed  the  Mammoth 
Reservoir  system,  with  buildings  and  personal  property,  to 
the  Utah  Irrigation  &  Power  Company  for  $20,000,  on  which 
a  partial  payment  of  $500  was  made ;  that  on  July  22,  1907, 
the  Irrigated  Lands  Company,  one  of  the  above  defendants, 
was  incorporated  under  the  laws  of  Utah,  and  took  over  the 
property  of  the  Utah  Irrigation  &  Power  Company,  and  as- 
sumed the  debts  of  the  latter  company,  including  plaintiff 's 
claim;  that  in  January,  1910,  the  Irrigated  Lands  Company 
made  and  delivered  to  plaintiff  its  promissory  notes,  secured 
by  shares  of  stock  in  the  Price  River  Irrigation  Company  and 
the  Abraham  Irrigation  Company;  that  said  notes  were  not 
paid  when  due;  that  plaintiff  obtained  judgment,  sold  the 
collateral  which  he  had  received  with  the  notes  for  the  sum 
of  $4,890,  and  that  in  one  case  the  deficiency  judgment 
amounted  to  $13,910.90  and  in  the  other  the  judgment  was 
for  $882.82;  that  executions  were  issued  and  were  returned 
wholly  unsatisfied.  / 

Plaintiff  further  alleges  that  on  the  4th  day  of  January, 
1910,  John  Y.  Smith,  Van  D.  Spaulding,  Thomas  Austin, 
George  A.  Smith,  Thomas  Webb,  Charles  Tyn^,  William  D. 
Livingston,  David  Morgan,  Albert  Smith,  and  Frank  Nelsen 
constituted  the  entire  board  of  directors  and  managing  ofScers 
of  said  Irrigated  Lands  Company,  and  owned  and  controlled 
substantially  the  entire  outstanding  capital  stock  of  said  cor- 
poration; that  at  the  same  time  the  said  John  Y.  Smith, 
(leorge  A.  Smith,  Thomas  Austin,  William  D.  Livingston,  Al- 
bert Smith,  Frank  Nelsen,  and  David  Morgan  constituted  the 
entire  board  of  directors  and  managing  oflScers  and  agents 
of  the  Price  River  Irrigation  Company,  and  were  the  owners 
and  holders  of  substantially  all  of  its  capital  stock ;  that  be- 
tween the  1st  day  of  August,  1909,  and  the  12th  day  of  Janu- 
ary, 1911,  all  of  the  defendants  to  this  suit,  contriving  and  in- 
tending to  defraud  the  plaintiff  of  his  claim  against  the  Irri- 
gated Lands  Company,  and  with  intent  to  hinder,  delay,  and 
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defraud  its  creditors,  and  wrongfully  to  appropriate  to  them- 
selves, without  any  adequate  or  substantial  consideration,  all 
the  assets  of  said  last-named  company,  made  and  caused  to 
be  made  by  said  company  various  pretended  contracts  and 
agreements  with  the  Price  River  Irrigation  Company,  and  the 
other  defendants,  whereby  the  Irrigated  Lands  Company  con- 
veyed and  delivered,  without  any  adequate  or  substantial 
consideration  whatsoever  therefor,  all  the  proi)erty,  real  and 
personal,  and  all  rights  and  franchises  of  the  said  Irrigated 
Lands  Company  to  the  said  Price  River  Irrigation  Company, 
and  to  the  other  defendants;  that  by  reason  of  the  transfers, 
assignments,  and  conveyances  by  the  Irrigated  Lands  Com- 
pany to  the  said  defendants  all  of  the  assets  of  the  Irrigated 
Lands  Company  were  conveyed,  transferred,  and  assigned  to 
the  said  defendants,  and  said  Irrigated  Lands  Company,  by 
reason  of  the  same,  was  rendered  bankrupt  and  unable  to 
pay  any  of  its  debts  and  obligations,  including  the  debt  and 
'  obligation  owing  to  plaintiff;  that  the  property  so  transferred, 
'  conveyed,  and  assigned  to  said  defendants  was  worth  at  least 
^the  sum  of  $200,000,  and  was  more  than  ample  to  pay  the 
debts  and  obligations  owing  plaintiff  by  the  Irrigated  Lands 
Company ;  that  the  shares  of  stock  in  the  Price  River  Irriga- 
tion Company  so  transferred  and  assigned  to  the  several  de- 
fendants had,  on  or  about  the  24th  day  of  October,  1908.  been 
placed  in  trust  with  William  D.  Livingston,  as  trustee,  for 
the  purpose  of  paying  the  debts  and  obligations  of  the  Irri- 
gated Lands  Company  incurred  for  and  in  connection  with 
the  construction  of  said  project  of  said  Irrigated  Lands  Com- 
pany, including  the  reservoir  and  main  canals  of  the  said 
Mammoth  Reservoir  system,  other  than  a  loan  theretofore 
made  by  the  state  of  Utah,  and  that  plaintiff's  claims  hereto- 
fore placed  in  judgment  were  incurred  in  connection  with  the 
•construction  of  said  project  and  scheme,  and  for  the  reservoir 
site,  maps,  and  filings,  water  rights  and  other  property,  and 
tools  and  implements  in  connection  therewith ;  that  said  trust 
at  the  time  of  said  transfer  had  not  terminated,  and  the  plain- 
tiff by  virtue  of  said  trust  was  entitled  in  equity  to  a  lien 
upon  said  stock  and  to  be  paid  therefrom;  that  the  said  de- 
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fendants  and  each  and  all  of  them  well  knew  of  said  trust, 
and  well  knew  of  the  rights  of  the  plaintiflf  therein ;  that  the 
transfer  of  said  Price  River  Irrigation  Company  stock  was  a 
conversion  of  said  stock  and  a  violation  of  said  trust,  and  the 
said  defendants  and  each  and  all  participating  therein  were, 
and  are,  liable  to  account  to  the  plaintiflf  for  the  property  so 
sold  and  converted ;  that  by  the  said  conveyances  and  assign- 
ments the  Irrigated  Lands  Company  was  deprived  of  all  its 
properties,  franchises,  and  assets  of  every  kind  and  descrip- 
tion, including  prop^y  necessarily  held  and  used  in  the  op- 
eration, use,  and  enjoyment  of  the  rights  and  privileges  con- 
ferred by  its  franchises,  without  wliich  its  franchises  could  not 
be  successfully  operated  and  enjoyed,  and  thereby  became 
wholly  insolvent  and  unable  to  pay  plaintiff's  claim  or  any 
part  thereof,  except  so  far  as  the  same  was  secured  by  said 
collateral;  that  plaintiit  had  no  notice,  knowledge,  informa- 
tion, or  belief  of  the  fraud  until  after  rendition  of  the  judg- 
ment hereinbefore  pleaded ;  that  defendants  pretend  that  they 
do  not  now  own  and  are  not  in'  possession  or  control  of  the 
property  heretofore  received  by  them,  and  that  because  they 
have  ceased  to  own  and  hold  said  property  they  are  relieved 
from  all  obligation  to  account  herein ;  but  plaintiflf  alleges  that 
defendants  in  receiving  said  property,  and  in  participating  in 
the  wrongful  acts  herein  set  forth,  became  and  are  liable  to 
account  for  the  full  value  of  said  property  as  of  the  date  of 
the  transfer ;  that  by  reason  of  the  trust  set  forth  in  favor  of 
plaintiflf  he  is  entitled  to  require  all  of  said  parties  to  account 
for  said  property  and  its  value  as  of  the  date  of  the  transfer 
thereof,  and  that  the  individual  directors  of  the  said  Irrigated 
Lands  Company,  made  defendants  herein,  are  personally  li- 
able to  plaintiflf  and  the  other  creditors  for  the  value  of  the 
property  so  dissipated  and  distributed  by  the  said  directors 
in  violation  of  their  trust  and  duties  as  such  oflScers. 

A  motion  was  made  by  defendants  to  strike  the  amended 
and  supplemental  complaint  from  the  files  because  ad- 
ditional causes  of  action  were  set  forth.     The  motion  1 
was  overruled.     It  is  contended  that  an  allegation  in 
which  attorneys'  fees  were  claimed  was  an  additional  cause  of 
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action,  and  should  have  been  stricken.  As  no  attorney'  fees 
were  allowed  and  no  further  attention  was  paid  byi  either 
counsel  or  court  to  the  question  of  attorneys'  fees,  the  ruling 
of  the  court  did  not  constitute  prejudicial  error.  To  allow  the 
amendment,  or  the  filing  of  a  supplemental  complaint  was 
clearly  within  the  discretion  of  the  court,  and  the  ruling  on 
the  motion  was  not  erroneous.    15  C.  J.  1445. 

A  demurrer  was  interposed  on  the  ground  that  several  causes 
of  action  had  been  improperly  united  and  mingled  to- 
gether, and  that  the  causes  of  action  were  not  sepa  2 
rately  stated.  The  complaint  is  in  effect  a  creditor's 
bill  after  exhaustion  of  legal  remedies.  The  crux  of  it  is  that 
the  creditor  seeks  to  force  a  creditor's  lien  on  the  property  of 
the  debtor,  and  seeks  to  follow  assets  of  the  corporation  debtor 
in  the  hands  of  all  who  are  not  bona  fide  purchasers.  The 
facts  stated  in  the  complaint  relate  to  the  same  general  caiLse 
of  action,  and  the  complaint  is  therefore  not  multifarious.  15 
C.  J.  1424;  8  R.  C.  L.  section  531;  2  Thompson.  Corp. 
section  1317 ;  Haskin  Wood  V.  Co,  v.  Cleveland  8,  Co,.  94  Va. 
439,  26  S.  E.  878;  Wood  v.  Sidney  8,  &  F,  Co,,  92  Hun,  22, 
37  N.  Y.  Supp.  885. 

Issues  were  joined  by  answers  of  defendants,  and  at  the 
close  of  the  trial  the  case  was  dismissed  as  to  all  defendants 
except  Irrigated  Lands  Company,  -Price  River  Irrigation 
Company,  Thomas  Austin,  George  A.  €mith,  Albert  Smith 
and  John  Y.  Smith,  who,  with  the  exception  of  the  Irrigated 
Lands  Company,  are  the  appellants  here.  All  issues  were 
found  in  favor  of  plaintiff.  The  court's  conclusions  of  law 
were,  in  part : 

"1.  That  the  attempted  transfer  to  the  defendant  tho  Price 
River  Irrigation  Company  of  the  property  and  assets  of  the 
Irrigated  liands  Company,  under  date  of  January  12,  1911,  was 
fraudulent  and  void,  and  the  taking  of  said  property  by  the  Price 
River  Irrigation  Company  was  a  wrongful  appropriation  and  con- 
version of  said  property  as  against  the  plaintifT  herein;  and  that 
as  against  said  plaintiff  said  property  is  and  should  be  adjudged 
and  decreed  to  be  the  property  of  the  Irrigated  Lands  Company, 
and  subject  to  plaintiff's  judgments. 

"2.  That  the  plaintiff  is  entitled  to  have  applied  the  property 
00  attempted  to  be  transferred  and  so  converted,  and  the  pro- 
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ceeds  thereof,  to  the  satisfaction  of  his  said  Judgments,  here- 
inbefore set  forth,  recovered  against  the  said  Irrigated  Lands  Com- 
pany; and  to  have  and  recover  from  said  property,  and  the  pro- 
ceeds thereof,  the  sum  of  said  judgments,  together  with  Interest 
to  this  date,  aggregating  the  sum  of  $18,812.80,  and  also  interest 
hereinafter  accruing  until  paid,  together  with  his  costs  of  suit 

"3.  That  a  special  master  should  be  appointed  to  take  over  and 
sell  so  much  of  the  real  and  personal  property  so  wrongfully  ap- 
propriated by  the  Price  River  Irrigation  Company  as  may  be  re- 
quired to  pay  plaintiffs  claim,  together  with  interest  costs  of 
sale,  special  master's  fees,  and  the  costs  of  this  suit 

"4.  That  in  the  event  the  proceeds  of  said  sale  are  Insufficient 
to  pfty  the  costs  and  expenses  herein,  and  plaintiff's  said  claim  in 
full,  the  plaintiff  is  entftled  to  a  personal  judgment  for  such  de- 
ficiency as  may  remain  against  the  Price  River  Irrigation  Com- 
pany, John  Y.  Smith,  Thomas  Austin,  and  George  A.  Smith,  to  the 
extent  that  the  property  so  converted  has  been  sold,  mortgaged, 
or  depreciated  in  value  through  the  acts  of  the  said  defendant 
corporation,  and  while  in  its  hands,  which  loss,  dissipation,  and 
depreciation  of  assets  exceed  the  plaintiff's  said  judgments,  and 
execution  against  said  defendants  should  issue  therefor." 

Ninety  alleged  errors  are  assigned.  The  record  is  volumin- 
ous. We  have  read  the  testimony  as  it  appears  in  both  the 
abstract  and  the  transcript.  Except  to  refer  to  some  of  the 
more  important  of  the  essential  facts,  it  is  neither  practicable 
nor  necessary  to  review  the  evidence.  That  all  the  property 
of  the  Irrigated  Lands  Company  was  transferred  to  the  Price 
River  Irrigation  Company,  who  refused  to  pay  plaintiff  the 
amount  due  him,  is  undisputed.  In  fact,  when  the  last  rem- 
nant of  the  Irrigated  Lands  Company's  assets  was  transferred 
to  the  Price  River  Irrigation  Company',  it  was  expressly  stipu- 
lated between  the  two  corporations  that  the  Price  River  Irri- 
gation Company  did  not  assume  or  agree  to  pay  any  of  the 
obligations  or  indebtedness  of  the  Irrigated  Lands  Company. 
It  is  also  conceded  that  the  Price  River  Irrigation  Company 
never  had  any  property  save  that  received  from  the  Irrigated 
Lands  Company.  The  management  of  one  corporation  may 
oi^anize  another  and  transfer  its  property  to  the  new 
corporation,  but  if  it  does  so,  even  with  the  consent  of  3 

all  its  stockholders,  the  new  corporation  is  liable  for  the 
debts  of  the  other  to  the  extent  of  the  value  of  the  property 
received.    Cooper  v.  Light  &  Power  Co.,  35  Utah,  570,  102 
VoL  55—12 
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Pac.  202,  136  Am.  St.  Rep.  1075.  Assuming  that  the  convey- 
ances to  the  Price  River  Irrigation  Company  were  not  void, 
nor  fraudulent,  nor  made  for  the  purpose  of  hindering  or 
defrauding  creditors  of  the  Irrigated  Lands  Company,  the 
plaintiff  still  had  a  right  to  follow  the  property  which  had 
been  transferred  to  the  Price  River  Irrigation  Company.  The 
object  sought  would  have  been  attained  as  well  without  setting 
aside  the  conveyances.  Giving  the  plaintiff  a  lien  upon  the 
property  of  the  Price  River  Irrigation  Company  would  have 
accomplished  the  same  purpose.  That,  however,  is  merely  a 
matter  of  form.  We  therefore  approve  conclusions  of  law  1, 
2,  and  3. 

To  understand  conelusibn  No.  4  it  is  necessary  to  consider 
the  evidence  upon  which  it  is  based. 

In  August,  1908,  the  Irrigated  Lands  Company  transferred 
the  Mammoth  Reservoir  and  other  property  to  the  Price  River 
Irrigation  Company,  a  corporation  that  had  been  organized 
by  the  management  of  the  Irrigated  Lands  Company.  The 
capital  stock  of  the  Price  River  Irrigation  Company  was 
$500,000,  divided  into  20,000  shares  of  the  par  value  of  $25 
per  share.  Its  capital  stock  was  paid  by  acceptance  of  the 
property  conveyed  to  it  by  the  Irrigated  Lands  Company. 
With  the  exception  of  one  share  in  the  name  of  each  of  the 
incorporators,  the  stock  of  the  Price  River  Irrigation  Com- 
pany w^  placed  in  the  hands  of  a  trustee  for  the  benefit  of 
the  Irrigated  Lands  Company.  It  is  claimed  by  appellants 
that  the  company  was  organized  for  the  purpose  of  distribut- 
ing water  among  farmers  to  whom  the  Price  River  shares 
were  to  be  sold.  Nothing  appears  in  the  record  that  effectu- 
ally contradicts  this  claim.  Instead  of  being  a  scheme  to  de- 
fraud, as  claimed  by  plaintiff,  it  seems  that  it  was,  under  the 
circumstances  at  that  time,  a  sensible  and  businesslike  plan, 
and  perhaps  as  practical  as  any  that  could  have  been  devised. 
When  the  conveyance  of  1908  was  made  the  Irrigated  Lands 
Company  agreed  to  complete  the  reservoir,  and  when  the  bal- 
ance of  the  property  was  conveyed  the  alleged  consideration 
for  the  transfer  was  the  release  by  the  Price  River  Irrigation 
Company  of  the  other  company's  promise  to  complete  the  res- 
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ervoir.  These  transactions  stripped  the  Irrigated  Lands  Com- 
pany of  all  its  property,  but  the  evidence,  as  we  read  it,  does 
not  warrant  the  conclusion  that  there  was  fraud  or  bad  faith 
by  the  directors,  or  that  there  was  any  dissipation  of  assets 
by  them  in  making  these  conveyances,  or  that  in  conveying 
the  property  to  the  Price  River  Irrigation  Company  there  was 
any  intent  that  such  conveyance  should  be  of  advan- 
tage to  these  directors,  or  that  they  did  or  could  make  4 
any  profit  thereby,  except,  perhaps,  incidentally  as 
stockholders.  All  of  the  stock  of  the  Price  River  Irrigation 
Company,  except  fourteen  shares  to  the  organizers,  had  been 
transferred  to  the  Irrigated  Lands  Company,  and  was  the  lat- 
ter's  property,  and  so  far  the  transaction  was  merely  the  ex- 
change of  property  for  stock,  and  the  stock  represented  the 
value  of  the  proJ)erty  so  conveyed — all  of  the  property  of  the 
Price  River  Irrigation  Company.  The  stock  represented  so 
many  shares  of  water  rights,  and  these  water  rights  repre- 
sented the  real  value  of  the  Price  River  project.  With  the 
exception  of  John  Y.  Smith,  the  individual  appellants  were 
not  directors  of  the  Irrigated  Lands  Company  during  1908, 
and  for  that  reason,  if  for  no  other,  they  should  not  be  held 
accountable  for  any  illegal  or  ultra  vires  acts  of  the  Irrigated 
Lands  Company  during  that  year. 

The  court's  conclusion  of  law  No.  5,  and  the  last,  is  as 
follows: 

"That  each  of  the  defendants  John  Y.  Smith*  Thomas  Austin^ 
George  A.  Smith,  and  Albert  Smith  is  a  trustee  ex  maleficio  of 
the  600  shares  of  stock  of  the  Price  River  Irrigation  Company 
received  by  the  several  defendants,  from  Wm.  D.  Livingston,  trus- 
tee, and  charged  with  a  trust  in  favor  of  the  plaintiff  for  pay- 
ment therefrom  of  the  debt  due  plaintiff  hereinbefore  stated.  In 
the  event  that  plaintiflTs  claim  is  not  recovered  in  full  from  the 
sale  of  the  property  of  the  Irrigated  Lands  Company  wrongfully 
takea  over  by  the  defendant  corporation,  or  by  execution  against 
the  defendants  Price  River  Irrigation  Company,  John  Y.  Smith, 
Thomas  Austin  and  George  A.  Smith,  then,  upon  the  coming  in 
of  the  report  of  the  special  master  showing  the  deficiency,  the 
defendants  should  account  for  the  trust  stock  so  received  by  them, 
and  turn  over  to  the  said  special  master  the  amount  remaining  in 
their  hands;  and  upon  said  accounting,  in  so  far  as  said  stock  has 
Deen  disposed  of  by  said  several  defendants,  the  said  defendants 


Digitized  by 


Google 


f 
180  SUPREME  COURT  OF  UTAH  [Oct. 

Hoggan  V.  Price  River  Irr.  Co.  et  al.,  55  Utah  170.. 

should  each  severally  he  charged  with  the  stock  disposed  of  by 
him  at  the  value  of  forty  dollars  per  share,  and  upon  such  account- 
ing (to  the  extent  only  required  to  pay  the  balance  of  plaintiff's 
said  claim),  a  personal  judgment  should  be  entered  against  the 
said  several   defendants  respectively,   for  the  stock   disposed  of." 

On  September  1,  1908,  the  Irrigated  Lands  Company  made 
its  fifteen  separate  promissory  notes,  each  in  the  sum  of  $10,- 
000.  The  payment  of  these  notes  was  guaranteed  by  fifteen 
men  who  thereafter  became  the  incorporators  of  the  Price 
River  Irrigation  Company  and  who  were  stockholders  of  the 
Irrigated  Lands  Company.  In  July,  1908,  a  contract  was 
entered  into  between  the  Irrigated  Lands  Company  and  the 
Irrigation  Investments  Company,  by  which  the  latter  was  to 
sell  water  rights  in  the  Price  River  Irrigation  Company  for  a 
price  that  would  net  the  Irrigated  Lands  Company  thirty- 
three  dollars  per  acre.  August  1,  1908,  an  agreement  was 
executed  between  the  proposed  guarantors  of  fifteen  promis- 
sory notes  of  $10,000  each,  to  be  issued  and  disposed  of  by  the 
Irrigated  Lands  Company,  providing  that  the  personal  liabil- 
ity among  themselves  should  be  $10,000  each,  or  one-fifteenth 
of  the  total  liability.  October  24,  1908,  the  same  date  on 
which  the  Mammoth  Reservoii>and  other  property  was  trans- 
ferred to  the  Price  River  Irrigt^tion  Company  by  the  Irrigated 
Lands  Company,  a  so-called  trust  agreement  was  executed  by 
the  two  corporations.  This  trust  agreement  provided  inter 
alia  that  14,000  shares  of  stock  should  be  sold  in  accordance 
with  a  certain  contract  between  the  Irrigated  Lands  Company 
and  the  Irrigation  Investments  Company,  and  that  the  trustee 
should  see  that  the  proceeds  of  sales  of  the  water  stock  or 
rights  would  be  applied  as  follows:  First,  in  payment  of 
the  debts  and  obligations  of  the  Irrigated  Lands  Company  in- 
curred for  and  in  connection  with  the  construction  of  said 
project,  including  reservoir  and  main  canals,  other  than  a 
loan  of  $100,(toO  from  the  state  of  Utah;  second,  in  payment 
of  any  bonuses  allowed  and  agreed  upon  by  the  first  party  to 
be  paid  to  those  who  aided  in  securing  financial  aid  to  the 
first  party ;  and,  third,  to  turn  over  any  remaining  proceeds 
to  the  Irrigated  Lands  Company. 

It  is  contended  by  plaintiflE  that  by  the  express  terms  of 
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the  trust  agreement  the  proceeds  of  sales  of  this  stock  were  to 
be  applied,  first,  for  the  benefit  of  the  creditors  of  the  Irri- 
gated Lands  Company.  Appellants  insist  that  by  the  express 
terms  of  the  agreement  such  proceeds  were  to  be  applied  only 
in  payment  of  the  debts  of  the  Irrigated  Lands  Company 
which  might  be  incurred  in  the  completion  of  the  Price  River 
project.  Appellants  further  insist  that  if  their  construction 
be  not  plain  and  reasonable  the  district  court  erred  in  not 
permitting  testimony  to  be  introduced  to  show  the  intention 
of  the  parties  as  to  who  was  included  in  the  first  class  in  this 
trust  agreement.  In  our  opinion,  the  claims  of /creditors  were 
included  in  the  provision  where  it  is  stated  that  proceeds  of 
sale  of  water  shares  shall  be  applied : 

"First,  in  pasnnent  of  the  debts  and  obligations  of  the  Irrigated 
Lands  Ck>mpany  incurred  for  and  in  connection  with  the  con- 
struction of  said  project,  including  reservoir  and  main  canals 
(other  than  a  loan  of  $100,000  from  the  state  of  Utah)." 

It  is  found  that  the  plaintiif  had  sold  to  the  Irrigated  Lands 
Company,  not  only  the  reservoir,  but  it  is  found  by  the  court 
that  the  debt  to  plaintiff  was  incurred  in  connection  with  the 
construction  of  the  Mammoth  project,  including  the  Mammoth 
Reservoir  and  main  canal,  the  construction  work  already  per- 
formed thereon,  buildings  which  were  to  be  used  for  con- 
struction purposes,  cement,  construction  machinery  and  reser- 
voir site,  and  water  rights  for  water  with  which  said  reservoir 
was  to  be  filled.  The  qualifying  words,  **  other  than  a  loan  of 
$100,000  from  the  state  of  Utah,''  clearly  imply  that  the  state 
was  the  only  creditor  to  be  excluded  from  participation  in 
the  proceeds  to  be  derived  from  the  stock  placed  for  sale  with 
the  trustee.  The  trustee  was  given  power  to  sell  this  stock  in 
accordance  with  the  provision  of  the  sales  contract  with  the 
Irrigation  Investments  Company,  and  he  was  given  the  power 
to  sell  at  a  price  that  would  net  the  Irrigated  Lands  Company 
thirty-three  dollars  per  share.  The  trustee  contract  was  abro- 
gated in  February,  1909.  At  that  time  the  board  of  directors 
of  the  Irrigated  Lands  Company  authorized  its  manager  to 
open  and  establish  agencies  for  the  sale  of  lands  and  water 
rights  in  the  Price  project,  and  to  fix  the  price  and  terms  of 
sale  as  he  might  deem  for  the  best  interests  of  the  company ; 
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provided,  water  rights  should  in  no  ease  be  sold  for  less  than 
forty-three  dollars  per  acre.  It  is  argued,  and  the  court 
found,  that  the  so-called  trust  fund  had  been  impressed  with 
a  lien  for  the  plaintiff,  and  that  he  had  a  lien  upon  the  stock 
itself.  Under  the  agreement  spoken  of  plaintiff  was  entitled 
to  payment  out  of  the  proceeds  of  stock  sales,  but  that  would 
not  give  him  a  lien  upon  the  stock  itself,  and  unless  he  had 
such  a  lien  the  power  that  created  the  trust  could  also  un- 
create  it  and  arrange  for  sales  by  the  Irrigated  Lands  Com- 
pany itself.  It  is  evident  that  at  that  time  the  directors  and 
stockholders  of  both  companies  had  high  hopes  that  the  shares 
of  stock  and  also  land  could  be  sold,  and  that  sufficient  would 
be  realized  to  pay  the  fifteen  notes  heretofore  mentioned  and 
to  complete  the  reservoir  system.  If  those  expectations  had 
been  realized  the  project  would  probably  have  been 
completed,  and  creditors  would  have  been  paid.    But  5 

the  stock  was  not  salable.  The  $100,000  received  from 
the  $150,000  in  notes  had  in  the  meantime  been  spent.  The 
evidence  does  not  show  any  waste  of  this  money,  or  that  it 
was  not  expended  for  proper  purposes.  All  the  money  was 
used  in  development  of  the  Price  River  System.  Neither 
fraud,  bad  faith,  nor  culpable  negligence  were  shown  on  the 
part  of  the  directors,  who  are  defendants  here.  George  A. 
Smith,  Albert  Smith,  and  Thomas  Austin  were  not  directors 
until  after  the  money  realized  from  the  sale  of  so-called  trust 
stock  had  been  expended,  and  they  certainly  could  Hot  be  held 
liable  on  the  theory  on  which  the  district  court  held  them 
accountable. 

•It  is  well  settled  in  this  jurisdiction  that  directors  are  pro- 
hibited from  preferring  debts  due  to  themselves  when  a  cor- 
poration is  insolvent.  Mercantile  Co,  v.  Mi,  Pleasant  Co-op,, 
12  Utah,  213,  42  Pac.  869.  When  the  notes  referred  to  be- 
came due  all  of  the  individual  defendants  were  given  stock 
for  the  money  paid  out  by  them  for  the  corporation.  That 
was  in  the  fall  of  1909.  Defendant  George  A.  Smith  received 
600  shares  of  stock  in  consideration  of  $10,000  paid  by  him 
for  the  company,  but  at  that  time  George  A.  Smith  was  not 
a  director  of  the  Irrigated  Lands  Company,  and  hence  had  a 
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right  to  accept  a  preference  whether  the  company  was  insol- 
vent at  that  time  or  not.     Thomas  Austin,  who  also 
paid  a  $10,000  note  on  which  he  had  been  guarantor,  6 

was  a  director  at  the  time,  and  if  the  Irrigated  Lands 
Company  was  insolvent  he  should  account  for  the  stock  that 
was  received  by  him  when  he  was  both  director  and  creditor. 
But  it  is  said  that  he  was  only  a  guarantor.  Assuming  that 
Mr.  Austin  was  a  guarantor  only,  it  would  not  change  the 
principle  involved.  If  a  director  who  is  a  creditor  of  an  in- 
solvent corporation  may  not  prefer  himself,  it  is  immaterial 
whether  he  prefers  himself  as  a  principal  or  as  a  guarantor  or 
indorser  or  surety.  He  has  no  right  to  do  by  indirection  that 
which  he  may  not  do  directly.  The  adjudicated  cases  are 
not  in  harmony  on  this  subject,'  but  we  think  the  better  rule 
is  that  an  insolvent  corporation  has  no  right  to  prefer  the  debt 
of  a  creditor  where  a  director  of  a  corporation  is  liable  there- 
for as  indorser,  guarantor,  or  surety.  Bosworth  v.  Jackson- 
viUe  Nat  Bank,  64  Fed.  615, 12  C.  C.  A.  331 ;  Merchants'  Nat. 
Bank  v.  McDonald,  63  Neb.  363,  88  N.  W.  492,  89  N.  W.  770; 
TiUson  V.  Downing,  45  Neb.  549,  63  N.  W.  836;  7  R.  C.  L. 
section  776,  p.  761. 

The  record  shows  that  Johp  Y.  Smith  was  at  all  times  a 
director  of  both  corporations,  and  that  he  received  600  shares 
of  stock  in  payment  of  his  claim  against  the  Iri^igated  Lands 
Company.  The  court  found  that  Albert  Smith  received  600 
shares  of  stock.  Mr.  Albert  Smith  did  not  pay  as  guarantor, 
but  purchased  three  notes  of  $10,000  each  on  September  ?1, 
1908,  paying  therefor  $20,000.    Mr.  Smith  testified: 

"I  was  one  of  the  original  signers  of  the  fifteen  $10,000.00  notes, 
and  the  contract  of  August,  1908,  signed  by  the  fifteen  guarantors. 
I  purchased  three  of  those  notes  September  21,  1908.  I  paid  for 
them  by  check.  Defendants'  EiXhlbit  4  is  one  of  the  checks  with 
which  I  purchased  those  notes.  I  issued  another  check  for  the 
same  amount  as  that.  I  do  not  have  that  check.  I  have  the  stub 
from  which  I  took  it.  I  issued  both  checks  at  the  same  time, 
each  for  $10,000,  one  of  them  I  can't  find.  For  those  two  checks 
I  reoelyed  three  notes.  -  When  those  notes  became  due  I  made 
an  effort  to  coUect  them.  I  never  did  collect  them,  because  the 
Irrigated  Lands  Company  I  suppose  didn't  have  any  money  to 
pay  me.    They  offered  me  1,800  shares  of  water  stock  in  October 
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or  November,  1909,  if  I  recollect  right.  I  didn't  take  it  until  I  was 
forced  to.  I  preferred  the  money  in  preference  to  the  water  stock. 
I  finally  took  the  water  stock.  I  didn't  make  any  investigation  at 
that  time  to  find  out  the  value  of  the  water  stock.  I  didn't  think 
there  was  any  Value  on  it.  If  there  was  it  was  a  fictitious  value. 
I  simply  had  to  take  the  water  stock  when  they  told  me  it  was  all 
they  could  give  me.  I  took  it  for  the  money  I  paid.  I  took  my 
chances  of  getting  something  out  of  it  I  placed  my  stock  on  the 
market.  Sold  300  shares  at  $11,  practically  sixty  days  after  I 
got  it.    I  think  I  have  250  or  275  shares  in  my  name  now." 

When  Mr.  Smith  bought  the  three  $10,000  notes  he  was  not 
a  director,  and  if  the  corporation  was  willing  to  make 
the  unusually  liberal  discount  of  $10,000  we  fail  taper-  7 

ceive  in  the  transaction  anything  that  would  subject 
him  to  the  charge  of  fraud  or  dishonesty.  However,  in  1909, 
when  he  presented  the  purchased  notes  for  payment,  he  was 
a  director,  and  if  the  company  was  then  insolvent  or  in  im- 
minent danger  of  insolvency,  he  was  not  justified  in  accept- 
ing the  1,800  water  shares  and  appropriating  them  for  the 
payment  of  debts  due  him  and  thus  deprive  other  creditors 
of  a  fund  to  which  they  were  primarily  entitled.  It  may  be 
possible  that  Mr.  Smith  had  no  suspicion  of  the  insolvency  of 
the  Irrigated  Lands  Company,  if  it  was  insolvent,  but  it  will 
not  do  to  say  that  he  did  not  know  the  financial  condition  of 
the  corporation  of  which  he  was  a  director.  It  was  his  duty 
to  know,  and  he  is  presumed  to  have  known,  the  financial 
status  of  the  corporation. 

The  question  here  arises  whether  the  Irrigated  Lands  Com- 
pany was  insolvent  or  in  imminent  danger  of  insolvency  in 
1909.  John  Y.  Smith,  a  director  of  both  corporations  from 
the  dates  of  incorporation  and  continuing  as  a  director  there- 
after, testified  that  the  Irrigated  Lands  Company  was  in- 
solvent when  it  conveyed  the  Mammoth  Reservoir  to  the  Price 
River  Irrigation  Company,  and  that  it  was  insolvent  from 
October  24,  1908.  According  to  his  testimony  the  Irrigated 
Lands  Company  was  a  venture  in  high  finance,  and  was  little 
more  than  a  wild  speculation,  with  assets  that  were  at  all 
times  dubious.  In  its  answer  to  plaintiff's  amended  complaint 
the  Price  River  Irrigation  Company  alleges  that  on 
January  28,  1910,  the  Irrigated  Lands  Company  was  8 
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indebted  to  various  creditors  in  the  sum  of  $300,000, 
and  was  therefore  wholly  bankrupt.  On  the  other  hand,  we 
find  in  plaintiff's  amended  complaint  the  statement  that  the 
property  transferred  to  the  Price  River  Irrigation  Company 
was  worth,  and  still  is  worth,  at  least  the  sum  of  $200,000. 
The  issue  as  to  whether  the  Irrigated  Lands  Company  was 
insolvent  in  1909  is  not  directly  raised  in  the  pleadings,  nor 
is  a  direct  finding  made  on  the  subject.  With  the  record  in 
this  condition  we  are  not  inclined  to  direct  what  finding 
should  be  made  as  to  insolvency  in  1909.  Neither  are  we 
inclined  to  direct  what  findings  should  be  made  as  to  the 
value  of  the  Price  River  stock  or  water  shares  in  1909.  The 
price  fixed  in  the  trust  agreement  was  purely  a  paper  or  fic- 
titious value.  So  was  the  twenty-five  dollars  par  value.  It 
occurs  to  us  that  the  price  at  which  the  directors  say  they 
took  it,  that  is,  sixteen  dollars  and  sixty-six  and  two-thirds 
cents  per  share,  would  be  a  more  just  basis  of  liability  if  the 
Irrigated  Lands  Company  was  insolvent  in  1909. 

The  district  court  is  therefore  ordered  to  permit  plaintiff, 
if  he  so  desires,  to  amend  his  supplemental  complaint,  and 
permit  the  parties  to  offer  further  testimony  on  the  issue  of 
insolvency  of  the  Irrigated  Lands  Company  in  1908,  and 
1909,  and  if  the  corporation  is  found  to  have  been  insolvent 
or  in  imminent  danger  of  insolvency  in  1909  the  court  is  fur- 
ther directed  to  find  that  the  following  directors  took  water 
shares  or  stock  belonging  to  the  Irrigated  Lands  Company 
for  money  due  them  at  a  time  when  they  had  no  right  to  be 
preferred  creditors,  to  wit,  John  Y.  Smith,  600  shares; 
Thomas  Austin,  600  shares;  and  Albert  Smith.  1,800  shares. 
As  to  Gteorge  A.  Smith  the  judgment  is  reversed.  As  to 
John  Y.  Smith,  Thomas  Austin,  and  Albert  Smith  it  is  re^ 
versed,  with  directions  to  proceed  further  in  the  case  as  above 
indicated,  if  plaintiff  desires  to  amend  his  complaint.  In  all 
other  respects  judgment  aflSrmed.  All  costs  to  be  taxed 
against  Price  River  Irrigation  Company. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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SHEPAED  V.  UTAH  LIGHT  &  TRACTION  CO. 
No.  3247.    Decided  October  11,  1919.     (184  Pac.  542.) 

1.  Appeal  aivd  EiutoBr— Assionment  or  Ebbob  on  Dibection  of  Ves- 
DicT.  The  assignment  of  error  relied  on  by  plaintiff  appellant 
all  challenging  the  action  of  the  court  in  directing  verdict,  the 
question  raised  on  appeal  is  whether  defendant  as  a  nvatter 
of  law  can  be  held  under  the  facts  and  circumstances  to  answer 
for  the  damages  sustained  by  plaintiff.    (Page  190.) 

2.  CotTNTIBS — -KlOHT  OP  COUNTT  OOMJCISSIONEBS  TO  OBSTRUCT  HIGH- 
WAYS. The  county  officials  have  a  lawful  right  to  temporarily 
obstruct  highways  under  their  jurisdiction  for  purpose  of  mak- 
ing improvements  and  repairs,  and  this  right,  when  properly 
exercised,  is  paramount  to  the  right  of  the  public  to  free  and 
unobstructed  travel.    (Page  193.) 

S.  Highways — ^Liability  of  Traction  CoMPAinr  pob  Injuries  Dub 
TO  OBSTRUcnoN.  A  traction  company,  which  pursuant  to  an 
order  of  county  officials  removed  from  its  track  on  a  county 
road  dirt  and  rock  and  dumped  the  same  on  the  road  at  a 
place  designated  by  the  county  officials,  to  be  used  for  repair 
of  an  intersecting  avenue,  held  not  liable  for  injuries  to  a 
traveler  due  to  obstruction  caused  by  the  materials,  which  had 
then  been  received  and  taken  charge  of  by  the  county,  in  view 
of  (3omp.  Laws  1907,  section  511,  subd.  24,  as  amended  by  Laws 
1911,  chapter  119,  section  511x24,  and  Laws  1909,  chapter  118, 
as  to  jurisdiction  of  county  commissioners  over  county  roads. 
(Page  194.) 

4.  Highways — ^Liability  for  Obstruction  Caused  by  Lawful  Act. 
While  work  performed  on  a  public  highway  in  an  unlawful 
manner  or  for  no  lawful  purpose  cannot  be  justified  although 
performed  under  direction  of  authorized  officers,  a  lawful 
act  performed  in  a  lawful  way  cannot  create  a  nuisance,  and 
does  not  give  rise  to  an  action  in  tort     (Page  195.) 

GIDEON  and  WEBER,  JJ.,  dissenting. 

Appeal   from  District  Court,   Third   District,   Salt  Lake 
County;  J.  Louis  Brown,  Judge. 

Action  by  Lucile  Shepard  against  the  Utah  Light  &  Trac- 
tion Company,  a  corporation. 

Judgment  for  defendant,  and  plaintiff  appeals. 
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Affirmed. 

M.  E.  Wilson,  of  Salt  Lake  City,  for  appellant. 

Bagley  dk  Ashton,  of  Salt  Lake  City,  for  respondent. 

CORFMAN,  C.  J. 

Plaintiff  brought  this  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  her  through  the  alleged  negli- 
gence of  the  defendant. 

In  substance  the  complaint  alleges  that  on  September  1, 
1917,  the  defendant,  a  street  car  company,  removed  from  its 
tracks  located  on  State  street.  Salt  Lake  City,  several  cars  of 
dirt  and  rock,  and  unlawfully  and  wrongfully  caused  the 
same  to  be  unloaded  upon  the  traveled  portion  of  said  street  at 
or  near  what  is  known  as  Oakland  avenue,  an  avenue  extend- 
ing at  right  angles  westw^d  from  said  State  street ;  that  said 
dirt  was  wrongfuDy  and  negligently  permitted  to  remain 
upon  said  street,  where  it  had  been  diunped  and  left,  until 
after  the  accident  complained  of,  without  danger  signals  or 
other  means  being  taken  to  prevent  persons  traveling  upon 
the  street  from  running  into  it;  that  said  obstruction  pre- 
vented persons  from  operating  vehicles  upon  said  highway 
and  from  having  the  free  use  thereof,  and  rendered  the  same 
dangerous  to  persons  operating  vehicles  thereon.  It  is  fur- 
ther alleged  that  on  September  2,  1917,  at  about  two  o'clock 
a.  m.,  while  the  plaintiff  was  riding  on  the  back  seat  of  a 
certain  motorcycle  operated  upon  said  street  by  one  John  F. 
Husbands  from  Salt  Lake  City  to  Murray,  said  motorcycle 
ran  into  and  partially  over  said  obstruction,  when  with  great 
force,  the  plaintiff  was  thrown  from  her  seat  on  the  motorcycle 
to  the  pavement  on  said  street,  and  was  thereby  severely  in- 
jured, to  her  damage  in  the  sum  of  $15,000,  for  which  judg- 
ment is  prayed. 

The  answer  of  the  defendant  denies  negligence  on  its  part, 
admits  the  removal  of  the  dirt  from  the  roadbed  of  its  rail- 
way tracks  on  State  street,  and  avers  that  said  dirt  so  re- 
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moved  by  it  was  by  order  of  the  board  of  commissioners  of 
Salt  Lake  county,  and  was  taken  charge  of  by  said  county  on 
said  State  street  at  a  point  near  Oakland  Avenue,  to  be  there 
used  by  said  county  to  rebuild  and  repair  certain  roads  in 
that  vicinity.  It  is  also  alleged  in  the  answer  that  the  motor- 
cycle upon  which  plaintiff  was  riding  was  carelessly  and  negli- 
gently operated,  and  that  the  plaintiff  was  guilty  of  negligence 
which  proximately  contributed  to  the  injuries  complained  of 
by  her  while  she  was  engaged  in  a  joint  enterprise. 

The  testimony  shows  that  State  street  is  a  public  thorough- 
fare running  north  and  south  between  Salt  Lake  City  and 
Murray  City,  upon  which  at  or  near  the  center  the  defendant 
has  laid  and  operates  a  double-tracked  street  railway.  West 
of  the  defendant's  car  tracks  a  sixteen-foot  cement  pavement 
is  laid  for  vehicle  travel.  Immediately  west  of  this  paved 
strip  there  is  about  twelve  or  thirteen  feet  of  dirt  road,  rolled 
down  and  also  made  available  for  vehicle  travel.  Oakland  av- 
enue is  a  narrower  street  than  State  street,  is  not  paved,  and 
runs  at  right  angles  westerly  from  State  street.  It  has  no 
car  tracks  upon  it.  Both  State  street  and  Oakland  avenue  are 
county  roads,  within  the  jurisdiction  and  under  the  super- 
vision of  the  ofBcers  of  Salt  Lake  county,  and  embraced  in 
what  is  known  as  road  district  No.  5.  On  September  1,  1916, 
and  for  some  months  prior  thereto  the  ofBcials  of  Salt  Lake 
county  were  engaged  in  the  improvement  of  both  State  street 
and  Oakland  avenue.  The  work  was  being  carried  on  under 
the  immediate  supervision  of  William  H,  Smith,  the  county 
road  supervisor  of  said  district  No.  5,  under  the  orders  and 
direction  of  the  county  commissioners  of  Salt  Lake  county. 
On  said  day,  at  about  twelve  o'clock  noon,  the  defendant,  pur- 
suant to  an  order  made  by  and  under  the  direction  of  the  said 
county  officials,  removed  from  its  tracks  on  State  street  eight 
cars  of  dirt  and  rock,  and  hauled  and  dumped  them  on  said 
State  street  at  or  near  Oakland  avenue,  at  the  place  desig- 
nated by  the  county  officials.  As  we  read  the  record,  as  had 
been  the  custom,  after  the  dirt  had  been  dumped  by  the  de- 
fendant railway  company,  the  county  officials  took  charge  of 
the  dirt,  removed  it  by  teams  from  the  car  tracks  so  as  not  to 
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impede  the  movement  of  defendant's  cars,  and  then  left  it 
upon  the  paved  track  for  vehicles  on  State  street  to  be  taken 
away  and  used  by  the  county  for  the  improvement  of  Oakland 
avenue.  The  dirt  or  obstruction  thus  placed  and  left  upon 
the  highway  covered  the  paved  portion  of  State  street  for  a 
distance  of  about  eleven  feet  in  width,  and  in  height  ranged 
from  about  fifteen  inches  at  the  north  end  to  twenty-seven  . 
inches  at  the  south  end. 

After  the  dirt  had  been  dumped  from  defendant's  cars  and 
was  taken  in  charge  by  the  county  officials,  the  defendant  ex- 
ercised no  further  control  nor  supervision  over  it.  William 
H.  Smith,  the  county  road  supervisor,  testified: 

"I  was  apprised  that  the  dirt  had  been  delivered  as  I  was  going 
home  from  town.  That  was  twelve  o'clock  noon.  I  shoveled  up 
the  loose  dirt  on  the  west  side  and  straightened  it  up.  *  *  *  I 
was  going  to  use  the  dirt  on  Oakland  avenue  for  the  purpose  of 
grading." 

The  dirt  was  left  upon  the  highway  rough  and  uneven,  and 
no  warning  or  danger  signals  were  placed  upon  it  during  the 
daytime  of  September  1st,  nor  during  the  night-time  follow- 
ing. The  testimony  further  shows  that  on  all  previous  occa- 
sions when  the  defendant  had  hauled  material  for  the  county, 
under  direction  of  county  officials,  for  the  improvement  of  the 
highways,  after  delivery  of  the  material,  danger  signals  or 
lights  were  placed  upon  it  by  the  county  road  supervisor.  On 
September  2,  1917,  at  about  one-thirty  o'clock  a.  m.  the 
morning  following  the  delivery  of  the  dirt,  Mrs.  Shepard.  the 
plaintiff,  at  the  invitation  of  a  Mr.  Husbands,  a  police  officer, 
mounted  and  seated  herself  on  the  rear  seat  of  a  motorcycle 
at  the  comer  of  Second  East  and  Second  South  streets  in 
Salt  Lake  City.  The  motorcycle  was  then  driven  by  Hus- 
bands south  on  the  west  side  of  State  street  toward  Murray  as 
far  as  Oakland  avenue,  where  they  ran  into  the  dirt  and  rock 
thus  left  lying  on  State  street,  and  were  thrown  from  the 
motorcycle  to  the  pavement.  The  plaintiff  was  seriously  in- 
jured. The  testimony  further  shows  that  during  the  night- 
time other  motor  vehicles  ran  into  the  same  obstruction  and 
were  wrecked.  The  county  road  supervisor,  when  asked  con- 
cerning why  he  had  failed  to  place  lights  upon  the  material 
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on  the  particular  night  in  question,  testified : 

"Q.  On  this  dirt  that  has  been  referred  to  in  this  case  did  you 
place  red  lights  upon  that  dirt  on  the  night  of  the  accident?  A. 
No,  sir.  Q.  Why  not,  Mr.  Smith!  A.  I  forgot  it  The  first  time 
that  I  forgot  such  a  thing,  but  I  forgot  it  that  night" 

The  trial  of  the  case  was  to  a  jfury.  At  the  conclusion  of 
the  testimony  defendant  moved  for  a  directed  verdict,  where- 
upon the  court  directed,  and  the  jury  returned,  its  verdict,  no 
cause  of  action. 

The  assignments  of  error  relied  upon  by  the  plaintiff  all 
challenge  the  action  of  the  court  in  directing  a  verdict  for  the 
defendant.    The  question  raised,  therefore,  on  appeal 
is  whether  or  not  the  defendant  as  a  matter  of  law  can  1 

be  held,  under  the  facts  and  circumstances  as  disclosed 
by  the  testimony,  to  answer  for  the  damages  sustained  by  the 
plaintiff  in  the  accident. 

This  is  the  second  time  the  case  has  been  presented  to  this 
court  for  review.  The  first  time  by  a  unanimous  court  the 
order  was  made  that  the  judgment  of  the  district  court  be 
affirmed.  Upon  application  of  the  plaintiff  a  rehearing  was 
granted  and  the  case  re-argued.  Upon  the  former  hearing 
the  plaintiff  made  the  contention,  and  still  contends,  that  the 
act  of  the  defendant  in  hauling  the  dirt  and  dumping  it  upon 
the  street  was  wrongful,  that  it  thereby  created  a  public 
nuisance,  and  that  it  must  be  held  to  answer  in  damages  to 
any  person  who  was  injured  thereby.  In  our  former  opinion 
we  made  the  statement  that — 

"Lieavlng  the  rock  and  dirt  upon  the  highway  without  danger 
signals  or  other  precautionary  methods  taken  to  warn  the  traveling 
public  of  its  presence  constituted  a  public  nuisance." 

We  then  held  that  the  act  of  the  defendant  in  diunping  the 
dirt  from  its  cars,  under  orders  from  the  county  officials,  for 
the  purpose  of  improving  and  repairing  the  streets,  was  law- 
ful, and  as  we  then  thought  clearly  pointed  out  that  the  wrong 
committed  and  the  nuisance  created  was  the  leaving  of  the 
material  in  the  street  during  the  night-time  without  lights  or 
other  danger  signals  to  warn  travelers  of  its  presence.  It  is 
the  contention  of  the  plaintiff  that  the  hauling  and  dumping 
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of  the  material  on  the  highway  by  the  defendant  was  not  only 
wrongful,  but  the  leaving  of  it  there  unguarded  during  tte 
night-time  following  was  negligencfe  on  the  part  of  the  de- 
fendant, although  it  was  done  as  directed  by  the  county  offi- 
cials, and  the  dirt  was  afterwards  received  and  taken  charge 
of  by  the  latter.  In  support  of  this  contention  the  plaintiff 
cites  us  the  following  authorities:  Bowen  v.  Detroit  City  By, 
Co.,  54  Mich.  496,  20  N.  W.  559,  52  Am.  Rep.  822;  McDonald 
V.  Toledo  Consol,  St.  Ry.  Co.,  74  Fed.  104,  20  C.  C.  A.  322; 
Brady  v.  Public  Service  By.  Co.,  80  N.  J.  Law,  471,  79  Atl. 
287;  Dixon  v.  Brooklyn  By.  Co.,  100  N.  Y.  170,  3  N.  E.  65; 
Houston  &  T.  C.  Co.  v.  Lackey,  12  Tex.  Civ.  App.  229,  33  S. 
W.  768 ;  WUson  v.  West  &  Slade  MUl  Co.,  28  Wash.  312,  68 
Pac.  716;  Solberg  v.  Schlosser,  20  N.  D.  307,  127  N.  W.  91,  30 
L.  R.  A.  (N.  S.)  1111;  29  Cyc.  1201;  Wood,  Nuisances, 
section  875 ;  Morris  v.  Salt  Lake  City,  35  Utah,  474,  101  Pac. 
373;  13  R.  C.  L.  section  190,  p.  224;  Frank  Bembe  v.  Com- 
missioners  of  Anne  Arundel  Co.,  94  Md.  321,  51  Atl.  179,  57 
L.  R.  A.  279 ;  Hartford  County  v.  Wise,  71  Md.  52,  18  Atl. 
31 ;  Bay  v.  Manhattan  L.  H.  &  P.  Co.,  92  Minn.  101,  99  N.  W. 
782;  CirclevUle  v.  Neuding,  41  Ohio  St.  465;  Philadelphia 
Coal  Co.  V.  Barrie,  179  Fed.  50,  102  C.  C.  A.  618 ;  Oillis  v. 
Cambridge  Oas  Light  Co.,  202  Mass.  222,  88  N.  E.  779 ;  City 
of  Portland  v.  Bichardson,  54  Me.  46,  89  Am.  Dec.  720;  Con- 
greve  v.  Smith,  18  N.  Y.  79 ;  Congreve  v.  Morgan,  18  N.  Y.  84, 
72  Am.  Dec.  495 ;  Irvine  v.  Wood,  51  N.  Y.  224,  10  Am.  Rep. 
603;  Bobinson  v.  Mills,  25  Mont.  391,  65  Pac.  114;  Shreve  v. 
City  of  Ft.  Wayne,  176  Ind.  347,  96  N.  E.  7;  Brooks  v.  City 
of  Atlanta,  1  Ga.  App.  678,  57  S.  E.  1081 ;  Elliott,  Roads  and 
Streets  (2d  Ed.)  section  648;  Callanan  v.  Oilman,  107  N.  Y. 
360,  14  N.  E.  264,  1  Am,  St.  Rep.  831;  13  R.  C,  L.  p.  219, 
section  185 ;  Triay  v.  Bichard  Canal  Co.,  172  App.  Div.  615, 
158  N.  Y.  Supp.  739;  Elam  v.  City  of  Mt.  Sterling,  132  Ky. 
657, 117  S.  W.  250,  20  L.  R.  A.  (N.  S.)  512;  City  of  Louisville 
V.  Tompkins,  (Ky.)  122  S.  W.  174;  Dunlap  v.  Baleigh,  167 
N.  C.  669,  83  S.  E.  703;  Thornton  v.  Dotv,  60  Wash.  622,  111 
Pac.  899,  32  L.  R.  A.  (N.  S.)  968;  jP'ir^^  Presbyterian  Cong.  v. 
Smith,  163  Pa.  561,  30  Atl.  279,  26  L.  R.  A.  504,  43  Am.  St. 
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Rep.  808 ;  1  Mechem  on  Agency,  sections  1451,  1452 ;  Ellis  v. 
McNaughton,  76  Mich.  237,  42  N.  W.  1113,  15  Am.  St.  Rep. 
308;  Baird  v.  Shipman,  132  lU.  16,  23  N.  E.  384,  7  L.  R.  A. 
128,  22  Am.  St.  Rep.  504;  Devlin  v.  Smith,  89  N.  Y.  470,  42 
Am.  Rep.  311;  Penn.  Steel  Co.  y.  Elmore  (C.  C.)  175  Fed. 
176;  O'Brien  v.  American  Bridge  Co,,  110  Minn.  364,  125 
N.  W.  1012,  3a  L.  R.  A.  (N.  S.)  980,  136  Am.  St.  Rep.  503; 
Clifford  V.  Dam,  81  N.  Y.  52 ;  15  A.  &  E.  Ency.  Law,  501 ;  Mc- 
Dermott  v.  Conley,  11  N.  Y.  Supp.  403^ ;  Hawver  v.  Whalen, 
49  Ohio  St.  69,  29  N.  E.  1049,  14  L.  R.  A.  828;  Bennett  v. 
Lovell,  12  R.  I.  166,  34  Am.  Rep.  628 ;  Ayer  v.  Norwich,  39 
Conn.  376,  12  Am.  Rep.  396;  Topeka  Water  Co.  v.  Whiting, 
58  Kan.  639,  50  Pac.  877,  39  L.  R.  A.  90;  Swords  v.  Edgar,  59 
N.  Y.  28, 17  Am.  Rep.  295 ;  Lydecker  v.  Board  of  Chosen  Free- 
holders,  91  N.  J.  Law,  622,  103  Atl.  251,  L.  R.  A.  1918D,  351 ; 
Comp.  Laws  Utah,  sections  2840,  2845,  2520,  2823,  2735,  7240, 
and  2185. 

1  Reported  in  full  in  the  New  York  Supplement;   reported  as 
a  memorandum  decision  without  opinion  in  58  Hun,  602. 

The  cases  cited  shed  very  little  light  on  the  questions  in- 
volved in  this  action.  All  of  these  authorities  announce  and 
adhere  to  the  well-established  doctrine  that  one  who  wrong- 
fully places  or  leaves  an  obstruction  in  a  highway  becomes 
liable  to  the  persons  sustaining  injuries  thereby.  No  criticism 
is  to  be  made  of  the  authorities  cited  and  the  principles  an- 
nounced by  them,  for  they  deal  with  unlawful  acts  and  the 
liability  of  persons  committing  them,  as  contradistinguished 
from  lawful  acts  committed  in  a  lawful  manner. 

We  held  in  our  former  opinion  in  this  case  that  the  acts  of 
the  defendant  were  lawful  in  removing  the  dirt  from  its  road- 
bed and  hauling  and  dumping  it  from  its  cars  on  the  highway 
by  direction  of  the  county  ofScials  to  be  used  for  the.  improve- 
ment and  repair  of  streets  within  the  jurisdiction  and  under 
the  supervision  of  the  latter ;  that  these  acts  of  the  defendant 
were  not  only  lawful,  but  were  performed  in  a  lawful  manner. 
Plaintiff  did  not  before,  nor  does  she  now,  cite  us  to  a  single 
authority  holding  that  where  the  facts  and  circumstances  are 
like  or  similar  to  those  in  the  case  we  have  under  considera- 
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tion  here,  in  which  negligence  was  held  to  be  established  and 
the  defendant  required  to  respond  in  damages. 

By  subdivision  24  of  section  511,  Comp.  Laws  Utah  1907, 
as  amended  by  Laws  Utah  1911,  section  511x,  p.  198,  it  is  pro- 
vided that  the  board  of  county  commissioners  shall  have  juris- 
diction over  the  county  roads,  and  the  following  powers : 

"To  lay  out,  maintain,  control,  erect,  and  manage  public  roads, 
turnpikes,  ferries  and  bridges  within  the  county  outside  of  the  in- 
corporated cities.    ♦    ♦    ♦" 

By  chapter  118  of  Laws  Utah  1909,  entitled  **  Powers  of 
county  commissioners  as  to  roads,"  it  is  provided: 

"Sec.  1.  ESach  board  of  county  commissioners  shall  by  proper 
regulations:  1.  Appoint  a  county  road  commissioner.  «  *  * 
2.  Cause  to  be  *  *  *  maintained  and  worked  such  public 
roads  as  are  necessary  for  public  convenience." 

"Sec.  4.  The  county  road  commissioner,  under  the  direction 
and  supervision  of  the  board  of  county  commissioners,  shall:  1. 
T^ke  charge  of  the  public  roads  within  the  county,  and  employ 
and  direct  such  competent  help  as  may  be  necessary  to  properly 
perform  his  duties.  *  *  *  4.  Keep  the  roads  clean  of  obstruc- 
tions and  in  good  repair.  5.  Cause  the  roads  to  be  graded  *  *  • 
and  keep  the  same  in  repair  and  renew  them  when  necessary." 

The  county  officials  have  the  lawful  right  to  temporarily 
obstruct  the  highways  under  their  jurisdiction  for  the 
purpose  of  making  improvements  and  repairs,  and  this  2 

right,  when  properly  exercised,  is  always  paramount  to 
the  right  of  the  public  in  them  for  free  and  unobstructed 
travel  Phelan  v.  Granite  Bituminous  Paving  Co.,  227  Mo. 
666,  127  S.  W.  318,  137  Am.  St.  Rep.  603;  R.  C.  L.  title 
"Highways,"  section  188;  Pinnix  v.  City  of  Durham,  130 
N.  C.  360,  41  S.  E.  932,  933;  lAmd  v.  St,  P.,  etc.,  Ry,,  31 
Wash.  286,  71  Pac.  1032,  61  L.  R.  A.  506,  96  Am.  St.  Rep. 
906;  Stem  v.  Spokane,  73  Wash.  118,  131  Pac.  476,  46  L.  R. 
A.  (N.  S.)  620. 

In  the  case  before  us  the  testimony  clearly  shows  that  the 
only  acts  the  defendant  was  engaged  in  were  the  taking  of 
the  material  from  itsYoadbed,  hauling  and  delivering  it  on 
State  street  to  be  received,  taken,  and  used  for  the  improve- 
ment of  the  public  roads  under  the  jurisdiction  of  county  offi- 
cials duly  authorized  and  charged  with  the  duty  of  supervis- 
Vol.  55—13 
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ing  and  keeping  them  in  proper  repair.  The  delivery  of  the 
material  by  the  defendant  at  the  time  jpid  place  where  it  was 
delivered  was  not  negligence  per  se.  The  only  wrong  that 
contributed  to  the  plaintiff's  injuries,  and  the  only  negligence 
of  which  she  has  any  right  to  complain,  was  the  neglect  of  the 
county  in  leaving  the  material  on  the  highway  during  the 
night-time  unguarded,  without  warning  signals  or  other  means 
of  apprising  the  public  of  its  presence  in  the  street!  The  duty 
of  safeguarding  the  public  after  the  defendant  had  removed 
the  material  from  its  roadway  and  had  hauled  and  dxunped 
it  from  its  cars  in  a'  lawful  manner  and  it  had  been  re- 
ceived and  taken  charge  of  by  the  county  for  a  lawful  3 
purpose  devolved  upon  the  county.  Further,  the  testi- 
mony is  clear  that  after  the  material  was  dumped  from  the  de- 
fendant's  cars  defendant  had  no  further  control  or  supervision 
over  it.  It  necessarily  follows  that  if  the  defendant  delivered 
it  in  a  lawful  way  and  at  a  lawful  place,  and  it  was  then 
received  and  taken  charge  of  by  the  county,  the  responsibility 
of  the  defendant  ended.  Moreover,  after  the  county  had  thus 
received  and  taken  charge  of  the  material  the  defendant  would 
have  no  legal  right  to  control  it  or  exercise  dominion  over  it 
even  had  it  assiuned  to  do  so. 

On  principle  we  are  unable  to  distinguish  between  a  street 
car  company  delivering  material  to  the  legally  authorized 
county  ofi&cials  directly  engaged  in  the  repair  and  improve- 
ment of  the  county  highways  within  their  jurisdiction  (upon 
whom  rests  the  statutory  duty  to  **take  charge  of  public 
roads"  and  **keep  the  roads  clear  of  obstruction  and  in  good 
repair")  and  the  laborer  who  performs  his  work  in  a  lawful 
manner  or  the  merchant  or  materialman  furnishing  and  de- 
livering tools  and  material  in  a  lawful  way  for  the  improve- 
ment of  the  public  highways.  Throughout  this  state  at  the 
present  time  thousands  of  men  are  employed  in  digging  and 
plowing  up  the  highways;  many  teamsters  are  engaged  in 
hauling  and  delivering  sand,  rock,  cement  and  other  materials 
upon  them;  machinery  and  other  equipment  are  being  sold 
and  delivered  by  merchants  at  points  designated,  all  to  be 
used  in  and  for  the  improvement  of  the  public  roads.    This 
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work  is  being  officially  directed  by  the  respective  city,  county, 
and  state  officials  who  determine  when,  where,  and  how  the 
work  is  to  be  performed  and  the  materials  and  equipment  fur- 
nished. If  the  employes  complete  their  work  in  a  lawful  way 
and  it  is  afterwards  received  and  taken  charge  of  by  their 
employers,  upon  what  logical  basis  may  the  former  be  held 
responsible  for  the  injuries  occasioned  to  the  traveling  public 
in  cases  of  accident  through  failure  or  neglect  of  their  em- 
ployers to  seasonably  remove  it  from  the  highways  or  in  leav- 
ing it  and  failing  to  place  warning  signals  upon  it,  or  to  make 
lawful  use  of  it  thereafter  t  There  is  no  principle  of  law  that 
permits  of  penalizing  lawful  conduct.  To  hold  the  employes 
responsible  to  third  parties  for  injuries  received  by  them 
through  the  neglect  and  failure  of  their  employers  after  the 
relationship  of  employer  and  employ^  has  terminated  would 
be,  in  our  judgment,  neither  sound  law,  correct  in  principle, 
nor  calculated  to  promote  justice. 

We  do  not  wish  to  be  understood  as  holding,  nor  do  we  hold, 
that  work  performed  on  the  public  highways  is  an  un- 
lawful manner  or  for  no  lawful  purpose  is  to  be  jus-  4 
tified  in  the  law,  although  performed  under  the  direc- 
tion of  authorized  officials.  What  we  do  hold  is  that  a  lawful 
act  performed  in  a  lawful  way  cannot  create  a  nuisance,  nor 
will  it  give  rise  to  an  action  in  tort.  The  hauling  ^nd  delivery 
of  the  dirt  in  the  street  were  performed  in  a  lawful  way,  and 
these  acts  of  the  defendant  most  certainly  should  not  be  held  a 
nuisance. 

But  the  plaintiff  strenuously  contends  that  the  act  of  the 
defendant  in  delivering  material  on  State  street  to  be  used 
on  Oakland  avenue  was  a  wrongful  act;  that  while  it  is  per- 
missible under  the  law  to  temporarily  obstruct  the  highways 
for  the  purpose  of  making  improvements  and  repairs  the  rule 
cannot  be  extended  so  as  to  permit  the  depositing  of  materials 
on  one  highway  for  the  improvement  of  another.  No  case  in 
which  this  question  was  directly  before  the  court  is  cited  in 
plaintiff's  brief.  The  case  cited  {Louisville  v.  Tompkins, 
supra) ,  upon  which  plaintiff  seems  to  rely,  announces  the  doc- 
trine, but  in  that  case  the  question  was  not  properly  raised, 
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and  was  not  before  the  Kentucky  court  to  pass  upon.  We 
need  not  therefore  regard  that  case  as  a  precedent.  However, 
let  it  be  conceded,  without  our  deciding  it,  that  the  rule  con- 
tended for  by  plaintiff,  generally  speaking,  is  a  proper  one, 
yet  it  should  not  be  invoked  nor  followed  in  a  case  in  which 
there  is  no  sound  reason  to  be  assigned  for  doing  so. .  We  do 
not  think  the  rule  should  be  applied  in  any  event  in  the  case 
before  us.  State  street  and  Oakland  avenue,  as  pointed  out 
in  the  testimony,  were  in  the  same  road  district  and  under 
the  control  and  supervision  of  the  same  county  officials.  The 
testimony  further  shows  that  both  of  these  highways  at  the 
time  of  the  accident  to  the  plaintiff  were  being  improved  at 
the  same  time  by  the  taking  of  material  from  State  street  to 
be  used  in  the  grading  of  Oakland  avenue.  State  street  was 
a  wide  street  traversed  by  the  defendant's  railway,  which  af- 
forded the  very  best  facilities  for  the  removal  of  the  dirt  from 
its  roadway  and  hauling  it  to  a  point  on  State  street  where  it 
could  be  taken  and  used  for  the  improvement  of  Oakland  av- 
enue. Oakland  avenue  was  a  narrow  street,  without  railway 
trackage  intersecting  State  street.  Under  these  circumstances 
and  conditions  we  are  not  prepared  to  say  that  the  depositing 
of  the  dirt  on  State  street  to  be  taken  and  used  by  the  county 
officials  on  Oakland  avenue  constituted  a  public  nuisance,  or 
that  the  placing  of  it  there  was  unlawful  in  its  inception.  We 
think,  under  the  circumstances,  it  was  not  only  the  most  prac- 
ticable and  feasible  way  of  hauling  the  material,  but  that  the 
county  officials  who  were  charged  with  the  statutory  duty  of 
improving  these  streets  exercised  good  judgment  in  ha\dng  the 
dirt  hauled  and  placed  on  State  street  at  a  point  where  it  was 
available  for  taking  and  using  it  for  the  improvement  of  Oak- 
land avenue.  Moreover,  the  county  officials  had  the  lawful 
right  to  temporarily  leave  the  material  upon  State  street  for 
the  purposes  for  which  it  was  to  be  used  on  Oakland  avenue. 
The  wrong  committed  was  the  leaving  of  the  material  during 
the  night-time  upon  the  highway  by  the  county  after  it  had 
been  rightfully  received  at  the  hands  of  the  defendant  with- 
out placing  danger  signals  upon  it.  The  dirt  on  the  highway 
did  not  become  a  nuisance  by  any  act  or  omission  of  the  de- 
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fendant,  nor  while  thfe  defendant  had  any  power  or  control 
over  it.  , 

We  have  carefully  considered  the  many  cases  to  which  we 
are  cited  by  plaintiflF's  brief,  but  we  have  not  paused  to  discuss 
them  for  the  reason  that  the  principles  of  law  they  announce 
are  applied  to  facts  and  circumstances  entirely  different 
from  those  we  have  under  consideration  in  the  case  at  bar. 
After  carefully  reviewing  the  authorities  cited  and  the  prin- 
ciples of  law  they  announce,  we  feel  convinced  that  they 
cannot  properly  be  applied  to  the  facts  and  circumstances  of 
the  case  at  bar  and  under  which  the  plaintiff  seeks  to  recover 
damages  at  the  hands  of  the  defendant. 

It  therefore  follows  that  the  order  of  the  district  court  di- 
recting a  verdict  for  the  defendant  was  right,  and  the  judg- 
ment entered  thereon  should  be  affirmed,  with  costs  to  de- 
fendant. It  is  so  ordered.  It  is  further  ordered  that  the  fore- 
going opinion  be  substituted  for  the  former  opinion  herein- 
before referred  to,  and  this  opinion  shall  be  the  opinion  offi- 
cially published. 

THUBMAN,  J.,  concurs. 

PRICK,  J. 

After  considerable  hesitation,  and,  I  may  say,  with  some 
reluctance,  I  am  forced  to  the  conclusion  that  the  Chief  Jus- 
tice is  right.  In  concurring  in  the  former  opinion  I  did  so 
ai>on  the  sole  ground  that,  the  county  being  immune,  there- 
fore the  defendant  was  likewise  so.  I  am  now  convinced  that 
my  conclusion  ii^  that  regard  was  erroneous,  and  that  the  im- 
munity of  the  county  afforded  the  defendant  no  protection  if 
it,  as  a  matter  of  law,  can  be  held  liable.  The  difficulty  that 
confronts  me,  however,  is  to  find  authority  in  law  for  holding 
the  defendant  liable.  It  is  quite  true  that  the  law  is  welt 
settled  that  **an  individual  who  erects  an  unlawful  dbstruc- 
tion  to  the  free  use  of  a  highway,  in  its  nature  a  nuisance,  hy 
reason  of  his  wrongful  act  is  charged  in  law  as  an  insurer 
against  accident  to  a  person  properly  traveling  the  highway 
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and  meeting  injury  by  reason  of  such  unlawful  obstruction. 
•  •  •  But  where  the  highway  is  obstructed  under  license 
and  by  authority,  the  person  responsible  for  such  obstruction 
is  chargeable  only  with  ordinary  care  to  see  that  such  ob- 
struction does  not  become  a  cause  of  injury  to  any  person 
lawfully  traveling  the  highway."  (Italics  mine.)  Stockton 
Automobile  Co.  v.  Confer,  154  Cal.  405,  97  Pac.  883.  It  is 
manifest  that  the  defendant  does  not  come  within  the  first 
sentence  of  the  foregoing  quotation.  Its  act  in  depositing 
the  dirt  on  the  traveled  portion  of  the  highway  was  not  an 
tinlawful  act.  That,  it  seems  to  me,  is  too  clear  to  require 
argument.  Does  it  come  within  the  second  sentence?  For  a 
long  time  I  was  under  the  impression  that  it  did.  Upon  care- 
ful reflection  and  consideration,  however,  I  was  forced  to 
abandon  that  impression  also.  Had  the  defendant  been  en- 
gaged in  improving  or  repairing  the  highway  as  an  independ- 
ent contractor  it  no  doubt  would  come  within  the  proposition 
of  law  stated  in  the  second  sentence  before  quoted.  It  was, 
however,  merely  acting  as  the  instrumentality  of  the  county 
in  depositing  the  dirt,  and  was  therefore  not  **  responsible  for 
such  obstruction."  Moreover,  the  dirt  was  deposited  for  a 
lawful  purpose  and  at  a  place  the  county  officials  had  a  right 
to  have  it  deposited  for  the  purpode  of  improving  or  repairing 
that  or  any  other  highway  in  the  immediate  vicinity.  There 
was  therefore  nothing  unlawful  in  defendant's  act.  Nor  did 
such  act  in  any  way  invade  any  rights  of  the  plaintiff.  While 
it  is  true  that  in  the  absence  of  any  warning  the  plaintiff  had 
the  right  to  assume  that  the  highway  was  free  from  obstruc- 
tions, yet  it  is  also  true  that  the  county  officials  had  a  legal 
right  to  deposit  the  dirt  thereon  for  the  purpose  of  repairing 
or  improving  the  same  or  any  other  highway  in  the  immediate 
vicinity.  In  doing  that,  however,  it  became  the  duty  of  the 
county  official  who  was  in  charge  of  the  work  to  withdraw 
'either  the  whole  or,  at  least,  a  portion  of  the  highway  from 
travel  so  as  not  to  mislead  the  traveling  public.  In  this  in- 
stance a  signal  or  warning  sign  sufficient  to  apprise  the  trav- 
eler of  the  obstruction  would  have  been  a  compliance  with  the 
duty  that  the  law  imposed.    The  accident  in  this  case  was  due 
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entirely  to  the  failure  to  warn  the  plaintiff  of  the  obstruction. 
That  failure,  therefore,  was  the  proximate  cause  of  plain- 
tiff's injury.  In  view  that  the  county  had  the  lawful  right 
to  direct  the  defendant  to  deposit  the  dirt,  and  that  the  de- 
fendant's acts  were  lawful  in  doing  so,  and  that  it  was  not  the 
act  of  depositing  the  dirt,  but  the  failure  to  put  up  a  signal  or 
warning  sign,  which  was  the  cause  of  plaintiff's  injury,  I  can- 
not see  how  the  defendant's  act  in  depositing  the  dirt  can  be 
said  to  be  the  proximate  cause  of  the  injury^  If  in  this  case 
the  county  were  not  immune  no  one  would  for  a  moment  hes- 
itate to  say  that  if  any  one  is  liable  it  is  the  county.  In  view 
that  the  acts  of  the  defendant  in  depositing  the  dirt  wore 
lawful,  it,  as  I  view  it,  becomes  entirely  immaterial  whether 
the  county  is  immune  or  not.  The  mere  fact  that  the  county 
cannot  be  sued  affords  no  excuse  to  the  officer  upon  whom  the 
law  imposed  the  duty  of  putting  up  a  warning  signal  or  sign 
in  case  he  was  required  to  leave  the  dirt  upon  the  traveled 
portion  of  the  highway  longer  than  he  had  expected.  Had 
the  defendant's  act  in  depositing  the  dirt  been  for  its  own 
convenience  in  repairing  the  highway  it  would  have  been  its 
duty  to  see  that  proper  signals  or  warning  signs  were  put  up 
to  warn  the  traveler  against  the  obstruction.  The  dirt  was, 
however,  deposited  for  the  convenience  of  the  county  and  up- 
on the  direction  of  the  official  in  charge  of  the  work,  and  was 
lawfuUy  deposited.  I  therefore  cannot  see  how  the  defendant 
can  be  said  to  be  a  wrongdoer  in  any  particular.  Under  the 
circumstances  the  defendant  could  not  have  withdrawn  the 
highway  from  travel.  It  bad  no  authority  over  it  whatever. 
To  do  that  was  the  duty  of  the  county  official  who  directed  the 
work.  He  failed  to  do  so,  and  hence  his  act  of  omission  lies 
nearest  the  injury.  His  omission  was  in  no  way  connected 
with  the  defendant's  act  in  depositing  the  dirt  in  the  first 
instance,  but  was  an  independent  intervening  act.  I  concur, 
therefore,  upon  the  sole  ground  that  in  this  case  the  defend- 
ant's acts  were  no  different  than  would  have*  been  the  act  of 
any  other  employ^  of  the  county  who  was  directed  by  the 
officer  in  charge  of  the  work  to  deposit  the  dirt  at  the  place  it 
was  deposited,  and  that  it  was  not  the  duty  of  such  employ^ 
to  put  up  signals  or  warning  signs. 
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GIDEON,  J.  (dissenting). 

The  controlling  question  for  determination  in  this  case,  as 
I  view  it,  is:  Did  the  county  commissioners  of  Salt  Lake 
county,  as  the  custodians  of  the  public  highways  in  said  coun- 
ty, have  the  lawful  right  to  direct  the  defendant  company  to 
dump  dirt  from  its  cars  upon  State  street  to  be  used  in  the 
repair  of  Oakland  avenue,  a  street  running  at  right  angles 
with  said  State  street? 

I  concurred  in  the  former  opinion  affirming  the  judgment 
of  the  district  court  with  some  doubt  as  to  the  correctness  of 
the  conclusions  reached.  After  the  reargument  and  a  further 
examination  of  the  authorities,  and  of  the  principles  which^ 
in  my  judgment  are  involved,  I  am  convinced  that  the  former 
decision  ought  not  to  stand  as  the  law  of  this  case. 

It  is  conceded  that  the  county  commissioners  of  this  state 
have  control  of  the  public  highways  in  their  respective  coun- 
ties. The  purpose  of  the  law  delegating  that  authority  and 
duty  is  that  some  public  officer  or  commission  shall  be  charged 
with  the  duty  of  keeping  the  highways  in  repair  for  the  public 
convenience  and  travel.  It  may  also  be  admitted  as  a  legal 
proposition  that  the  county  commissioners  have  the  right  to 
temporarily  obstruct  any  highway  for  the  purpose  of  making 
public  improvements  and  all  needed  repairs.  Otherwise  the 
very  object  sought  by  granting  the  power  would  be  defeated, 
namely,  the  duty  to  keep  the  highways  suitable  for  travel. 
Keeping  in  mind  the  purpose  for  which  highways  are  con- 
structed and  kept  in  repair,  namely,  for  the  safety  and  con- 
venience of  the  public  traveling  on  said  highways,  it  must 
logically  follow  that  public  officers  charged  with  the  duty  of 
keeping  such  highways  in  repair,  in  the  performance  of  that 
duty,  must  so  perform  their  respective  duties  as  not  to  tres- 
pass upon  or  interfere  with  the  rights  of  the  public  to  any 
greater  extent  than  is  absolutely  necessary  for  such  improve- 
ments. Repairing  highways  is  a  duty  imposed  by  law,  and 
no  right  exists  in  a  public  official  to  obstruct  a  highway  except 
as  the  same  is  necessary  to  perform  the  duty  of  repairing  such 
highway.    No  one  will  contend  that  it  was  absolutely  neces- 
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sary  to  dump  the  dirt  in  question  upon  State  street  for  the 
repair  of  Oakland  avenue.  True,  it  was  probably  more  con- 
venient, but  an  absolute  necessity  did  not  exist.  That,  in  my 
judgment,  is  the  error  of  the  majority  opinion.  The  right  of 
the  plaintiff  to^  travel  upon  State  street  and  to  assume  that  it 
would  be  reasonably  safe  for  travel  is  made  subservient  to  the 
convenience  of  the  commissioners  in  the  performance  of  their 
duty  to  repair  Oakland  avenue. 

It  is  admitted  that  the  dirt  dumped  by  the  defendant  com- 
pany from  its  cars  upon  State  street  was  not  to  be  used  for  the 
repair  of  that  street,  but  was  to  be  used  in  repairing  Oakland 
avenue,  and  that  fact  was  known  to  the  company  at  the  time. 
It  is  not  contended  that  the  defendant  company  had  any  right 
to  deposit  the  dirt  on  said  street  except  by  and  under  the 
arrangement  with  the  county  commissioners  who  assumed  to 
grant  it  such  right.  If  the  commissioners  were  not  lawfully 
exercising  a  power  vested  in  them,  then  the  defendant  com- 
pany, by  throwing  the  dirt  upon  such  street  along  a  part  of 
the  street  used  by  the  public,  was  thereby  acting  without  law- 
ful authority.  If  such  be  the  fact  I  can  see  no  escape  from 
the  conclusion  that  of  necessity  the  defendant  company  would 
be  liable  for  any  injury  caused  by  such  obstruction  to  any  one 
traveling  upon  that  highway,  unless  such  injury  resulted 
from  some  act  of  negligence  of  the  party  injured  or  some 
other  person  for  whose  conduct  or  acts  such  injured  person  is 
responsible.  If  the  county  commissioners  were  not  lawfully 
exercising  their  authority  in  so  obstructing  State  street,  then 
it  must  follow  that  the  defendant  company  was  not  doing  a 
lawful  act  at  the  time  it  unloaded  the  dirt  upon  that  street. 
The  commissioners  being  without  right  or  legal  authority  to 
so  obstruct  the  street,  it  necessarily  follows  that  the  agent 
directed  by  such  principal  cannot  justify  its  acts  and  absolve 
itself  from  liability  by  relying  upon  and  pleading  the  unau- 
thorized act  of  the  party  or  person  who  directed  such  unlaw- 
ful act.  1  Mechem,  Agency  (2d  Ed.)  section  1455;  Baird  v. 
Shipman,  132  111.  16,  23  N.  E.  384,  7  L.  R.  A.  128,  22  Am.  St. 
Rep.  504;  Ellis  v.  McNaughton,  76  Mich.  237,  42  N.  W.  1113, 
15  Am.  St.  Rep.  308;  note  32  L.  R.  A.  (N.  S.)  972. 
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.  The  county  commissioners,  in  my  judgment,  in  directing 
and  authorizing  the  defendant  company  to  unload  its  cars  on 
State  street,  were  violating  one  of  their  primary  and  funda- 
mental duties.  That  is,  they  were  obstructing  a  public  trav- 
eled street  without  any  justification  or  legal  right  so  to  do. 
State  street  was  not  to  be  repaired,  and,  as  far  as  shown  by 
the  record,  that  particular  place  was  not  required  to  be  re- 
paired for  the  public  convenience. 

The  authorities  relied  on  by  respondent  do  not,  in  my  judg- 
ment, justify  or  support  its  contention.  The  authorities  cited 
simply  announce  the  general  rule  that  public  officials  have 
the  right  to  make  needed  repairs  and  for  that  purpose  to  ob- 
struct a  highway  even  at  the  inconvenience  of  the  public.  No 
one  disputes  that  proposition.  As  pointed  out,  that  would 
simply  be  performing  a  public  duty.  No  authority  is  cited 
holding  a  defendant  free  from  liability  under  facts  similar 
to  the  facts  shown  in  this  case. 

The  authorities  relied  on  by  appellant  possibly  do  not  dis- 
cuss facts  similar  to  the  facts  involved  here.  In  City  of  Louis- 
ville V.  Tompkins  (Ky.)  122  S.  W.  174,  the  court  seems  to 
have  accepted  as  elementary  the  rule  that  the  public  officials 
have  no  right  to  place  material  on  one  street  or  highway  to  be 
used  in  repairing  another  street  or  highway.  In  principle,  in 
my  judgment,  that  must  be  so.  The  officials  are  required  to 
keep  the  highways  free  from  obstrubtion  so  as  not  to  interfere 
with  the  convenience  of  the  traveling  public,  and  the  only 
exception  to  that  rule  is  when  it  is  necessary  to  close  or  ob- 
struct a  highway  while  making  needed  repairs  or  making  pub- 
lic improvements. 

I  am  unable  to  follow  the  reasoning  whereby  it  is  concluded 
that  by  depositing  the  dirt  upon  State  street  the  defendant 
company  did  not  invade  the  rights  of  the  public,  including 
plaintiff.  The  highway  was  there,  and  the  plaintiff  had  the 
right  to  travel  it  and  to  assume  that  it  was  in  a  reasonably 
safe  condition  for  travel.  By  the  defendant's  acts  the  high- 
way was  rendered  dangerous.  Now,  how  can  it  be  said  that 
the  plaintiff's  rights  were  not  invaded?  The  defendant  does 
not,  as  I  understand  its  position,  so  contend.    It  claims  only 
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that  it  acted  under  direction  of  the  ofScials  having  control  of 
the  highway,  and  for  that  reason  it  cannot  be  held  liable  for 
the  injury  which  resulted,  not  that  its  acts  were  not  an  in- 
vasion of  plaintiff's  rights. 

It  is  also  claimed  that  to  hold  the  defendant  company  liable 
under  the  facts  as  disclosed  by  this  record  would  of  necessity 
make  any  one  liable,  even  an  ordinary  teamster  who  might 
haul  a  load  of  sand  and  dump  it  upon  the  street  in  front  of 
some  citizen's  residence  when  he  was  directed  to  so  do  by  the 
owner  of  the  property  whose  property  or  sidewalk  was  to  be 
repaired,  for  which  purpose  the  sand  was  to  be  used.  Con- 
ceding that  such  would  be  the  result,  is  there  any  logical 
reason  why  a  teamster  who,  without  authority,  invades  the 
rights  of  another  and  injury  results  should  be  held  free  from 
liability  t 

The  right  of  the  plaintiff  to  travel  upon  the  highway  when 
the  injury  occurred  cannot  be  and  is  not  disputed.  That  right 
was  invaded  or  obstructed  by  the  dirt  thrown  upon  the  high- 
way by  the  defendant  company.  The  justification  for  such 
trespass  is,  in  my  opinion,  based  on  an  unauthorized  and  il- 
legal act  of  a  public  official.  That  ought  not  to  be  held  a 
defense.  State  street  is  the  main  public  highway  running 
south  from  Salt  Lake  City  to  Murray  City  and  other  towns  in 
the  southern  part  of  Salt  Lake  county.  There  are  many  other 
highways  intersecting  it  from  the  east  and  west.  To  apply 
the  results  of  the  majority  opinion  to  the  facts  as  they  exist 
would  give  the  defendant  company  and  the  county  officials 
the  right  to  dump  materials  on  State  street  for  the  improve- 
ment of  all  intersecting  streets  along  defendant's  line  of  rail- 
way on  State  street.  In  other  words,  respondent  and  the 
county  officials  could  rightfully  and  lawfully  use  State  street 
between  the  southern  limits  of  Salt  Lake  City  and  the  southern 
boundary  of  the  county  as  a  station  or  dumping  ground  from 
which  to  haul  material  to  all  parts  of  the  county,  however 
remote. 

In  Wilson  v.  West  cfe  Slade  Mitt  Co,,  28  Wash,  312,  68  Pac. 
716,  the  Supreme  Court  of  Washington  has  stated  the  rule  of 
law  governing  the  duty  and  liability  of  parties  obstructing  a 
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highway  under  circumstances  similar  to  those  in  the  case  at 
bar  in  the  following  language : 

"One  who,  by  himself,  or  Jointly  with  another  or  others,  places 
an  obstruction  in  a  public  street,  is  in  law  under  an  obligation  to 
remove  it,  and  is  liable  for  any  damage  occasioned  thereby  during 
the  continuance  of  the  obstruction.  The  fact  that  he  may  have  no 
Interest  in  its  maintenance  after  its  creation  does  not  relieve  him 
from  such  liability." 

See,  also,  13  R.  C.  L.  p.  224,  section  190. 

In  my  opinion  the  judgment  of  the  lower  court  in  this 
case  should  be  reversed,  and  a  new  trial  granted.  I  therefore 
dissent 

WEBER,  J.,  concurs  with  GIDEON,  J. 


ROE  V.  SCHWEITZER. 
No.  3285.    Decided  October  18,  1919.     (184  Pac.  938.) 

1.  Teiai, — Offer  of  Proof  Stanm  in  Same  Position  as  Pleading. 
An  offer  of  proof  stands  in  the  same  position  as  a  pleading, 
and  if  it  is  in  any  sense  contradictory  it  wlU  be  construed 
when  presented  against  him  who  relies  upon  it    (Page  210.) 

2.  Evidence — EjXTrinsic  Proof  Inadmissible  to  Discharge  Agent 
B^OM  Personal  Liability.  In  an  action  to  recover  from  an 
officer  of  a  gold  mining  company  $200  paid  to  him  for  stock, 
for  which  he  receipted  individually  and  without  designation 
as  such  officer,  extrinsic  proof  that  he  acted  in  an  official 
capacity  was  not  admissible  to  discharge  him  from  liability. 
(Page  212.) 

Appeal   from   District   Court,   Third  District,   Salt  Lake 
County ;  J.  Louis  Broum,  Judge. 

Action  by  J.  E.  Roe  against  Thea  Schweitzer.    From  judg- 
ment for  plaintiff,  defendant  appeals. 

Affirmed. 

King,  Straup,  Nibley  &  Leatherwood,  of  Salt  Lake  City, 
for  appellant. 
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Olson  dk  Lewis,  of  Salt  Lake  City,  for  respondent. 

STEPHENS,  District  Judge. 

In  this  case  the  respondent  brought  an  action  against  the 
appellant  in  the  district  court  of  the  Third  judicial  district 
for  Salt  Lake  county,  Utah,  to  recover  $200,  alleged  to  have 
been  paid  to  the  appellant  for  200  shares  of  the  capital  stock 
of  the  Pine  Gold  Placer  Mining  Company.  The  assertion  of 
the  respondent  was  that  the  appellant  had  failed  to  deliver  the 
Btock  upon  demand  after  full  payment  of  the  $200.  At  the 
trial  of  the  cause,  the  respondent  introduced  in  evidence  the 
following  instrument: 

"Plaintirs  Exhibit  1. 

"December  15th,  1913. 
"Sold  to  J.  B.  Roe  two  hundred  shares  Fine  Gold  Placer  Mining 
Company's  capital  stock  at  1  ($1.00)   dollar  per  share,  to  be  paid 
at  the  rate  of  $50.00  per  month. 

"Thea  Schweitzer. 
"Dec.  15/13.    Reed,  this  date  fifty  dollars   ($50.00). 

Thea  Schweitzer. 
"Jan.  15/14.    Reed,  this  date  forty  dollars  ($40.00). 

Thea  Schweitzer. 
"Feb.  19/14.    Reed,  this  date  sixty  dollars   ($60.00). 

Thea  Schweitzer. 
"July  18/14.    Reed,  this  date  twenty-five    ($25.00)   dollars. 

Thea  Schweitzer. 
"Aug.  17/14.    Reed,  this  date  twenty-five  ($25.00)  doUars. 

Thea  Schweitzer." 

Thereafter  the  respondent  proved  payment  of  the  $200,  and 
rested.  The  appellant  then  opened  his  case,  testified  that 
when  Exhibit  1  was  made  out  by  the  parties  they  had  **  con- 
siderable conversation/'  and  was  then  asked  the  following 
question : 

"Now  state  whether  or  not  anything  was  said  to  you  at  that 
time  by  Mr.  Roe  relative  to  where  or  how  he  wanted  this  stock 
delivered;  answer  that  'Yes'  or  'No.*" 

To  this  question  the  respondent  interposed  the  objection 
that  it  was  irrelevant  and  immaterial,  unless  it  sought  to  vary 
the  terms  of  the  written  Exhibit  1,  and  that,  if  it  did  tend  so 
to  vary  the  terms  of  Exhibit  1,  it  was  incompetent.    The  court, 
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treating  the  question  as  one  calling  for  the  utterance  itself,  as 
distinguished  from  the  fact  of  utterance,  sustained  the  ob- 
jection. Thereafter  the  appellant,  according  to  the  practice 
of  making  a  record  for  appeal  by  offering,  after  an  adverse 
ruling,  the  proof  claimed  to  be  excluded  by  the  ruling,  made 
the  following  oflPers  of  proof  (because  of  their  importance  to 
the  point  in  this  appeal  they  are  quoted  from  appellant's  ab- 
stract in  extenso;  the  reference  in  the  first  offer  to  **the  hun- 
dred shares  of  stock"  relates  to  a  point  not  material  upon 
this  appeal) : 

"I  offer  to  prove  by  this  witness  that  at  the  time  the  memo- 
randum introduced  in  evidence  in  this  case  was  made  and  deliv- 
ered to  the  plaintiff,  that  the  plaintiff  had  prior  negotiations  with 
this  defendant  for  the  purchase  of  stock  of  the  Fine  Gold  Mining 
Company,  and  that  in  the  purchase  of  the  ^  stock — of  the  hundred 
shares  of  stock,  I  ^understood  it  is  admitted  he  got  that — he  pur- 
chased it  in  the  same  way,  and  took  a  receipt  from  the  defendant, 
and  received  his  stock  from  the  Fine  Gold  Placer  Mining  Com- 
pany; that  at  the  time  and  on  the  date  on  which  this  memorandum 
of  agreement  was  drawn  up  and  delivered,  to  wit,  the  fifteenth 
day  of  December,  1915,  that  the  plaintiff  specifically  requested 
and  demanded  of  the  defendant  in  this  case  that  he  simply  turn 
the  money  over  to  the  company,  make  provision  there  for  the 
delivery  of  the  stock  to  the  plaintiff  when  it  should  be  paid  for; 
and  we  further  offer  to  prove  by  this  witness  that  in  compliance 
with  that  request  and  demand  upon  the  part  of  the  plaintiff,  that 
the  money,  as  it  was  paid  in  was  promptly  turned  over  to  the 
treasurer — ^the  treasurer  of  the  Pine  Gold  Placer  Mining  Company 
— and  was  deposited  in  the  bank  by  that  company,  and  that  the 
records  of  the  company  show  that  the  money  was  received.  We 
further  offer  to  prove  by  this  witness  that  after  the  receipt  of  the 
last  payment  the  Fine  Gold  Placer  Mining  Company  stood  ready 
and  willing  at  all  times  to  deliver  to  the  plaintiff  200  shares  of 
stock;  that  all  that  was  done  with  reference  to  depositing  the 
money  as  it  was  paid  into  the  company  was  simply  to  perfect 
title  to  the  stock  on  the  part  of  the  defendant,  and  put  it  in  a 
position  to  be  delivered  immediately  to  the  plaintiff  upon  his 
presentation  of  the  receipt,  which  was  simply  for  the  purpose  of 
showing  that  in  paying,  and  to  show  the  Fine  Gold  Placer  Mining 
Company  that  the  delivery  was  to  be  made  as  indicated.  We  fur- 
ther offer  to  prove  by  this  witness  that  this  arrangement  was  con- 
sented to  by  the  Fine  Gold  Placer  Mining  Company,  and  that  they 
simply  as  a  matter  of  accommodation,  and  at  his  request,  were 
ready  to  deliver  it  to  the  plaintiff — the  stock  after  it  was  paid 
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for.  We  further  offer  to  prove  by  this  witness  that  soon  after 
the  payment  for  this  stock  that  the  Pine  Gold  Placer  Mining  Com- 
pany recognized,  in^  substance  and  effect,  that  the  plaintiff  was 
the  owner  and  holder  of  200  shares  in  addition  to  the  100  shares 
which  he  already  had  of  the  capital  stock;  that  the  plaintiff  par- 
Uclpated." 

"I  offer  to  prove  by  Dr.  C.  N.  Ray,  of  this  city,  who,  at  the  time 
of  the  transaction  in  question,  was  a  resident  physician  of  Bing- 
ham Canyon,  Utah,  that  he  was  the  secretary  of  the  Pine  Gold 
Placer  Mining  Company,  and  that  immediately  after  the  payment 
of  the  last  money  due  under  the  memorandum  of  agreement,  that 
he  stood  ready  and  willing  to  deliver  to  the  plaintiff  200  shares 
of  the  capital  stock  of  the  Pine  Gold  Placer  Mining  Company  in 
controversy  in  this  action,  and  that  at  all  times  the  stock  was  in 
readiness  and  condition  to  be  delivered  to  the  plaintiff  upon  his 
presenting  the  receipt  for  the  full  payment.'' 

"I  now  offer  to  show  by  Mr.  A.  E.  Custer,  a  witness  now  present 
in  court,  that  he  was  the  president  of  the  Pine  Gold  Placer  Min- 
ing Company,  and  that  as  such  president  he  stood  ready  and  will- 
ing as  the  executive  ofl9cer,  the  head  of  the  corporation  known  as 
the  Fine  Gold  Mining  Company,  to  deliver  to  Mr.  Hoe,  the 
plaintiff  in  this  action,  the  200  shares  of  capital  stock  referred 
to  in  the  memorandum  of  agreement  in  this  action,  at  any  time 
after  the  payment  for  the  same  by  the  plaintiff  upon  the  presen- 
tation of  the  receipt  of  Mr.  Schweitzer  showing  that  the  money 
had  been  paid;  in  other  words,  that  the  company,  for  and  on 
behalf  of  Mr.  Schweitzer,  through  Mr.  Custer  as  its  president, 
and  Dr.  C.  N.  Ray  as  its  secretary,  held  and  stood  ready  and 
willing  to  deliver  to  him  the  stock  which  he  had  requested  from 
the  defendant" 

These  offers  being  rejected  by  the  court,  the  appellant 
rested,  and  the  court  then  directed  a  verdict  in  favor  of  the 
respondent.  To  these  rulings,  and  to  the  direction  of  a  ver- 
dict, the  appellant  duly  excepted,  and  upon  such  rulings  and 
direction  of  verdict,  as  well  as  upon  the  denial  of  a  motion 
for  a  new  trial,  he  assigns  error.  It  is  the  contention  of  the 
appellant  that  by  the  rulings  of  the  trial  court  he  was  denied 
the  right  to  show  an  agreement,  extrinsic  to  Exhibit  1,  relat- 
ing to  place  of  delivery  of  the  stock  sold,  and  that  he  had  that 
right  unier  the  view  that  Exhibit  1  is  an  incomplete  writing. 
If  the  offers  of  proof  made  by  the  appellant  could  be  said 
to  concern  an  extrinsic  agreement  upon  a  place  of  delivery,  a 
subject  upon  which  Exhibit  1  is  silent,  it  would  be  proper 
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and  necessary  here  for  the  court  to  state  the  law  relating  to 
extrinsic  proof  where  writings  are  asserted  to  be  incomplete ; 
that  is,  where  it  is  contended  that  their  '* legal  act'*  has  not 
by  the  parties  been  ** reduced  into  a  single  memorial/*  so  that 
'*all  other  utterances  of  the  parties  on  that  topic  arc  legally 
immaterial  for  the  purpose  of  determining  what  are  the  terms 
of  their  act."  Wigmore  on  Evidence,  vol.  4,  section  2425. 
But  the  oflPers  of  proof  do  not  concern  place  of  delivery. 
Therefore  any  statement  of  the  law  upon  the  point  just  men- 
tioned would  be  obiter  here. 

Examination  of  the  offers  of  proof  shows  them  to  concern 
not  place  of  delivery,  the  subject  upon  which  Exhibit  1  is 
silent,  but  the  capacity  in  which  the  appellant  was  acting  at 
the  time  of  the  execution  of  Exhibit  1.  Upon  this  subject 
Exhibit  1  is  not  silent.  On  the  contrary,  it  expressly  and 
definitely,  without  even  descriptio  personae,  shows  the  appel- 
lant to  have  signed  in  a  personal,  not  a  representative,  capac- 
ity. In  substance  and  effect  the  offers  are  offers  to  prove  that 
the  appellant  was  acting,  at  the  time  of  the  execution  of  Ex- 
hibit 1,  hot  as  seller,  but  as  agent  to  sell.  That  is,  the  proba- 
tive effect  of  the  testimony  offered,  had  it  been  received,  would 
have  been  that  of  showing  that,  notwithstanding  the  fact  that 
the  appellant  signed  Exhibit  1  in  his  personal  capacity,  he  was 
nevertheless  in  reality  acting  in  a  representative  capacity.,  so 
that  the  real  seller  was  the  Fine  Gtold  Placer  Mining  Com- 
pany, and  the  appellant  only  an  agent  thereof.  The  following 
points  would  have  been  established  if  the  proof  offered  had 
been  received:  That  the  money  paid  to  the  appellant  was 
not  to  be  retained  by  him,  but  was  to  be  turned  over  to  the 
Pine  Gold  Placer  Mining  Company ;  that  the  money,  as  paid, 
was  in  fact  turned  over  to  the  treasurer  of  the  Fine  Gold 
Placer  Mining  Company,  and  deposited  in  the  bank  by  that 
company ;  that  it  was  credited  to  the  respondent  on  the  books 
of  the  company ;  and  that  the  Fine  Gold  Placer  Mining  Com- 
pany stood  ready,  after  the  receipt  of  the  last  payment,  to 
deliver  the  stock  to  the  respondent  Nothing  except  express 
use  of  the  terms  ** principal"  as  applied  to  the  Fine  Gold 
Placer  Mining  Company,  and  ** agent"  as  applied  to  the  ap- 
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pellant,  could  characterize  more  clearly  than  these  points  oflFer 
to  show  it  to  have  been  known  that  the  appellant  was  merely 
an  agent  to  sell,  not  a  seller  in  his  own  right.  The  Pine  Gbld 
Placer  Mining  Company  was  to  get,  and,  according  to  the 
proof  sought  to  be  introduced,  did  get,  the  respondent's 
money.  The  respondent  was  to  get  the  stock  directly  from 
the  Pine  Gold  Placer  Mining  Company.  If  the  appellant  was 
seller  in  his  own  right,  why  not  also  retainer  of  the  purchase 
money?'  If  the  Pine  Gold  Placer  Mining  Company  was  but 
bailee  to  hold  for  delivery,  why  also  ultimate  retainer  of  the 
purchase  price!  There  is  one  phrase  in  the  offers,  '*•  •  • 
that  all  that  was  done  with  reference  to  depositing  the  money 
as  it  was  paid  into  the  company  was  simply  to  perfect  title  to 
the  stock  on  the  part  of  the  defendant  (appellant)  and  put 
it  in  a  position  to  be  delivered  immediately  to  the  plaintiff 
upon  his  presentation  of  the  receipt,  which  was  simply  fo^ 
the  purpose  of  showing  that  in  paying,  and  to  show  the  Pine 
Gold  Placer  Mining  Company  that  the  delivery  was  to  be 
made  as  indicated''  which  might  be  taken  as  an  offer  of  proof 
that  the  appellant  was  himself  and  in  his  own  right  pur- 
chasing from  the  Pine  Qold  Placer  Mining  Company,  and 
then  reselling  the  same  stock  to  the  respondent,  and  at  the 
same  price  (itself  an  improbable  construction  of  a  business 
contract  of  sale) ;  but  that  meaning  is  upset  by  the  offer  to 
show  that  the  money  as  paid  was  credited  to  the  respondent. 
If  the  appellant  was  purchaser  in  the  first  instance,  the  price 
paid  would  surely  have  been  credited  to  him.  There  is  a 
phrase  in  the  offers,  **in  other  words,  that  the  company,  for 
and  on  behalf  of  Mr.  Schweitzer,  •  •  •  held  and  stood 
ready  and  willing  to  deliver  to  him  (respondent)  the  stock 
which  he  had  requested  from  the  defendant,"  which,  were  it 
not  for  the  plain  contrary  meaning  of  the  balance  of  the 
proof  offered,  might  be  taken  to  indicate  an  agency  in  the 
Pine  Gold  Placer  Mining  Company,  or  that  that  company  was 
a  gratuitous  bailee  to  hold  the  stock  for  delivery.  And  the 
phrase,  "this  arrangement  was  consented  to  by  the  Pine  Gold 
Placer  Mining  Company,  •  •  •  and  they,  simply  as  a 
matter  of  accommodation  and  at  his  request,  were  ready  to 
Vol.  55—14  I 
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deliver  to  the  plaintiff  (respondent)  the  stock  after  it  was 
paid  for,"  might  give  rise,  taken  alone,  to  a  similar  inference. 
But  from  the  standpoint .  of  exactitude  these  are  dangerous 
phrases.  *'Por  and  on  behalf  of "  is  at  least  a  mixed  question 
of  law  and  fact.  And  what  was  the  scope  of  the  **  arrange- 
ment" to  which  there  was  *' consent"?  The  term  ** arrange- 
ment" is  broad.  It  must  be  taken  to  include  the  ultimate 
payment  to  the  Fine  Gold  Placer  'Mining  Company  of  the 
purchase  price,  a  point  which  seriously  weakens  the  idea  of 
proof  of  a  gratuitous  bailment.  And  in  any  event,  allowing 
such  phrases  full  face  value,  they  do  not  overbalance  the 
heavy  counterweight  of  the  rest  of  the  proof  oflPered  upon  the 
same  subject.  "An  offer  must  be  judged  exclusively  by  its 
specific  contents  regarded  as  a  whole."  Wigmore  on  Evi- 
dence, vol.  1,  section  17b.  And  note  that  while  three  wit- 
nesses were  offered  here,  they  were  all  offered  upon  the  same 
subject,  so  that  in  legal  effect  there  is  but  one  offer.  An  offer 
of  proof  stands,  moreover,  in  the  same  position  as  a  pleading. 
If  it  is  in  any  sense  contradictory  it  will  be  construed,  when 
presented  against  him  who  relies  upon  it.  There  seems 
to  the  court,  finally,  nothing  in  the  offers  which,  if  re-  1 

ceived,  would  have  substantiated  the  contention  of  the 
appellant,  as  argued  under  an  analogy,  that  the  situation  was 
one  where  goods  sold  under  a  memorandum  were  by  oral 
agreement  to  be  taken  by  the  seller  to  the  place  of  business 
of  a  third  party  and  there  left  for  the  buyer.  It  does  not 
appear  from  these  offers  that  the  stock  sold  was  in  the  pos- 
session of  the  seller  (appellant),  and  by  him  actually  taken  to 
the  place  of  business  of  the  Fine  Gold  Placer  Mining  Com- 
pany. On  the  contrary,  it  fairly  appears  from  the  offers  that 
the  stock  always  was  in  the  possession  of  the  Fine  Gold  Placer 
Mining  Company.  No  mention  is  made  of  specific  certificates 
being  in  the  hands  of  the  appellant.  Indeed,  certificates,  as 
such,  are  not  mentioned  in  the  offers  at  all,  though  the  word 
is  once  used  in  the  amended  answer  referred  to  below. 

If  there  were  any  doubt  upon  the  face  of  the  offers  them- 
selves that  they  would  have  had  the  effect  of  proving,  not  an 
extrinsic  agreement  concerning  place  of  delivery,  but  that 
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the  appellant  was  only  an  agent,  not  personally  interested  in 
the  sale,  that  doubt  would  be  completely  dissolved  by  para- 
graphs I,  II,  and  IV  of  appellant's  amended  answer,  wherein 
it  is  alleged  as  follows  (the  italics  are  the  writer's) : 

"I.  That  at  the  time  said  two  hundred  shares  of  the  capital 
stock  of  the  Fine  Gold  Placer  Mining  Company  were  sold  to  this 
plaintiff  by  defendant,  and  that  notwitf^standing  the  fact  that  said 
memorandum  of  sale  toas  signed  by  this  defendant  personally,  that 
it  was  understood  by  and  between  plaintiff  and  defendant  that  as 
payments  were  made  for  said  stock  that  defendant  would  give 
plaintiff  a  receipt  for  the  same,  and  that  when  the  full  amount 
was  paid  .plaintiff  would  present  his  receipt  to  the  Fine  Gold 
Placer  Mining  Company,  and  receive  his  said  two  hundred  shares 
of  stock;  and  it  was  further  agreed  and  understood,  by  and 
between  plaintiff  and  defendant  at  the  time  said  stock  was  pur- 
chased, that  defendant  would  pay  to  the  Fine  Gold  Placer  Mining 
Company  all  money  received  by  him  from  plaintiff  as  the  same 
was  paid;  and  defendant  further  aUeges  that  plaintiff  fully  under- 
stood and  agreed  to  present  his  receipt  to  said  company,  and 
receive  said  two  hundred  shares  of  stock  as  referred  to  in  said 
receipt. 

"II.  Defendant  further  alleges  that  all  payments  received  by 
him  from  plaintiff  in  payment  for  said  stock  to  the  full  amount 
of  $200  was  promptly  paid  by  defendant  to  the  Fine  Gold  Placer 
Mining  Company  at  the  several  times  when  said  payments  were 
received  by  the  defendant  from  the  plaintiff,  and  defendant  further 
alleges  that  the  plaintiff  was  at  said  times  credited  upon  the, 
books  of  the  Fine  Gold  Placer  Mining  Company  with  the  several 
amounts  so  paid  in  to  the  full  amount  of  $200,  and  that  the  plain- 
tiff was  further  credited  with  stock  upon  the  books  of  said  com- 
pany to  the  full  amount  of  two  hundred  shares,  which  said  stock 
was  subject  to  plaintlfTs  order,  and  to  be  delivered  to  plaintiff 
upon  the  presentation  of  his  receipt  showing  payment  for  the 
same." 

"IV.  Defendant  further  alleges  that  he  received  no  benefit  or 
profit  whatsoever  as  a  result  of  the  sale  of  said  stock  to  this 
plaintiff,  and  defendant  is  further  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  that  at  all  times  since  plain- 
tiff paid  for  said  stock  he  could  have  had  a  certificate  for  the  same 
by  presenting  his  receipt  to  the  Fine  Gold  Placer  Mining  Company, 
as  plaintiff  agreed  to  do.'* 

Note  respecting  this  answer  this  point:  That  it  does  not 
say,  **  notwithstanding  the  fact  that  said  memorandum  of  sale 
was  left  silent  as  to  delivery  it  was  nevertheless  understood 
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and  agreed  that  delivery  should  be  made  at  the  place  of  busi- 
ness of  the  Fine  Gbld  Placer  Mining  Company,"  or  words  to 
such  effect;  it  says,  /'notwithstanding  the  fact  that  said 
memorandum  of  sale  was  signed  by  this  defendant  personally 
that  it  was  understood  and  agreed  by  and  between  plaintiff 
and  defendant,  •  •  •"  and  thereafter  it  is  alleged  that 
the  money  was  to  be  paid  ultimately  to  the  Pine  Gold  Placer 
Mining  Company,  that  the  stock  was  to  be  received  from  that 
company,  that  the  money  was  so  paid,  that  the  defendant  **  re- 
ceived no  benefit  or  profit  whatsoever  as  a  result  of  the  sale" 
of  the  stock,  and  that  the  plaintiff  (respondent)  could 
have  had  a  certificate  by  presenting  his  receipt  to  the 
Pine  Gold  Placer  Mining  Company.  This  seems  to  the  court 
a  clear  case  of  pleading  that,  though  the  appellant  signed  in  a 
personal  capacity,  he  was  only  an  agent.  Therefore  the  proof 
offered  must  have  been  to  that  effect  or  at  variance  with  the 
pleading.  Note  especially  that  the  allegation  that  the  defend- 
ant (appellant)  ''received  no  benefit  or  profit  whatsoever  as 
a  result  of  the  saje"  of  the  stock  is  consistent  with  the  allega- 
tion that  the  Pine  Gold  Placer  Mining  Company  ultimately 
received  the  purchase  money,  and  is  consistent  with  the  theory 
that  that  company,  not  the  appellant,  was  the  seller,  and  is 
inconsistent  with  the  theory  that  the  appellant  was  the  seller, 
and  the  Pine  Gold  Placer  Mining  Company  merely  an  agent, 
or  bailee,  to  deliver. 

From  the  conclusion  thus  compelled,  that  appellant's  offers 
of  proof  concern,  not  place  of  delivery,  but  the  capacity  in 
which  the  appellant  was  acting  at  the  time  of  the  execution  of 
Exhibit  1,  it  necessarily  follows  that  the  action  of  the 
trial  court  in  rejecting  the  proof,  directing  a  verdict.  2 

and  denying  the  motion  for  a  new  trial  was  correct. 
The  law  is  well  settled  that  where  an  agent  has  signed  a  con- 
tract in  a  personal  capacity — that  is,  executed  it  in  a  manner 
clearly  indicating  that  the  liability  is  his  alone — extrinsic 
proof  is  not  admissible  to  discharge  him  from  liability  upon 
it.  If  he  personally  is,  in  unambiguous  terms,  bound  to  ful- 
fill, he  must  fulfill.  Biggins  v.  Senior,  8  M.  &  W.  834 ;  Fisher 
V.  Marsh,  6  B.  &  S.  411,  416;  Cream  City  Glass  Co.  v.  Fi-ied- 
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lander,  84  Wig.  53,  54  N.  W;^28,  21  L.  R.  A.  135,  36  Am.  St. 
Rep.  895 ;  Western  Publishing  House  v.  Murdick,  4  S.  D.  207, 
56  N.  W.  120,  21  L.  R.  A.  671;  Nash  v.  Towne,  72  U.  S.  (5 
WalL)  689,  18  L.  Ed.  527;  Bulwinkle  &  Co,  v.  Cramer  and 
Blohme,  27  S.  C.  376,  3  S.  E.  776, 13  Am.  St.  Rep.  645 ;  Rapid 
Safety  Filter  Co,  v.  Lautkin,  167  N.  Y.  Supp.  376 ;  Wigmore 
on  Evidence,  vol.  4,  section  2438  (3) ;  Jones  Commentaries 
on  Evidence,  vol.  3,  section  452.  The  doctrine  of  Pym  v. 
CampbeU,  6  El.  &  BL  369,  and  Rogers  v.  Hadley,  2  H. 
&  C.  226,  that  it  can  be  shown  that  a  writing  was  not  in- 
tended by  the  parties  to  have  effect  as  a  contract,  is  not  here 
applicable. 

It  is  unnecessary  to  comment  upon  the  authorities  cited  by 
the  appellant.    They  do  not  concern  the  rule  stated  above. 

The  judgment  is  affirmed  ;  costs  to  the  respondent. 

WEBER,  J.,  being  disqualified,  did  not  participate  herein. 

CORPMAN,  C.  J.,  and  FRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


CHANDLER  v.  INDUSTRIAL  COMMISSION  OP  UTAH 

et  aL 

No.  3395.     Decided  Norember  7,  1919.     (184  Pac.  1020.) 

1.       liASTEB  AND   SERVANT — WOBKMBN'S   COMPENSATION;    ARISING   OUT 

OF  EiiPLOTKENT  INCLUDES  DoG  BiTE.  Where  an  employ^  on  his 
way  from  his  residence  to  a  garage  to  get  his  employer's  auto- 
mobile, used  in  making  delireries,  was  bitten  by  a  dog  whil0 
making  delivery  of  meat  for  his  employer,  which  was  un- 
delivered the  evening  before  the  injury  arose  "out  of  the 
employment"  within  Comp.  Laws  1917,  section  8122,  allowing 
compensation  for  injuries  by  accident  arising  out  of  and  in 
course  of  the  employment.  (Page  216.) 
1.  Masteb  and  Servant — Workhkn's  Compensation  Act  Must  be 
LiBERALLT  CONSTRUED.  The  Tule  that  Employers'  Liability  Act, 
providing  for  compensation  for  injuries,  should  be  liberally 
construed,  which  is  also  the  rule  prescribed  by  Comp.   Laws 
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1917,  section  5839,  applies  especially  to  the  phrase  "out  of  and 
in  the  course  of  the  employment."  (Page  217.) 
3.  Master  and  Sebvant — Workmen's  Compensation;  Doubt  Re- 
solved IN  Favob  of  Claimant.  Any  doubt  respecting  right  to 
compensation  should  be  resolved  in  favor  of  the  claimant 
(Page  218.) 

Appeal  from  District  Court  of  Weber  County,  Second  Dis- 
trict; A.  W.  Agee,  Judge. 

Proceedings  for  compensation  under  the  Employers'  Lia- 
bility Act  by  Emma  Chandler  opposed  by  A.  M.  Miller  and 
the  -^tna  Life  Insurance  Company.  /Claimant's  application 
was  denied,  and  she  commenced  proceedings  in  the  district 
court  against  the  Industrial  Commission,  Miller,  and  the  In- 
surance Company. 

Judgment  dismissing  action,  and  claimant  appeals. 

Beversed  and  remanded,  with  directions. 

Chez  &  Barker,  of  Ogden,  for  appellant. 

De  Vine,  Siine  &  Gwilliams  and  J.  D.  Murphy,  all  of  Og- 
den, for  respondents. 

FRICK,  J. 

The  plaintiff  made  application  to  the  Industrial  Commis- 
sion of  this  state  under  the  Employers'  Liability  Act  of  this 
state  to  recover  compensation  for  the  death  of  her  husband, 
which  occurred  as  hereinafter  stated.  The  Industrial  (Com- 
mission denied  her  application  for  the  reasons  hereinafter  ap- 
pearing, and,  pursuant  to  the  provisions  of  the  act  aforesaid, 
she  commenced  this  proceeding  in  the  district  court  of  Weber 
county. 

In  her  complaint,  after  stating  the  necessary  jurisdictional 
facts  and  matters  of  inducement,  she  alleged: 

"That  on  the  26th  day  of  January,  1918,  at  Ogden,  Utah,  one 
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George  C.  Chandler  was  engaged  in  the  employ  of  A.  M.  Miller. 
That  the  said  A.  M.  Miller  was  on  said  date  conducting  and 
operating  a  meat  and  grocery  store  in  said  city,  doing  business 
under  the  name  and  style  of  'Washington  Market'  That  on  said 
date,  and  at  the  said  time  and  place,  the  said  A.  M.  Miller,  in  the 
conduct  and  operation  of  said  business,  employed  more  than  four 
persons,  to  wit,  about  forty  persons,  and  had  elected  to  become 
and  was  subject  to  the  provisions  of  chapter  100  of  the  Laws  of 
Utah  of  1917,  an  act  passed  by  the  Legislature  of  the  state  of 
Utah  on  March  8,  1917,  creating  the  Industrial  Commission  of  Utah, 
and  among  other  things  establishing  rates  of  compensation  for 
personal  injuries  or  death  sustained  by  employes  in  the  course  of 
employment,  and  rroviding  methods  of  insuring  the  payment  of 
such  compensation. 

"That  the  duties  of  the  said  George  C.  Chandler  required  him 
to  deliver  meat  and  groceries  in  -the  city  of  Ogden,  Utah,  with 
and  without  an  automobile,  and  that  he  was  on  the  date  and  at 
the  time  and  place  herein  mentioned  furnished  an  automobile  by 
his  employer,  the  said  A.  M.  Miller,  for  use  in  making  such  deliv- 
eries, which  were  made  with  an  automobile,  and  that  the  hours 
of  his  said  employment  were  from  seven  o'clock  a.  m.  until  6 
o'clock  p.  M.;  that  is  to  say,  he  was  required  to  commence  his  said 
employment  at  seven  o'clock  a.  m.  and  continue  until  6  o'clock 
p.  M.  That  the  certain  automobile  which  was  famished  to  him 
by  his  said  employer  for  use  in  making  such  deliveries  which 
were  made  with  an  automobile  was  kept  in  a  garage  at  the  rear 
of  the  residence  of  his  said  employer,  A.  M.  Miller,  at  764  Twenty- 
Fifth  street,  Ogden,  Utah.  That  the  place  of  business  of  the  said 
A.  M  Miller  was  situated  at  2472  Washington  avenue,  Ogden, 
Utah.  That  the  place  of  residence  of  said  George  C.  Chandler  was 
in  the  rear  of  Twenty-Seventh  street  between  Jefferson  and  Adams 
avenues,  Ogden,  Utah.  That  in  the  course  of  his  said  employment 
the  duties  of  the  said  George  C.  Chandler  required  him  to  go  from 
his  family  residence  each  morning  to  said  garage,  and  get  said 
automobile,  and  drive  it  down  to  the  said  place  of  business  of 
the  said  A.  M.  Miller,  and  to  use  it  throughout  the  day  in  mak- 
ing such  deliveries  and  to  return  it  to  the  said  garage  at  night 
after  his  day's  work  was  finished.  That  when  he  was  unable  to 
make  all  the  deliveries  of  the  day  he  would  bring  with  him  to  his 
home  such  undelivered  packages  and  make  deliveries  of  them  the 
following  morning  on  his  way  to  his  work. 

"That  on  the  morning  of  January  26,  1918,  at  about  7:20  o'clock, 
while  the  said  George  C.  Chandler  was  on  his  way  from  his  place 
of  residence  to  the  said  garage  to  get  said  automobile  and  drive  it 
down  to  his  employer's  said  place  of  business  to  begin  making 
the  daily  deliveries  which  he  was  required  to  make  as  herein- 
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before  alleged,  and  while  making  delivery  of  meat  for  his  em- 
ployer which  was  undelivered  the  evening  before,  and  without 
fault  on  his  part,  he  was  attacked  and  bitten  in  his  hand  by  a  dog 
known  as  the  Jefferson  Avenue  dog.  That  after  having  his  wound 
dressed  he  proceeded  to  his  daily  work,  and  worked  steadily  on 
each  and  every  work  day  thereafter  until  on  or  about  the  22d 
day  of  March,  1918,  when  he  became  violently  sick,  and  was  re- 
moved to  a  hospital,  whei^e  be  died  on  or  about  the  25th  day  of 
March,  1918,  a  violent  death  from  hydrophobia,  caused  by  the  dog 
bite  received  on  January  26,  1918,  as  hereinbefore  alleged." 

She  also  made  the  necessary  allegations  respecting  the  age, 
condition  of  health,  etc.,  of  the  deceased  and  the  dependency 
of  herself  and  her  three  minor  children,  ranging  in  age  from 
twelve  to  three  years,  etc.,  and  prayed  for  judgment  accord- 
ing to  the  provisions  6t  the  act. 

The  defendants  demurred  to  the  complaint  upon  several 
grounds.  The  only  ground  that  is  material  here,  however,  is 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  district  court  sustained  the  demurrer 
upon  that  ground,  and  judgment  dismissing  the  action  was 
duly  entered,  from  which  the  plaintiff  appeals. 

Plaintiff's  counsel  insist  that  the  court  erred  in  sustaining 
the  demurrer.     Our  statute  (Comp.  Laws  Utah  1917, 
section  3122)   allows  compensation  to  every  employ^  1 

coming  within  the  provisions  of  the  act  who  is  **  injured 
by  accident  arising  out  of  and  in  the  course  of  his  employ- 
ment." In  view  of  the  facts  alleged  in  the  complaint,  all  of 
which  are  admitted  by  the  demurrer,  the  district  court  held 
that,  while  the  deceased  was  injured  by  an  accident  occurring 
in  the  course  of,  yet  he  was  not  injured  by  an  accident  arising 
out  of,  his  employment  Whether  a  particular  injury  is  occa- 
sioned by  an  accident  arising  out  of  the  employment  may  pre- 
sent a  more  or  less  perplexing  question,  and  with  respect  to 
which  reasonable  men  may  well  differ.  Indeed,  that  is  the 
difficult  question  in  this  case;  and  we  fully  appreciate  the 
fact  that  the  decisions  of  the  courts  are  not  unanimous  upon 
that  question.  As  is  well  said  by  Mr.  Van  Doren  in  referring 
to  the  Workmen's  Compensation  Act  in  his  Workmen's  Com- 
pensation, page  43 : 

"The  extremely  liberal  construction  of  the  courts  (of  the  act) 
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has,  as  we  have  seen,  made  possible  a  recorery  of  compensation  by 
the  injured  employ^  in  a  large  proportion  of  the  cases." 

We  are  also  reminded  that  our  statute  (Comp.  Laws  Utah 
1917,  section  5839)  requires  that  the  statutes  of  this  state  are 
to  be  "liberally  construed  with  a  view  to  eflfect  the  objects  of 
the  statutes  and  to  promote  justice." 

Upon  the  question  that  the  Employers'  Liability  Act  ^hould 
be  liberally  construed  and  so  as  to  effectuate  its  pur- 
poses, all  courts  agree.    In  re  Ayers  (Ind.  App.)  118  2 
N.  E.  386.     That  doctrine  applies  especially  to  the 
phrase   "out  of  and   in   the  course   of  the   employment.'' 

Notwithstanding  the  fact  that  the  act  must  be  given  a  lib- 
eral construction,  the  writer,  nevertheless,  entertains  serious 
doubt  whether,  in  view  of  the  conceded  facts  in  this  case,  the 
injury  arose  "out  of  the  employment."  In  view,  however, 
that  my  Associates  are  of  the  opinion  that  a  liberal  construc- 
tion requires  us  to  hold  that  the  injury  in  this  case  arose  out 
of,  as  well  as  in  the  course  of,  the  employment,  I  cheerfully 
yield  to  their  judgment.  I  do  so  with  less  reluctance  or  hes- 
itation for  the  reason  that  such  a  holding  is  manifestly  in  fur- 
therance of  justice,  and  tends  to  effectuate  the  beneficent  pur- 
poses of  the  Compensation  Act.  In  this  connection  it  must 
be  remembered  that  the  compensation  provided  for  in  the  act 
is  in  no  sense  to  be  considered  as  damages  for  the  injured  em- 
ploye or  to  his  dependents  in  case  death  supervenes.  The 
right  to  compensation  arises  out  of  the  relation  existing  be- 
tween employer  and  employ 6,  and  that  the  injury  arises  out 
of  and  in  the  course  of  the  employment.  Under  such  an  act 
the  costs  and  expenses  of  conducting  the  business  or  enter- 
prise, including  compensation  for  injuries  to  employes  or 
other  casualties,  must  be  taxed  to  the  business.  The  theory  of 
the  Compensation  Act  is  that  the  whole  cost  and  expense  of 
conducting  the  business  as  aforesaid  is  added  to  the  cost  of 
the  articles  that  are  produced  and  sold,  and  hence,  in  the  long 
run,  such  costs  and  expenses  are  borne  by  the  public ;  that  is, 
by  the  consumers  of  the  articles  produced.  The  purpose  of 
such  an  act,  therefore,  is  to  protect  the  employe  and  those 
dependent  upon  bim^  and  in  case  of  his  serious  injury  or 
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death  to  provide  adequate  means  for  the  support  of  those  de- 
pendent upon  him.    In  view,  therefore,  that  in  case  of  total 
disability  or  death  of  the  employe  his  dependents  might  be- 
come the  objects  of  public  charity;  such  a  calamity  is 
avoided  by  requiring  the  business  or  enterprise  to  pro-  3 

vide  for  such  dependents,  with  the  right  of  the  employer 
to  add  the  amount  that  is  paid  out  to  the  cost  of  producing 
and  selling  the  product  of  such  business  or  enterprise.  The 
beneficent  purposes  of  such  acts  are  therefore  apparent  to  all, 
and  for  that  reason,  if  for  no  other,  should  receive  a  very 
liberal  construction  in  favor  of  the  injured  employe.  We  are 
all  united  upon  the  proposition  that  in  view  of  the  purposes 
of  such  acts,  in  case  there  is  any  doubt  respecting  the  right  to 
compensation,  such  doubt  should  be  resolved  in  favor  of  the 
employ^  or  of  his  dependents  as  the  case  may  be. 

Counsel  for  the  defendants  Miller  and  the  life  insurance 
company  have  cited  cases,  however,  wherein  it  is  held  that, 
where  an  employe  has  been  injured  from  a  cause  or  i^scident 
to  which  the  public  generally  are  exposed  the  same  as  the 
injured  employ^,  the  injury  does  not  arise  out  of  the  employ- 
ment. To  that  effect  are  the  following  among  other  cases  cited 
by  counsel:  In  re  Employers'  Liability  Assur,  Corporation, 
215  Mass.  497,  102  N.  E.  697 ;  Mann  v.  Glastonbury  Knitting 
Co.,  90  Conn.  116,  96  Atl.  368,  L.  R.  A.  1916D,  86 ;  De  Voe  v. 
New  York  State  Rys.,  218  N.  Y.  318,  113  N.  E.  256,  L.  R.  A. 
1917A  250;  Newman  v.  Newman,  169  App.  Div.  745,  155  N. 
Y.  Supp.  665. 

In  the  case  first  cited,  in  referring  to  the  test  as  to  when  it 
may  be  said  that  an  accident  or  injury  arises  out  of  the  em- 
ployment, the  court,  in  the  course  of  the  opinion,  said: 

"It  (the  Injury)  arises  'out  of*  the  employment,  when  there 
is  apparent  to  the  rational  mind,  upon  consideration  of  all  of  the 
circumstances  a  causal  connection  between  the  conditions  under 
which  the  work  is  required  to  be  performed  and  the  resulting  in- 
Jury.  Under  this  test,  if  the  injury  can  he  seen  to  have  followed 
at  a  natural  incident  of  the  work  and  to  have  been  contemplated 
by  a  reasonable  person  familiar  with  the  whole  situation  as  a 
'result  of  the  exposure  occasioned  by  the  nature  of  the  employment^ 
then  it  arises  'out  of  the  employment"     (Italics  mine.) 
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This,  it  seems  to  the  writer,  is  too  rigid  a  construction  of 
the  statute.  Such  a  construction  brings  us  right  back  to  the 
old  proposition  that  the  employer  would  be  liable  upon  the 
ground  of  negligence  in  a  common-law  action.  If  the  injury 
or  accident  should  **have  been  contemplated  by  a  reasonable 
person,"  as  is  stated  in  the  excerpt  quoted  from  the  opinion, 
then  the  employer  should  have  foreseen  it  and  protected  the 
employe.  If  the  employer  contemplates  or  foresees  an  injury 
and  does  nothing  to  prevent  it,  he  is  necessarily  guilty  of 
negligence,  and  is  thus  liable  to  the  injured  employ^  unless  the 
latter  is  guilty  of  contributory  negligence  which  is  the  proxi- 
mate cause  of  the  injury.  Such  a  construction,  I  think,  is  not 
sustained  by  the  weight  of  authority. 

Nor  is  the  doctrine,  that  if  the  public,  or  a  portion  of  it,  is 
exposed  to  the  same  hazard  as  the  employ^,  then  he,  for  that 
reason,  may  not  recover,  followed  by  the  more  recent  de- 
cisions. In  the  case  of  Globe  Indemnity  Co.  v.  Indvstrial  Ac- 
cident Commission,  36  Cal.  App.  280,  171  Pac.  1088,  cited  by 
counsel  for  plaintiff,  the  court,  in  discussing  that  question  in 
the  course  of  the  opinion,  said : 

"The  petitioner  contends  that,  because  Roberts  was  exposed  only 
to  the  ordinary  perUs  of  the  street  to  which  any  other  person  on 
the  street  is  exposed,  he  does  not  fall  within  the  rule  which  awards 
compensation  for  an  injury  arising  out  of  the  employment  of  the 
injured  man.  When  the  logical  result  of  the  application  of  the 
rule  for  which  petitioner  is  contending  is  considered,  the  Justice 
of  treating  this  case  as  one  arising  out  of  Roberts'  employment 
is  apparent  Consider  the  case  of  a  messenger  boy.  He  is  in  no 
greater  peril  on  the  street  than  any  other  person  there.  He  carries 
perhaps  his  message  in  his  pocket,  leaving  his  arms  disengaged 
and  perfectly  free  to  move  about.  But  he  is  on  the  street  con- 
stantly in  the  course  of  his  employment.  To  hold  that  Roberts 
is  not  entitled  to  compensation  would  be  to  hold  that  this  mes- 
senger boy  would  likewise  not  be  entitled  to  compen^tion  for 
an  injury  caused  to  him  by  the  perils  of  the  street.  The  illus- 
tration might  be  extended  further  to  truck  drivera  teamsters, 
and  numerous  other  classes  of  employment  whose  followers  use  the 
streets  in  the  regular  course  of  their  duty,  and  whose  perU  on  the 
streets  is  no  greater  than  that  of  any  other  person,  but  who  would 
not  be  injured  but  for  the  fact  that  their  duty  takes  and  keeps 
them  on  the  street.  It  does  not  seem  to  us  that  the  Legislature 
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ever   intended   that   these   persons   should   be   excluded    from  the 
benefit  of  industrial  accident  compensation." 

To  the  same  effect  are  Industrial  Com,  v.  ^tna  Life  Ins,  Co. 
(Colo.)  174  Pae.  589;  City  of  Milwaukee  v.  Althoff,  156  Wis. 
68,  145  N.  W.  238,  L.  R.  A.  1916A,  327;  Baum  v.  Industrial 
Com.,  288  111.  516,  123  N.  E.  626. 

Counsel  for  both  sides  have  cited  many  other  cases  in  sup- 
port of  their  respective  contentions,  but  the  foregoing  are 
sufficient  to  illustrate  the  principle  upon  which  the  courts 
proceed. 

In  view  of  the  foregoing,  it  follows  that  the  district  court 
erred  in  holding  that  under  the  facts  stated  in  plaintiff's  com- 
plaint, which  are  conceded  by  the  demurrer,  she  was  not  en- 
titled to  recover  compensation  under  the  Compensation  Act. 
The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded to  the  district  court  of  Weber  county,  with  directions 
to  overrule  the  demurrer  and  to  proceed  to  determine  the 
cause  in  accordance  with  the  views  herein  expressed.  Plaintiff 
to  recover  costs  on  appeal. 

CORPMAN,  C.  J.,  and  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


BOOTH  V.  MIDVALE  CITY  et  al. 
No.  2280.    Decided  November  8,  1919.     (184  Pac.  799.) 

Statutes — E^xpbess  Mention  and  Impubd  Exclusion.  The 
maxim,  "Expresslo  unius  est  exclusio  alterius,"  is  merely  a 
technical  rule  of  construction  and  cannot  be  used  to  thwart 
or  subvert  the  obvious  Intention  of  the  Legislature,  and  is 
properly  applied  only  when  the  legislative  intent  Is  not  plainly 
expressed.     (Page  226.) 

Municipal  0)rpobations — Payment  for  Street  Paving.  A  mu- 
nicipality under  Comp.  Laws  1917,  section  570x8,  has  author- 
ity to  order  a  street  paved  under  an  arrangement  that  the^ 
municipality  should  bear  one-third  of  the  expense,  the  county 
the  remainder,  and  to  pay  its  share  of  the  expense  out  of  the 
two-mUl  tax,  levy  of  which  is  authorized  by  section  671,  subd. 
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3;  the  provisions  in  sections  674  and  675  for  special  assess- 
ments for  local  improvements  as  streets  not  being  exclusive.^ 
(Page  227.) 

Application  to  Supreme  Court  by  J.  Wilmer  Booth  for  a 
writ  of  prohibition  against  Midvale  City  and  another. 

Writ  denied. 

J.  C.  Wood,  of  Salt  Lake  City,  for  plaintiflf. 

n,  A.  Smith,  of  Salt  Lake  City,  for  defendants. 

THURMAN,  J. 

This  is  a  proceeding  for  a  writ  of  prohibition  restraining 
and  prohibiting  Midvale  City,  a  municipal  corporation  of 
Salt  Lake  county,  Utah,  from  entering  into  a  contract  with 
said  county  for  paving  a  certain  street  within  the  limits  of 
said  city.  It  is  stipulated  by  the  parties  that  the  facts  alleged 
in  the  answer  of  the  defendants  are  true  and  constitute  all  the 
facts  pertaining  to  the  matter  in  controversy.  The  answer,  in 
substance,  alleges  that  defendant  city  is  a  municipal  corpora- 
tion of  the  third  class ;  that  the  other  defendant,  John  Aylett, 
is  its  duly  elected  and  qualified  mayor;  that  plaintiff  is  a 
resident  and  taxpayer  of  said  city,  both  as  to  real  and  per- 
sonal property;  that  Center  street  is  a  public  thoroughfare 
running  east  and  west  through  said  city,  and  from  the  Oregon 
Short  Line  Railroad  on  the  east  to  Jordan  river  on  the  west 
the  street  is  wholly  within  said  city,  and  between  said  points 
is  a  distance  of  7,920  feet ;  that  defendant,  if  not  restrained, 
will  enter  into  a  contract  with  said  county  whereby  said  city 
and  county  will  jointly  construct  a  bituminous  pavement 
eighteen  feet  wide  along  and  upon  said  Center  street  between 
said  points  and  throughout  the  entire  distance  above  named, 
at  a  total  expense  of  $42,554.55;  that  the  city's  portion  of 


iPettU  V.  Duke,  10  Utah,  311,  37  Pac.  568;  Board  of  Education 
V.  Hunter,  48  Utah,  373,  159  Pac.  1021. 
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said  amount  will  be  one-third  thereof,  or  $14,151.52,  which 
said  last-named  sum  the  city  intends  to  pay  unless  restrained 
by  order  of  this  court ;  that  defendant  has  not  given  notice  to 
levy  a  special  tax  to  raise  funds  for  the  payment  of  said  im- 
provement and  has  taken  no  steps  to  that  end,  but,  on  the 
contrary,  the  defendant,  unless  restrained,  intends  to  pay  its 
proportion,  or  one-third  of  the  cost  of  said  improvement, 
from  the  general  fund  of  said  city ;  that  the  city,  by  its  coun- 
cil, has  passed  a  resolution  authorizing  its  mayor  to  enter  into 
a  contract  with  Salt  Lake  county  whereby  the  city  will  agree 
to  pay  one-third  of  the  cost  of  said  improvement  if  the  county 
will  pay  the  remaining  two- thirds;  that  such  payment  by  said 
city  will  increase  the  taxes  to  be  levied  against  the  real  and* 
personal  property  of  the  plaintiff  in  the  same  proportion  and 
in  the  same  manner  as  it  will  increase  the  taxes  of  other  resi- 
dents of  said  city  and  not  otherwise;  that  said  Center  street  is 
the  principal  street  for  traffic  and  travel  through  said  city, 
and  for  more  than  thirty  years  last  past  has  been  used  as  a 
public  highway ;  that  it  is  extensively  traveled  and  forms  the 
chief  thoroughfare  from  Salt  Lake  City  through  Midvale  City 
to  Bingham  Canyon  and  numerous  towns  in  said  county ;  that 
said  street  at  all  places  within  the  limits  of  said  city  is  in  bad 
repair  and  wholly  unfit  for  traffic  or  travel,  and  it  is  necessary 
to  expend  approximately  $4,950  on  said  street  in  order  to 
place  it  in  condition  for  temporary  use ;  that  when  such  money 
is  expended  for  said  purpose  such  repair  will  be  temporary 
only,  and  it  will  be  necessary  from  year  to  year  to  expend 
large  sums  in  maintaining  said  street  within  the  said  city  in 
such  condition  that  it  may  be  used  as  a  public  street ;  that  for 
many  years  last  past  said  city  has  been  compelled  to  expend 
large  sums  per  annum  in  sprinkling  said  street  within  the 
limits  of  said  city,  and  said  sums  have  been  and  in  the  future 
will  be  necessary  for  said  purpose ;  that  if  said  street  shall  be 
paved  in  the  manner  contemplated,  sprinkling  thereof  'will  not 
be  necessary,  the  improvement  thereof  will  be  permanent,  and 
for  a  long  period  of  time  it  will  not  be  necessary  to  expend 
money  in  repairing  said  street ;  that  it  is  for  the  best  interest 
of  all  the  people  of  said  city  to  permit  the  defendant  city  to 
enter  into  said  contract  with  Salt  Lake  county. 
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The  facts  further  show  that  the  bridge  on  Center  street 
across  the  Jordan  river  is  in  such  condition  that  it  is  danger- 
ous and  inadequate  for  traffic  and  travel  to  and  through  said 
city,  and  that  it  is  necessary  to  replace  the  same  by  a  steel 
structure;  that  defendant  will  be  compelled  to  and  will  re- 
place the  same  with  a  steel  structure  at  a  cost  amounting  ap- 
proximately to  $10,766.32 ;  that  the  total  cost  of  paving  said 
Center  street  and  replacing  said  bridge  by  one  made  of  steel 
will  be  approximately  $52,344.12;  that  said  street  extends 
through  farming  and  vacant  lands  on  both  sides  for  prac- 
tically the  entire  distance,  and  it  is  impracticable  to  pave  the 
same  in  whole  or  in  part  from  funds  raised  by  local  assess- 
ment upon  abutting  property ;  that  the  expense  thereof  would 
be  wholly  disproportionate  to  and  in  excess  of  any  special 
benefits  which  said  property  owners  would  receive  from  said 
improvement ;  that  all  the  inhabitants  of  said  city  will  derive 
substantially  the  same  benefits  from  the  improvement  now 
contemplated  in  the  proposed  agreement  with  said  county; 
that  by  said  proposed  agreement  with  said  county  the  county 
will  pay  two-thirds  of  all  the  costs  of  said  improvement,  in- 
cluding the  installation  of  said  steel  bridge,  and  the  defend- 
ant city  will  pay  the  remainder,  to  wit,  the  sum  of  $17,448.04 ; 
that  State  street  from  Salt  Lake  City  to  the  intersection  of 
said  Center  street  is  now  paved  with  concrete  and  bitiuninous 
pavement  and  Salt  Lake  county  proposes  to  and  will  pave  the 
public  highway  from  the  Jordan  river  westerly  to  the  town 
of  Bingham,  and,  unless  defendant  is  permitted  to  and  does 
join  said  county  in  the  paving  of  said  Center  street,  said 
street  will  remain  unimproved  for  an  indefinite  length  of 
time  and  will  remain  in  such  condition  that  it  will  not  be 
suitable  or  fit  for  public  traffic  or  travel ;  that  if  defendant  is 
permitted  to  join  said  county  in  said  improvement  the  entire 
distance  from  Salt  Lake  City  to  Bingham  Canyon  will  be 
placed  in  good  condition  for  public  travel.  Such,  in  sub- 
stance, are  the  admitted  facts. 

At  the  close  of  the  oral  argument  the  court  was  convinced, 
without  further  investigation,  that  the  writ  prayed  for  should 
be  denied,  and  so  ordered  immediately,  in  order  that  the  de- 
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fendant  might  proceed  in  its  contemplated  agreement  with 
the  county.  It  only  remains  to  state  the  contention  of  the 
parties  and  our  reasons  for  the  conclusion  arrived  at. 

Plaintiff  contends  that  notwithstanding  the  provisions  of 
Comp.  Laws  Utah  1917,  section  570x8,  which  confers  upon 
cities,  among  other  things,  the  power  to  pave  streets  within 
their  limits,  and  the  provisions  of  section  671,  subd.  3,  which 
authorizes  cities  to  levy  a  tax  annually  of  not  to  exceed  two 
mills  on  the  dollar  to  open,  improve,  and  repair  streets,  still 
the  cities  are  without  power  to  pay  for  the  pavement  of  said 
streets  otherwise  than  by  local  assessment  upon  property 
abutting  upon  the  streets  to  be  improved.  In  this  contention 
plaintiff  relies  upon  the  provisions  of  said  Comp.  Laws, 
sections  673,  674,  and  675,  all  of  which  sections  relate  to 
special  taxes  levied  upon  the  property  of  abutting  owners  in 
paving  districts  laid  out  with  the  view  to  improvements  by 
the  method  of  local  assessment.  Sections  674  and  675,  spe- 
cially relied  on  by  plaintiff,  read  as  follows : 

"674.  To  defray  or  cause  to  be  defrayed  the  cost  and  expense 
of  such  improvements  or  any  of  them,  the  city  council  shall  have 
power  and  authority  to  levy  and  collect  special  taxes  and  assess- 
ments upon  the  blocks,  lots,  or  parts  thereof,  and  pieces  of  ground 
adjacent  to  or  abutting  upon  the  street,  avenue,  alley,  or  sidewalk 
thus  in  whole  or  in  part  opened,  widened,  curbed  and  guttered, 
graded,  parked,  extended,  constructed,  or  otherwise  improved  or 
repaired,  or  which  may  be  especlaUy  benefited  by  any  of  said 
improvements;  provided,  that  the  above  provisions  shall  not  apply 
to  ordinary  repairs  of  streets  or  alleys,  and  that  one-half  of  the 
expense  of  bringing  streets,  avenues,  alleys  or  parts  thereof  to 
the  established  grade  shall  be  paid  out  of  the  general  fund  of 
the  city;  and  such  council  shall  have  power  to  pave,  repave,  or 
macadamize  any  street  or  aUey  or  part  thereof  in  the  city,  and 
for  that  purpose  to  create  suitable  paving  districts,  which  shaU 
be  consecutively  numbered,  such  work  to  be  done  under  contract 

''675.  The  cost  of  paving,  macadamizing,  or  repaying  of  the 
streets  and  aUeys  within  any  paving  district,  except  the  inter- 
section of  streets  and  space  opposite  alleys  within  such  district, 
shall  be  assessed  upon  the  lots  and  lands  abutting  upon  the  streets 
and  alleys  in  such  district,  in  proportion  to  the  square  feet,  or 
feet  front,  or  both,  so  abutting  upon  such  streets  and  alleys." 

The  matter  in  controversy  turns  entirely  upon  the  question 
as  to  whether  the  method  provided  by  the  sections  just  quoted 
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for  paying  the  cost  of  paving  streets  is  exclusive,  or  whether 
the  city  is  also  clothed  with  authority  to  pay  for  similar  im- 
provements from  the  general  fund.  If  plaintiflf's  contention 
is  correct,  it  follows  that  in  no  case  can  the  city  use  the  gen- 
eral funds  or  any  part  thereof  for  the  pavement  of  its  streets. 
No  matter  where  the  street  may  be  situated,  nor  how  generally 
it  may  be  used  for  traffic  and  travel,  if  paved  at  all  it  must 
be  paved  exclusively  at  the  expense  of  the  abutting  owners, 
and  if  a  sufficient  number  of  the  abutting  owners  protest 
against  it  as  the  law  provides  they  may,  then  the  improvement 
cannot  be  made  at  all.  The  proposition  is  novel  in  this  juris- 
diction. It  is  contrary  to  every  conception  of  the  law  we 
have  hitherto  entertained  concerning  controversies  of  this 
kind. 

It  is  conceded  by  the  plaintiff  that,  were  it  not  for  the  pro- 
visions contained  in  the  sections  quoted,  the  other  sections  to 
which  we  have  referred  confer  ample  authority  upon  the  city 
to  pay  for  the  improvement  out  of  the  general  fund.  In 
o^her  words,  it  is  admitted  that  section  570x8,  supra,  which 
confers  power  to  pave,  and  section  671,  supra,  which  author- 
izes the  levy  of  a  tax  annually  to  open,  improve,  and  repair, 
would  be  sufficient  to  authorize  payment  out  of  the  general 
fund  for  the  improvement  in  question,  were  it  not  for  the 
provisions  contained  in  the  sections  quoted. 

Plaintiff's  contention  in  the  concrete  is  best  explained  by 
quoting  literally  from  his  able  brief  in  this  case.  After  quot- 
ing the  language  of  section  674,  supra,  he  says: 

"While  the  words  'shall  have  power  and  authority  to  levy  and 
collect  special  taxes  and  assessments,'  as  used  in  section  674, 
would  seem  to  he  merely  the  grant  of  an  additional  power,  yet 
the  subsequent  provisions  of  the  statute  that  special  assessments 
shall  not  apply  to  ordinary  repairs,  or  one-half  of  the  expense 
of  hringing  streets  to  grade,  indicates  that  it  was  the  intention 
of  the  Legislature  to  limit  the  authority  of  the  city  councils  in 
the  making  of  local  improvements,  and  paying  for  the  same,  doing 
so  hy  special  taxes  and  assessments  upon  the  property  especially 
henellted  therehyv  The  express  mention  that  special  assessments 
shall  not  be  levied  to  make  ordinary  repairs,  or  for  paying  one- 
half  of  the  expense  for  bringing  streets  to  grade  and  the  provision 
that  ordinary  repairs,  or  one-half  of  such  expense  to  bring  streets 
Vol.  55—15 
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to  grade,  shall  be  paid  out  of  the  general  fund,  implies  that  all 
other  improvements  of  a  local  nature,  especially  benefiting  certain 
property,  shall  be  paid  for  by  assessments  upon  the  property 
especially  benefited." 

It  will  be  seen  from  the  foregomg  excerpt  that  plaintiff  re- 
lies upon  the  maxim,  **Expressio  unius  est  exclnsio  alterius." 
His  argument  proceeds : 

"  ♦  ♦  ♦  The  express  mention  that  ordinary  repairs  and  one- 
half  the  expense  of  bringing  streets  to  grade,  shall  be  paid  out  of 
the  general  fund,  is  an  exclusion  of  all  other  improvements  men- 
tioned in  that  particular  section  of  the  statute,  and  a  limitation 
upon  the  authority  of  the  city  councU,  where  the  improvement  is 
a  local  one,  to  the  defraying  of  the  expense  by  special  taxes  or 
assessments." 

The  maxim  relied  on  is  merely  a  technical  rule  of  construc- 
tion. It  cannot  be  used  to  thwart  or  subvert  the  obvious  in- 
tention of  the  Legislature.  It  should  only  be  resorted  to  when 
the  intention  of  the  Legislature  is  not  otherwise  plainly  ex- 
pressed. No  reason  is  stated  by  plaintiff,  nor  does  any 
appear  to  the  mind  of  the  court,  why  all  of  the  pro-  1 

visions  of  the  various  sections  referred  to  may  not 
stand  and  be  given  full  force  and  effect.  Section  570x8.  su- 
pra, confers  upon  the  city,  the  express  power  to  pave. 
Section  671,  supra,  confers  power  upon  the  city  to  raise  a 
fund  annually  by  general  taxation  at  least  to  the  extent  of 
two  mills  on  the  dollar.  No  reason  is  given  why  this  fund 
may  not  be  applied  in  paving  the  streets  of  the  city  in  the 
discretion  of  the  city  council,  except  in  the  opinion  of  plaintiff 
to  the  effect  that  these  provisions  of  the  law  should  yield  to 
the  maxim,  **expressio  unius,''  etc.  which,  as  before  stated, 
is  a  mere  rule  of  construction  to  be  resorted  to  only  when  the 
intention  is  not  otherwise  clearly  expressed.  All  the  reasons 
which  occur  to  our  minds  are  against  plaintiff's  contention. 
Not  only  is  the  language  of  the  statute  conferring  power  to 
make  the  improvement  and  the  means  to  do  it  with  by  general 
taxation  clear  and  unmistakable,  but  the  reasons  why  cities 
should  have  such  power  are  equally  clear.  It  is  admitted  in 
the  instant  case  that  all  of  the  inhabitants  of  Midvale  City 
will  derive  substantially  the  same  benefits  from  the  contem- 
plated improvement.    Center  street  is  the  principal  street  of 
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the  city.  It  is  used  by  all  of  the  inhabitants  and  the  public 
generally.  Why  should  not  this  general  fund  which  the  city 
is  authorized  to  raise  for  the  very  purpose  of  improving  the 
streets  be  appjied  to  paving  this  particular  street  which  is 
admittedly  for  the  common  benefit  of  alH  Why  should  the 
city  be  compelled  to  resort  to  proceeding  by  local  assessment 
upon  the  property  of  abutting  owners  and  incur  the  risk  of 
a  successful  protest  which  would  defeat  the  undertaking  al- 
together? It  is  easy  to  conceive  of  an  improvement  upoi;i  a 
street  that  ought  not  to  be  made  against  the  protest  of  abut- 
ting owners — a  street  which  may  be  of  small  consequence  to 
the  general  public  but  of  infinite  importance  to  those  living  in 
the  immediate  vicinity.  In  such  case,  the  city  in  its  discretion 
should,  and  probably  would,  resort  to  the  method  of  local  as- 
sessment instead  of  applying  the  general  fund. 

Counsel  for  plaintiff  has  industriously  collated  and  called 
to  our  attention  several  cases  bearing  in  a  greater  or  less  de- 
gree upon  the  matter  in  controversy.  As  sustaining  his  con- 
tention, however,  they  are  far  from  satisfactory.  They  are 
nearly  all  easily  distinguished  from  the  case  at  bar.  The 
distinction  will  readily  appear  upon  casual  examination,  and 
therefore  the  cases  need  not  be  considered  in  detail.  Such  as 
are  not  distinguishable,  we  believe,  are  contrary  not  only  to 
reason  but  to  the  great  weight  of  authority.  We  cite  them, 
however,  for  the  benefit  of  those  whom  it  may  concern :  Pet- 
tit  V.  Duke,  10  Utah,  311,  at  page  317,  37  Pac.  568 ;  Township 
of  Dubvque  v.  City  of  Dubuque,  7  Iowa,  262 ;  Bryan  v.  Sund- 
berg,  5  Tex.  418;  Scott  v.  Ford,  52  Or.  288,  97  Pac.  99;  N.  Y, 
Central  R.,  etc.,  Co.  v.  Reusens,  151  App.  Div.  458,  135  N.  Y. 
Supp.  919 ;  Murtauge  v.  Patterson,  45  N.  J.  Law,  267 ;  Find- 
lay  V.  Howe,  13  Wash.  236,  43  Pac.  28 ;  Bank  of  Lansing  v. 
Lansing,  25  Mich.  207 ;  Zottman  v.  San  Francisco,  20  Cal.  97, 
81  Am.  Dec.  96 ;  Johnson  v.  Common  Council,  16  Ind.  227. 

The  defendant  city  contends  that  the  power  to  levy  local 
assessments  upon  the  abutting  owners  for  the  improve- 
ment of  streets  is  merely  an  additional  power  and  by  2 
no  means  exclusive ;  that  the  city  may  resort  to  the  lo- 
cal assessment  method  or  improve  the  streets  out  of  the  general 
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fund  in  its  discretion,  at  least  it  may  apply  the  general  fund 
to  the  extent  of  two  mills  on  the. dollar.  As  already  fore- 
shadowed, in  our  opinion  the  defendant's  contention  is  cor- 
rect. In  support  thereof  it  calls  our  attention  to  the  doctrine 
enunciated  by  several  text-writers  and  in  numerous  ap- 
parently well-considered  cases.  In  McQuillan,  Mun.  Corp. 
vol.  4,  section  1863,  the  author  says : 

"UsuaUy  when  a  municipal  corporation  has  power  to  make  or 
provide  for  the  making  of  improvements  it  has  power  to  make 
arrangements  to  meet  the  expense  thereof.  The  mode  of  paying 
for  public  improvements  is  sometimes  prescribed  by  statute  or 
charter,  but  in  the  absence  of  express  direction  the  method  to  be 
adopted  is  within  the  discretion  of  the  proper  authorities.  A  gen- 
eral power  authorizing  the  paying  for  public  improvements  by 
special  assessments  is  usually  construed  as  not  affecting  the  power 
of  the  municipal  corporation  to  make  improvements  and  pay  there- 
for out  of  the  general  revenue.  However,  the  rule  is  different 
under  authority  to  make  the  improvement  only  at  the  expense  of 
the  property  abutting  thereon."     (Italics  ours.) 

In  28  Cyc.  at  page  969,  we  find  the  following: 
"A  municipality,  subject  to  the  ordinary  legislative  limitations 
as  to  expenditures  and  indebtedness,  may  improve  its  streets  and 
pay  for  the  same  out  of  its  general  funds;  and  a  charter  or  statu- 
tory provision  allowing  special  assessments  does  not  necessarily 
deprive  the  city  of  this  power;  but  in  the  absence  of  express 
direction,  it  leaves  to  the  discretion  of  the  municipal  authorities 
the  choice  of  modes  for  defraying  the  expenses." 

Defendant  also  cites  the  following  cases,  many  of  which  are 
decisive  of  the  question  here  presented:  Commonwealth  v. 
George,  148  Pa.  463,  24  Atl.  59,  61 ;  Garden  City  v.  Trigg,  57 
Kan.  632,  47  Pac.  524;  Atchison  v.  Len,  43  Kan.  138,  29  Pac. 
467;  Tappan  v.  Long  Branch,  etc.,  59  N.  J.  Law,  371,  35  Atl. 
1070 ;  City  of  Evansville  v.  Summers,  108  Ind.  189,  9  N.  E. 
81;  Memphis  v.  Brown,  20  Wall.  289,  22  L.  Ed.  264;  Soule 
V.  City  of  Seattle,  6  Wash.  315,  33  Pac.  384;  Pine  Tree 
Lumber  Co,  v.  City  of  Fargo,  112  N.  D.  360.  96  N.  W.  357; 
Clark  V.  City  of  Des  Moines,  19  Iowa,  221,  87  Am.  Dec.  423 ; 
State  ex  rel  v.  City  of  Ely,  129  Minn.  40, 151  N.  W.  545,  Ann. 
Cas.  1916B,  189 ;  Barber  Asphalt  Pav.  Co,  v.  City  of  Harris- 
burg,  64  Fed.  283,  12  C.  C.  A.  100,  29  L.  R.  A.  401 ;  District 
of  Columbia  v.  Lyon,  161  U.  S.  200,  16  Sup.  Ct.  450,  40  L. 
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Ed.  670 ;  Portland  Lumber  Co.  v.  City  of  East  Portland,  18 
Or.  21,  22  Pac.  543,  6  L.  R.  A.  290 ;  United  States  v.  Ft,  Scott, 
99  U.  S.  152,  52  L.  Ed.  348;  Heller  v.  Garden  City,  58  Kan. 
236,  48  Pac.  841 ;  Board  of  Education  v.  Hunter,  48  Utah,  373, 
159  Pac.  1021 ;  State  v.  Eldredge,  27  Utah,  477,  76  Pac.  339. 

The  cases  speak  for  themselvfes,  and  this  opinion  would  not 
he  strengthened  by  our  attempting  an  elaborate  review. 

Prom  the  showing  made  by  the  admitted  facts,  plaintiff,  as 
a  taxpayer  of  the  city  would  have  little  or  nothing  to  gain 
even  if  we  were  permitted  to  consider  the  case  from  the  stand- 
point of  what  would  be  least  burdensome  to  him.  It  is  ad- 
mitted that,  if  the  agreement  with  the  county  is  forbidden  or 
restrained  and  the  improvement  is  not  made  as  contemplated, 
the  city  will  be  compelled,  at  its  own  expense,  to  construct  the 
bridge  across  the  Jordan  river  at  a  cost  of  nearly  $11,000,  and 
make  immediate  temporary  repairs  to  the  street  at  a  cost  of 
^  nearly  $5,000,  besides  the  annual  Cost  of  sprinkling,  to  the 
extent  of  several  hundred  dollars.  These  sums  the  city  has 
the  undoubted  right  to  expend,  and  it  is  admitted  that  it 
will  expend  them  unless  the  agreement  with  the  county  for 
the  permanent  improvement  is  permitted.  It  is  a  shnple  mat- 
ter of  addition  to  demonstrate  that  these  sums  aggregate  ap- 
proximately the  same  amount  as  the  city  will  have  to  pay  for 
the  permanent  improvement  sought  by  this  action  to  be  re- 
strained. These  considerations  have  no  logical  bearing  upon 
the  question  presented  here,  but  they  at  least  serve  to  em- 
phasize the  fact  that  there  is  no  question  of  hardship  to  the 
plaintiff  involved. 

For  the  reasons  stated,  it  is  ordered  that  the  temporary  writ 
be  quashed  and  a  permanent  writ  denied.  Defendant  to  re- 
cover costs. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 
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STATE  V.  OVERSON. 
No.    3375.    Decided    November   10,   1919.     (185   Pic.   364.) 

1.  Criminai,  La-w — ^Preliminaey  Examination  May  be  Waived  bt 
Accused  Alone.  A  preliminary  examination  is  a  substantial 
right  of  one  accused  of  a  felony,  and  when  he  waives  that  right 
it  must  be  of  his  own  choice,  not  because  an  arresting  officer 
insists  upon  the  waiver.    (Page  232.) 

2.  Cbiminal  Law — RkooRD  Nor  Showing  Evidence,  Overruling  of 
Motion  to  Quash  Sustained.  Where  bill  of  exceptions  shows 
that  hearing  was  had  on  motion  to  quash  information,  and 
that  the  court  heard  evidence  which  the  records  falls  to  show, 
the  presumption  Is  that  evidence  was  sufficient  to  justify  trial 
court  In  overruling  motion.  '  (Page  232.) 

3.  Indictment  and  Information — Effect  of  Withdrawing  Rea- 
sons FOR  Not  Piling  Information.  Though,  after  transcript 
was  transmitted  to  district  court,  district  attorney  filed  a 
"statement  of  reasons  in  law  for  not  filing  information,"  where 
statement  was  withdrawn  by  permission  of  court,  which  im- 
mediately ordered  district  attorney  to  file  an  Information,  court 
properly  refused  to  quash  information  on  ground  that  district 
attorney  "lost  all  further  jurisdiction  or  right  to  proceed  in 
the  case  unless  ordered  to  do  so  by  the  court,"  under  Comp. 
Laws  1917,  section  8780.     (Page  233.) 

4.  Criminal  Law — Hearsay  EJvidence  of  Admission  of  Third  Per- 
son Inadmissible.  In  prosecution  for  burglary,  testimony  of 
wife  that  her  husband,  who  had  been  arrested  on  the  same 
charge,  tried,  and  discharged,  stated  that  he  got  some  of  the 
property  stolen  at  a  named  place  when  he  was  alone,  was 
hearsay  and  inadmissible.     (Page  234.) 

5.  Criminal  Law — ^Excluding  Testimony  for  Wrong  Reason  Not 
ETrror.  If  the  ruling  of  the  court  in  excluding  testimony  was 
right  for  any  reason,  the  court  committed  no  error.i  (Page 
234.) 

6.  CJriminai  Law — ^Definition  of  Reasonable  Doubt.  In  prose* 
cution  for  burglary,  instruction  defining  reasonable  doubt  as 
"a  doubt  for  which  you  can  give  a  reason,"  while  not  com- 
mended, held  not  prejudicial  error.    (Page  234.) 

7.  Criminal  Law — General  Exception  to  Instruction  Insufti- 
oiENT.    A  general  exception  to  an  instruction  containing  differ- 


1  Holt  V.  Nielsmi  et  <a,,  37  Utah,  574,  109  Pac.  473. 
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ent  propositions,  six  of  which  are  correct  statements  of  law, 
is  not  available  on  appeal^    (Page  234.) 

8.  Criminal  Law — Giving  Instruction  Not  Sijpported  bt  Evi- 
dence Reversible  Error.  Instruction,  that,  if  possession  of 
recently  stolen  property  is  accompanied  with  such  evidence 
as  the  defendant's  giving  false,  incredible,  or  contradictory 
accounts  of  the  manner  of  acquiring  it,  his  attempting  to  con- 
ceal it,  or  his  being  so  near  to  the  place  where  the  property 
was  stolen  or  the  building  entered  as  to  create  criminating 
circumstances  against  him,  such  and  other  like  circumstances 
may  create  a  presumption  of  guilt  in  possessor,  requires  re- 
versal; there  being  no  evidence  to  support  the  instruction. 
(Pa^e  235.) 

9.  Criminal  Law— InstructionSn  Assuming  Facts.  Instructions 
which  assume  that  there  is  evidence  before  the  jury  tending 
to  prove  material  facts,  when  there  is  no  such  evidence,  are 
improper.    (Page  235.) 

10.  Criminal  Law — M)isleai>ing  Instruction  as  to  Evidence. 
Whem  evidence  is  referred  to  in  an  instruction,  it  should  not 
be  stated  in  a  manner  to  mislead  Jurors  or  to  cause  confusion 
in  their  minds.     (Page  235.) 

11.  Criminal  Law — Instruction  OMrmNo  Essential  Element.  In- 
struction as  to  possession  of  recently  stolen  property  by  de- 
fendant, prosecuted  for  burglary,  held  misleading,  in  that  it 
omitted  essential  element  that  accused's  presence  at  the  place 
where  the  property  was  stolen  or  the  burglary  committed 
must  have  been  at  or  near  the  time  when  the  crime  was  com- 
mitted.   (Page  235.) 

12.  Criminal  Law — Instructions  as  to  Possession  or  Stolbn 
Ckx>Ds.  In  instruction  relative  to  possession  of  recently  stolen 
property,  the  circumstances  should  have  been  submitted  to  Jury 
without  statement  that  they  "may  raise  a  presumption  of  guilt 
in  the  possessor."     (Page  235.) 

Appeal  from  District  Court  of  Millard  County,  Fifth  Dis- 
trict; Z>.  H.  Morris,  Judge. 

Junior  Overson  was  convicted  of  burglary,  and  appeals. 

Reversed,  and  new  trial  granted. 


*  State  V.  Riley,  41  Utah,  225,  126  Pac.  294;  State  v.  Haworth, 
24  Utah,  398,  68  Pac.  155;  State  v.  Kina,  24  Utah,  482,  68  Pac.  418, 
91  Am.  St.  Rep.  808;  State  v.  Campbell,  25  Utah,  342,  71  Pac.  529. 
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J.  H.  McKnight,  of  Nephi,  and  R.  B,  Thurman  and  ff.  C, 
Allen,  both  of  Salt  Lake  City,  for  appellant. 

Dan  B,  Shields,  Atty.  Gen.,  and  J,  H.  Wolfe,  0  C.  Daily, 
and  H.  Van  Dam,  Jr.,  Asst.  Attys.  Gen.,  for  the  State. 

WEBER,  J. 

Defendant  was  tried  in  the  district  court  on  the  charge  of 
burglary  in  the /third  degree,  was  found  guilty  by  a  jury,  and 
appeals  from  the  judgment  of  conviction. 

It  is  claimed  by  defendant  that  the  court  erred  in  refuning 
to  quash  the  information,  because  he  was  not  given  an 
opportunity  to  have  a  preliminary  examination.  The  1,2 
defendant  filed  his  aflSdavit,  and  in  it  claimed  that  he 
never  intended  to  waive  a  preliminary  examination ;  that  his 
request  to  be  permitted  to  see  an  attorney  was  denied  by  the 
sheriff;  and  that  the  sheriff,  without  his  consent,  told  the 
justice  of  the  peace  that  the  preliminary  examination  was 
waived,  and  the  justice  so  ordered.  A  preliminary  examina- 
tion is  a  substantial  right  of  one  accused  of  a  felony,  and 
when  he  waives  that  right  it  must  be  of  his  own  choice,  not  be- 
cause an  arresting  officer  insists  upon  the  waiver.  Had  de- 
fendant's affidavit  remained  uncontradicted,  it  would  have 
been  error  to  overrule  the  motion  to  quash  the  information; 
but  the  bill  of  exceptions  shows  that  a  hearing  was  had  upon 
the  motion  and  that  the  court  heard  evidence.  What  that 
evidence  was  the  record  does  not  show.  The  presumption  is 
that  it  was  sufficient  to  justify  the  court  in  overruling  the 
defendant's  motion. 

The  transcript  transmitted  by  the  justice  of  the  peace  was 
filed  in  the  district  court  August  20,  1917,  and  on  September 
4,  1917,  the  district  attorney  filed  a  **  statement  of  reasons  in 
law  for  not  filing  information.'*  It  is  argued  by  appellant's 
counsel  that  the  district  attorney  **lost  all  further  jurisdic- 
tion or  right  to  proceed  in  the  case  unless  ordered  to  do  so  by 
the  court,"  and  they  cite  section  8780,  Comp.  Laws  1917 
(section  4693,  Comp.  Laws  1907),  which  provides: 
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"If  the  district  attorney  determines  that  an  information  ought 
not  to  be  filed  in  any  such  case,  he  must  make,  subscribe,  and  file 
with  the  clerk  of  the  district  court  of  the  county  a  statement  in 
writing  setting  forth  his  reasons  in  fact  and  in  law  for  not  filing 
such  information,  and  such  statement  must  be  filed  during  the 
term  of  court  at  which  the  defendant  is  held  to  appear  for  trial. 
The  court  must  thereupon  examine  such  statement,  together  with 
the  evidence  filed  in  the  case,  and  if,  upon  such  exatnination,  the 
court  is  not  satisfied  with  such  statement,  the  district  attorney 
must  be  directed  and  required  by  the  court  to  file  the  proper 
information  and  bring  the  case  to  trial.  But  if  the  court  does  not 
require  that  information  to  be  filed,  and  the  defendant  is  not  held 
or  wanted  to  answer  for  any  other  public  offense,  he  shall  be  dis- 
charged, his  bail  exonerated,  and  his  money  refunded  to  him." 

The  record  disclcNses  that  the  district  attorney's  ''state- 
ment" was  withdrawn  by  permission  of  the  court  Octo- 
ber 2,  1917,  and  that  immediately  thereafter,  on  the  8 
same  day,  the  district  attorney  was  ordered  by  the 
court  to  file  an  information  in  the  case.  The  information 
was  then  filed.  No  necessity  existed  for  withdrawing  the 
statement  filed  by  the  district  attorney,  nor  could  such  with- 
drawal in  any  possible  manner  result  in  prejudice  to  the  de- 
fendant. When  the  court  ordered  the  information  to  be  filed, 
and  the  order  was  obeyed  by  the  district  attorney,  it  was  a 
full  compliance  with  the  requirements  of  the  statute.  We  find 
neither  error  nor  irregularity  in  the  court's  refusal  to  sustain 
the  motion  to  quash  the  information. 

The  defendant  called  Mrs.  Frank  Slaughter  as  a  witness, 
and  after  she  had  testified  that  her  husband  brought  home 
some  of  the  property  alleged  to  have  been  stolen  by  defendant, 
she  was  interrogated  as  to  statements  then  made  by  her  hus- 
band, who  had  been  arrested  on  the  same  charge  on  which  de- 
fendant was  being  tried,  and  had  been  discharged.  The  de- 
fense sought  to  prove  by  the  witness  that  she  had  been  told 
by  her  husband  ** where  he  got  the  stuff;  that  he  stated  to  her 
that  he  was  alone  when  he  got  it,  and  where  he  got  it."  The 
question  was  objected  to  by  the  state  as  calling  for  hearsay 
testimony.  The  objection  was  ovemiled,  whereupon  the  dis- 
trict attorney  made  the  further  objection  that  the  proposed 
testimony  should  be  excluded  because  '*a  wife  should  not  be 
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allowed  to  testify  against  her  husband."  The  court  there- 
upon sustained  the  objection  on  the  ground  that  what 
was  said  by  her  husband  to  the  witness  was  a  privileged  4, 5 
communication.  If  defendant  could  prove  by  compe- 
tent evidence  that  some  other  person  committed  the  crime 
with  which  defendant  was  charged  it  would  be  a  good  de- 
fense; but  testimony  that  some  third  party  admitted  to  the 
witness,  or  declared  in  her  presence,  that  he,  and  not  the  de- 
fendant, committed  the  crime,  would  be  hearsay,  and  would 
be  incompetent  and  inadmissible.  Wharton,  Grim.  Ev.  (10th 
Ed.)  section  225.  The  proposed  testimony  was  properly  ex- 
cluded— ^not  on  the  ground  that  it  was  a  privileged  commu- 
nication, but  because  it  was  hearsay.  *  *  If  the  ruling  was  right 
for  any  reason,  the  court  committed  no  error."  Holt  v.  Niel- 
son  et  al.,  37  Utah,  574,  109  Pac.  473. 

Objection  is  made  that  the  trial  oourt,  in  its  instruction 
defining  reasonable  doubt,  used  the  words  *'a  doubt 
for  which  you  can  give  a  reason. '  *    The  statement  has  6 

been  approved  by  some  courts,  criticized  by  others,  and 
by  many  has  been  held  to  be  prejudicial  error  when  used  in 
a  charge  to  a  jury.  2  Brickwood,  Sackett's  Instructions, 
sections  2652-2673 ;  3  Brickwood,  sections  4430-4435.  See,  al- 
so, Abbott  V.  Territory,  20  OkL  119,  94  Pac.  179,  16  L.  R.  A. 
(N.  S.)  260  and  notes,  129  Am.  St.  Rep.  818. 

In  the  present  case  exception  was  not  taken  to  the  particu- 
lar words  above  quoted.     The  exception  was  general, 
and  to  an  instruction  that  contained  different  propo-  7 

sitions,  including  six  which  were  correct  statements  of 
law.  That  an  exception  must  specifically  point  out  to  the 
court  the  matter  objected  to,  in  order  to  be  of  avail  on  ap- 
peal, has  been  repeatedly  held  by  this  court.  State  v.  Biley, 
41  Utah,  225,  126  Pac.  294;  State  v.  Ilaworth,  24  Utah,  398, 
68  Pac.  155;  State  v.  King,  24  Utah,  482,  68  Pac.  418,  91  Am. 
St.  Rep.  808;  State  v.  Campbell,  25  Utah,  342,  71  Pac.  529. 
Had  the  exception  been  properly  taken,  we  still  would  not 
hold  that  the  words  complained  of  in  defendant 's  brief  would 
be  prejudicial  error  in  this  particular  instance,  though  we 
do  not  commend  the  words  **for  which  you  can  give  a  reason'* 
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as  being  enlightening  to  the  jury  or  in  any  way  desirable  or 
useful  in  an  instruction  defining  reasonable  doubt. 

In  an  instruction  in  which  the  court  declared  possession  of 
recently,  stolen  property  not  of  itself  sufficient  for  conviction 
of  defendant,  the  court  informed  the  jury : 

"But  if  tsuch  possession  is  accompanied  with  such  evidence  as 
the  defendant  giving  false,  incredible,  or  contradictory  accounts 
of  the  manner  of  acquiring  it,  his  attempting  to  conceal  it,  or  his 
being  so  near  to  the  place  where  the  property  was  stolen  or  the 
buUding  entered  as  to  create  criminating  circumstances  against 
him,  such  and  other  like  circumstances,  when  shown  in  connec- 
tion with  the  possession,  the  larceny  or  house  breaking,  may  raise 
a  presumption  of  guilt  in  the  possessor.*' 

Instructions  should  be  applicable  to  the  evidence,  and  in- 
structions which  assume  that  there  is  evidence  before 
the  jury  tending  to  prove  material  facts,  when  there  is  8-10 
no  such  evidence,  are  improper,  and  have  generally 
been  held  to  be  prejudicially  erroneous.  When  evidence  is 
referred  to  in  an  instruction,  it  should  not  be  stated  in  a 
manner  to  mislead  jurors  or  to  cause  confusion  in  their  minds. 
In  the  above  instruction  the  reference  to  **  false,  incredible,  or 
contradictory  statements  of  the  manner  of  acquiring  it" 
could  not  have  been  helpful  to  the  jury,  and  may  have  been 
misleading  and  confusing  because  there  was  no  evidence 
whatever  of  ** contradictory"  statements  by  defendant.  The 
only  statements  by  defendant  referring  to  the  manner  in 
which  he  had  acquired  the  property  alleged  to  have  been 
stolen  were  that  he  had  bought  the  articles  at  a  bargain  from 
a  person  who  was  leaving  or  moving,  and  when  the  prosecut- 
ing witness  identified  certain  articles  as  being  his  property  he 
was  called  a  liar  by  the  defendant.  Nor  was  there  any  reason 
or  justification  for  referring  to  defendant's  attempting  to 
conceal  the  stolen  property.  We  have  examined  the  tran- 
script with  care,  and  find  no  testimony  tending  to  prove  con- 
cealment by  defendant  of  the  stolen  property  found  in  his 
possession. 

The  record  is  also  devoid  of  any  testimony  tending  to  prove 
that  defendant  was  *'so  near  to  the  place  where  the 
property  was  stolen  or  the  building  entered  as  to  create  11, 12 
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a  criminating  circumstance  against  him."  The  sen- 
tence last  quoted  is  not  only  without  basis  in  the  evidence ;  it 
is  misleading,  in  that  it  omits  the  essential  element  that,  in 
order  to  be  a  circumstance  for  consideration  by  the  jury,  his 
bei^ig  at  the  place  where  the  property  was  stolen  or  burglary 
was  committed  must  have  been  at  or  near  the  time  when  the 
crime  was  committed,  not  at  some  time  so  remote  that  it  could 
not  possibly  have  any  bearing  upon  his  guilt  or  innocence. 
Assuming  that  the  statements  in  the  instruction  were  based 
on  evidence,  the  circumstances  should  have  been  submitted  to 
the  jury  without  the  statement  that  they  **may  raise  a  pre- 
sumption of  guilt  in  the  possessor."  Barrow  v.  Territory.  13 
Ariz.  302,  114  Pac.  976;  Smith  v.  State,  58  Ind.  340;  2  Am. 
C.  R.  375 ;  State  v.  Hodge,  50  N.  H.  510. 

Were  the  evidence  of  guilt  in  this  case  so  clear  that  no 
other  verdict  than  that  of  guilty  could  have  been  found  in 
reason,  we  might  possibly  consider  the  instruction  referred 
to  as  being  erroneous,  without  being  prejudicial  to  the  de- 
fendant; but  a  careful  consideration  of  all  the  evidence  dis- 
closed by  the  record  convinces  us  that  the  instruction  given 
was  prejudicial  to  defendant,  and  that  it  probably  preven1«d 
the  jury  from  giving  the  evidence  that  fair  and  impartial 
consideration  to  which  the  accused  was  entitled.   * 

The  judgment  is  reversed  and  defendant  granted  a  new 
trial. 

CORFMAN,  C.  J.,  and  PRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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BUSH  V.  BUSH  et  ux. 
No.   8357.    Decided   November   12,   1919.     (184   Pac.   823.) 

1.  RSPLCVIN — EtLElffSNTS    OP   ACTION    IN    CLAIM   AND    DeLIFEBT.      The 

essential  elements  of  an  action  in  claim  and  delivery  are.  the 
same  as  in  the  common-law  action  of  replevin.     (Page  238.) 

2.  Replevin — ^Pleading  op  Right  of  Possession.  Complaint  in 
action  of  claim  and  delivery  should  state  facts  from  wiiich  it 

^may  be   inferred   with   reasonable   certainty   that   plaintifF   is 
entitled  to  possession  of  property  at  time  of  comi^encement 
^        of  action;  an  allegation  of  ownership  being  insufficient,  inas- 
much as  owner  may   not   be   entitled   to   possession.^     (Page 
240.) 

3.  Rcpu&viN — Right  of  Owneb  to  Bbing  AcrnoN.  Owner  has  no 
right  to  bring  action  in  claim  and  delivery,  unless  he  is  en- 
titled to  immediate  possession  of  the  property.    (Page  240.) 

4.  Pleading — ^Allegations  of  Complaint.  Complaint,  in  order 
to  state  cause  of  action,  must  state  facts  which,  if  true,  will 
entitle  plaintifF  to  legal  or  equitable  relief.    (Page  240.) 

5.  Replevin — Sufficiency  of  Allegations  as  to  Possession. 
(Complaint,  in  action  in  claim  and  delivery,  held  defective  in 
falling  to  allege  plaintifTs  right  to  possession  of  the  property 
at  the  time  of  bringing  the  action.    (Page  243.) 

6.  Pleading— *<!omplaint  Must  Allege  Ultimate  Fact.  In  plead- 
ing a  cause  of  action,  ultimate  fact  must  be  stated.  (Page 
244.) 

7.  Plbadino — ^Waiveb  of  Defect.  In  action  in  claim  and  delivery 
where  complaint  was  defective  in  failing  to  plead  plaintiffs 
right  to  possession,  defendant  by  tendering  requested  instruc- 
tions relating  to  the  right  of  possession,  and  by  permitting 
court  without  objection  or  exception  to  give  other  instructions 
relating  to  possession,  waived  such  defect.^     (Page  244.) 

8.  Pleading — ^Answeb  Sufficient  to  Raise  Issue  of  Possession. 
In  action  in  claim  and  delivery  where  complaint  was  defective 
in  failing  to  plead  plaintiffs  right  of  possession,  answer  field 
not  to  waive  defect.    (Page  244.) 

9.  Appeal  and  Ebbob — Pbebumption  as  to  Judgment.  Every  rea- 
sonaUe  intendment  must  be  indulged  in  favor  of  the  Judg- 
ment   (Page  245.) 


^Ohamhers  v.  Emery,  36  Utah,  380,  103  Pac.  1081,  Ann.  Cas. 
1912A,  332,  and  note. 

^Harkness  v.  McClain,  8  Utah,  52,  29  Pac.  964;  Voorhees  v. 
Manti  City,  13  Utah.  435,  46  Pac.  564;  Mangum  v.  Bullion,  Beck 
d  Champion  Min,  Co,,  15  Utah,  534,  50  Pac.  834. 
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Appeal  from  District  Court  of  Salt  Lake  County,  Third  Dis- 
trict ;  J.  Louis  Brown,  Judge. 

Action  by  Clara  Bush,  administratrix,  etc.,  against  Amos 
Bush  and  wife.  Judgment  for  plaintiflP,  and  defendants 
appeal. 

Affirmed. 

Hancock  &  Barnes,  of  Salt  Lake  City,  for  appellantsl 

Roht,  L.  Judd,  of  Salt  Lake  City,  for  respondent. 

THURMAN,  J. 

This  is  an  action  in  claim  and  delivery.    The  essential  ele- 
ments are  the  same  as  in  the  common-law  action  of 
replevin.    A  verdict  was  rendered  in  favor  of  plaintiflP,  1 

and  judgment  entered  thereon.  After  judgment  the  * 
defendants  moved  the  court  to  dismiss  the  complaint  and 
vacate  the  judgment  on  the  ground  that  the  **  complaint  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action.*'  The 
motion  was  overruled,  and  the  order  overruling  it  is  assigned 
as  error,  and  relied  on  by  appellants  for  a  reversal  of  the 
judgment. 

The  complaint,  after  alleging  the  death  of  plaintiflf's  intes- 
tate, the  plaintiflf's  appointment  as  administratrix,  and  a  de- 
scription of  the  property  proceeds  as  follows : 

"That  on  the  13th  day  of  October,  1918,  and  for  some  time  prior 
thereto  Hubert  Bush,  deceased,  was  the  owner  and  in  possession 
of  said  property,  and  that  ever  since  said  date  his  said  estate  has 
been  and  now  is  the  owner  of  said  property,  which  is  of  the  rea- 
sonable value  of  $775. 

"That  on  or  about  the  4th  day  of  November,  1918,  the  defend- 
ants did  wrongfully  and  willfully  and  without  the  consent  of  the- 
plaintiff  keep  the  said  goods  in  their  possession,  and  refuse  to  de- 
liver them  to  the  said  idaintiif  herein.  f 

"That  on  or  about  the  4th  day  of  November.  1918,  and  beTore 
the  commencement  of  this  action,  the  plaintiff  duly  demanded  the 
said  goods  from  the  said  defendants,  but  that  the  said  defendants 
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wrongfully  and  willfully  refused  to  deliver  to  the  plaintiff  the  said 
goods  in  question/ 
(Prayer  for  judgment.) 


The  specific  objection  made  to  the  complaint  by  appellants 
is  that  it  fails  to  allege  that  plaintiff  was  entitled  to  possession 
of  the  property  when  the  action  was  commenced.  It  is  con- 
tended by  appellants  that  in  an  action  of  this  kind  a  com- 
plaint which  fails  to  allege  that  plaintiff  is  entitled  to  the 
immediate  possession  of  the  property  in  controversy  is  fatally 
defective.  On  the  other  hand,  respondent  contends  that  an 
allegation  of  ownership  in  the  plaintiff  carries  with  it  a  pre- 
sumption of  right  to  possession,  and  therefore  a  specific  allega- 
tion of  right  to  possession  is  not  essential.  Each  of  the  parties 
present  for  our  consideration  numerous  authorities  in  support 
of  their  respective  contentions,  from  which  it  appears  there  is 
more  or  less  conflict,  and  in  some  respects  no  little  confusion. 

The  authorities  cited  and  relied  on  by  appellant  are  as 
follows:  Chambers  v.  Emery,  36  Utah,  380,  103  Pac.  1081, 
Ann.  Cas.  1912A,  332,  and  note,  23  R.  C.  L.  925 ;  Fredericks 
V.  Tracy,  98  Cal.  658,  33  Pac.  750 ;  Simonds  v.  Wrightman,  36 
Or.  120,  58  Pac.  1100;  Casta  v.  Murray,  47  Or.  57,  81  Pac. 
388 ;  Masterson  v.  Clark,  41  Pac.  796 ;»  Bane  v.  Peerman,  125 
Cal.  220,  57  Pac.  885;  Vanalstine  v.  Whelan,  135  Cal.  232,  67 
Pac.  125;  Chan  v.  Slater,  33  Mont.  155,  82  Pac.  667;  Filers  v. 
Pick,  58  Or.  54,  113  Pac.  54;  Kimhall  v.  Redfield,  33  Or.  292, 
54  Pac.  216;  Kierbow  v.  Young,  20  S.  D.  414,  107  N.  W.  371, 
8  L.  R.  A.  (N.  S.)  216,  11  Ann.  Cas.  1148;  Vitagraph  v. 
Swadb,  248  Pa.  478,  94  Atl.  126,  Ann.  Cas.  1916C,  311;  Cob- 
bey,  Replevin,  sections  526-529. 

•  Reported  in  full  In  the  Pacific  Reporter;  reported  as  a  memo- 
randum decision  without  opinion  in  109  Cal.  zv. 

Respondent,  in  reply,  calls  our  attention  to  the  following: 
Pierce  v.  Langdon,  3  Idaho  (Hash.)  141,  28  Pac.  401;  Bates 
V.  Capital  State  Bank,  18  Idaho,  429,  110  Pac.  277 ;  III  Sew- 
ing Mach.  Co.  V.  Harrison,  43  Colo.  362,  96  Pac.  177,  and 
cases  cited ;  McAfee  v.  Montgomery,  21  Ind.  App.  196,  51  N. 
E.  957 ;  Nielsen  v.  Hyland,  170  Pac.  778. 

From  an  examination  of  the  authorities  cited  it  will  appear 
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that  the  contentions  of  both  parties  find  ^considerable  sup- 
port. There  is  a  looseness  of  expression  in  many  of  the  cases, 
in  one  respect,  which  has  led  to  some  of  the  confusion  above 
referred  to.  For  example,  many  of  the  cases  express  the  view 
that  it  is  necessary  to  allege  either  that  the  plaintiff  is  the 
owner  of  the  property,  or  that  he  is  entitled  to  its  possession 
at  the  time  the  action  is  commenced.  One  or  more  of  the 
decisions  of  this  court  above  cited,  in  the  matter  referred  to, 
are  subject  to  the  same  criticism.  In  every  instance,  however, 
where  such  looseness  of  expression  occurs  the  specific  question 
here  presented  was  not  involved.  Such  expressions  as  those 
referred  to,  if  not  carefully  read  and  considered  in  connection 
with  the  facts  of  the  particular  case,  are  well  calculated  to 
mislead  the  reader  and  induce  him  to  believe  that  either  an  al- 
legation of  ownership  or  right  to  possession  at  the  time  the 
action  is  commenced  is  sufficient;  that  it  is  not  necessary  to 
allege  both.  We  are  of  the  opinion  that  such  is  not  a  correct 
view  of  the  law,  and,  save  in  exceptional  cases,  it  is  contrary 
to  the  great  weight  of  authority  as  laid  down  both  by  text- 
writers  and  in  the  adjudicated  cases.  The  exceptional  cases 
are  where  the  statement  of  facts  shows  that  plaintiff  is  en- 
titled to  the  immediate  possession  of  the  property  when  the 
action  is  commenced,  notwithstanding  he  may  not  be  the 
owner  of  the  property.  The  right  of  immediate  pos- 
session is  an  essential  element  of  the  action  whether  the  2-4 
plaintiff  is  the  owner  of  the  property  or  not  But  the 
converse  of  the  proposition  is  not  maintainable ;  an  allegation 
of  ownership  merely  is  not  sufficient,  for  the  reason  that, 
while  one  party  may  be  the  owner  of  the  property,  another 
may  be  entitled  to  the  present  possession.  Any  number  of 
illustrations  will  occur  to  the  mind  of  the  reader  without  mak- 
ing specific  reference.  This  being  the  case,  it  is  fallacious  to 
assert  that  an  allegation  of  ownership  alone  is  sufficient.  Any 
complaint,  in  order  to  state  a  cause  of  action,  must  state  facts 
which,  if  true,  will  entitle  plaintiff  to  legal  or  equitable  relief. 
This  is  the  crucial  test.  How,  then,  can  it  be  contended  that 
where  a  complaint  alleges  ownership  only  it  states  a  cause  of 
action  when,  even  admitting  that  fact  to  be  true,  the  plaintiff 
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may,  nevertheless,  not  be  entitled  to  relief  as  against  one 
having  the  right  of  possession  when  the  action  is  commenced  t 
In  some  of  the  cases  cited,  especially  those  from  the  state  of 
Colorado,  it  appears  a  different  doctrine  is  enunciated.  The 
cases  so  decided  proceed  upon  the  theory  that  an  allegation  of 
ownership  in  the  plaintiff  carries  with  it  the  presumption  that 
plaintiff  is  entitled  to  possession.  This  would  be  true  if  the 
presumption  was  absolutely  conclusive;  but,  inasmuch  as  at 
most  it  is  only  a  rebuttable  presumption,  we  feel  justified  in 
holding  that  the  doctrine  is  fallacious,  and  is  founded  upon 
an  erroneous  conception  of  the  legitimate  functions  of  plead- 
ing in  a  court  of  justice.  Much  as  we  appreciate  the  high 
standing  of  the  Supreme  Court  of  our  sister  state,  we  cannot 
subscribe  to  the  doctrine  announced  in  the  cases  referred  to. 
In  Wells  on  Replevin  (2d  Ed.)  section  94,  it  is  said : 
"One  of  the  cardinal  rules  of  this  action  is,  that  the  i>laintiff 
must  in  all  cases  have  a  general  or  special  property  in  the  goods 
which  he  seeks  to  recover,  with  the  right  to  their  immediate  and 
exclusive  possession  at  the  time  of  the  commencement  of  his  suit. 
This  has  been  the  rule  from  the  earliest  times,  and  is  sustained 
bj  an  unbroken  current  of  authorities  to  the  present  day.  It  is 
also  an  established  rule  that  the  plaintifP,  haying  such  property 
and  right  of  possession,  may  sustain  the  action  without  other  title, 
even  against  the  general  owner." 

Again,  the  same  author,  in  section  670,  in  stating  the  es- 
sential elements  of  a  complaint,  says: 

"The  declaration  should  be  drawn  to  meet  the  proof  which  will 
be  produced  at  the  hearing.  The  gist  of  the  action  is  the  wrong- 
ful detention.  The  plaintiff  must  allege  the  right  or  title  in  him- 
self as  it  exists,  the  right  to  immediate  possession,  and  the  deten- 
tion by  the  defendant." 

Shinn  on  Replevin,  section  428,  states  the  rule  more  elab- 
orately and  perhaps  more  succinctly : 

"The  declaration,  complaint,  or  petition  (as  the  first  pleading 
on  the  part  of  the  plaintiff  may  be  called)  must  in  general  contain 
an  averment  of  the  three  fundamental  facts  which  together  make 
up  a  cause  of  action  in  replevin.  That  is  to  say,  the  plaintiff 
must,  in  ordinary  cases  in  the  pleading  by  which  he  states  to  the 
court  his  cause  of  action,  state  the  foUowing  facts:  (1)  The 
ownership  of  the  plaintiff;  (2)  the  right  of  the  possession  of  the 
plaintiff  to  the  property  at  the  time  the  action  is  brought;  and  (3) 
Vol.  55—16 
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the  present  wrongful  detention  of  the  defendant." 

Cobbey  on  Replevin,  section  27,  cited  by  appellant,  says : 
"Replevin  is  strictly  a  possessory  action,  'such  wherein  the  right 
of  possession  only,  and  not  of  property,  Is  contested/  Its  primary 
object  is  to  enable  the  plaintiff  to  obtain  the  actual  possession  of 
personal  property  wrongfully  detained  from  him  by  the  defendant 
at  the  time  the  action  is  brought.  Generally  speaking,  in  an 
action  of  replevin  the  right  to  the  possession  of  the  property  at 
the  time  the  suit  is  brought  is  the  only  matter  in  controversy, 
and  the  only  question  that  can  be  tried  and  determined  therein.** 

The  same  author,  in  section  591,  in  naming  the  essentials  of 
a  good  complaint,  states  the  rule  with  less  perspicuity  as 
follows : 

"A  complaint  which  alleges  (1)  wrongful  taking,  (2)  wrongful 
possession,  (3)  unlawful  conversion,  is  a  good  complaint  in  re- 
plevin. The  complaint  must  show  a  right  of  property  and  of 
possession  in  the  plaintiff.'* 

In  23  R.  C.  L.  p.  925,  under  the  head  of  Pleading,  it  is 
said: 

"It  may  be  stated  as  a  well-settled  general  rule  that  it  is  neces- 
sary to  allege  both  the  ownership,  either  general  or  special,  and 
the  right  to  immediate  possession  in  a  complaint  for  replevin." 

Further  on  in  the  same  section  the  author  says : 

"Where  the  complaint  merely  alleges  ownership  in  the  plaintiff 

without  averring  a  right  to  possession,  no  cause  of  action  is  stated. 

It  is  necessary  to  allege  that  the  plaintiff  is  the  owner  and  entitled 

to  possession  of  the  property  at  the  date  of  the  commencement  of 

the  suit." 

In  34  Cyc.  at  page  1464,  we  find  the  following: 
"In  an  action  of  replevin,  as  in  other  civU  actions,  the  com- 
plaint must  allege  facts  sufficient  to  constitute  a  cause  of  action, 
and  to  show  that  it  exists  in  favor  of  plaintiff,  and  against  de- 
fendant. Whether  the  action  is  at  common  law  or  under  the 
statutes,  the  complaint  must  state  in  clear  and  concise  language 
the  facts  upon  which  plaintiff  bases  his  right  and  which  entitle 
him  to  recover,  and  it  must  allege  facts,  and  not  matters  of  evi- 
dence, or  legal  conclusions.  The  material  facts  to  be  alleged 
are  plaintiffs  owner^ip,  either  general  or  special,  of  the  prop- 
erty, describing  it,  his  right  to  its  immediate  possession,  and 
the  wrongful  taking  or  detention  thereof  by  defendant" 

The  foregoing  excerpts  state  the  law  as  maintained  by  all 
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the  text-writers  we  have  examined  upon  the  question  involved, 
and  we  have  no  reason  to  believe  there  is  any  substantial  dis- 
sent from  the  doctrine  thus  announced.  Hence  we  are  driven 
to  the  conclusion  that  an  allegation  of  ownership  alone  is  not 
sufficient ;  that  there  must  be  a  statement  of  facts  from  which 
it  may  be  inferred  with  reasonable  certainty  that  plaintiflP  is 
entitled  to  the  possession  of  the  property  when  he  commences 
his  action,  and,  as  stated  by  Cyc,  supra,  it  must  be  a  state- 
ment of  facts,  and  not  mere  legal  conclusions.  See,  also, 
Chambers  v.  Emery,  36  Utah,  380,  103  Pac.  1081,  Ann.  Gas. 
1912A,  332. 

With  this  statement  of  the  law  as  we  find  it,  we  come  now  to 
an  analysis  of  the  complaint  in  the  instant  case.  If  there  are 
sufficient  facts  stated  from  which  it  may  be  inferred  with 
reasonable  certainty  that  plaintiff  at  the  time  the  action  was 
commenced  was  entitled  to  the  immediate  possession  of  the 
property,  then  the  complaint  states  a  cause  of  action,  and  the 
contention  of  appellant  is  without  merit. 

The  complaint  in  effect  alleges  that  plaintiff's  intestate 
was  the  owner  of  the  property  at  the  time  of  his  death-, 
and  that  plaintiff  thereafter,  as  administratrix,  became  i 

the  owner  and  continued  to  be  so  until  the  action  was 
commenced;  that  on  the  4th  day  of  November  thereafter  the 
defendant  wrongfully,  willfully,  and  without  consent  of 
plaintiff  kept  possession  of  the  property,  and  on  said  date 
wrongfully  and  willfully  refused  to  deliver  it  to  plaintiff,  al- 
though she  made  demand  therefor.  This  is  all  that  is  alleged 
concerning  ownership  and  right  of  possession.  It  will  be  ob- 
served the  complaint  nowhere  alleges  that  plaintiff  was  en- 
titled to  the  possession  of  the  property,  either  at  the  time  of 
commencing  the  action  or  at  the  time  the  complaint  was  veri- 
fied, which  was  on  the  13th  day  of  November,  1918.  From 
November  4th  until  November  13th  there  is  a  complete  hiatus 
in  the  pleading  concerning  the  possession  or  right  of  posses- 
sion, unless  we  indulge  in  the  presumption  that  right  of  pos- 
session follows  from  the  fact  of  ownership,  as  held  by  the 
Colorado  court. 

We  have  already  observed  that  that  is  a  deduction  that 
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should  not  be  made  in  pleading.     It  may  be  proper 
as  a  matter  of  evidence  in  the  trial  of  a  cause,  but,  in  6 

pleading,  ultimate  facts  must  be  stated.    Fredericke  v. 
Tracy,  98  Cal.  660,  33  Pac.  750. 

Respondent  seems  to  rely  with  considerable  assurance  on 
the  case  of  Nielsen  v.  Hyland,  51  Utah  334,  170  Pac.  778.  In 
that  case  the  complaint  alleged  the.  ownership  and  value  otthe 
property,  the  wrongful  possesion  by  defendants,  the  demand 
of  plaintiff,  and  that  defendants  still  continued  to  wrongfully 
detain  the  property,  thus  bringing  the  wrong  complained  of 
down  to  the  very  commencement  of  the  action.  Such  a  state 
of  facts,  in  our  opinion,  justifies  the  conclusion  that  the  plain- 
tiff was  entitled  to  the  possession  of  the  property  when  he 
commenced  his  action.  We  held  the  complaint  was  sufficient; 
we  are  still  of  the  same  opinion,  but,  without  stating  the 
difference  in  detail,  it  is  sufficient  to  say  no  such  case  is  pre- 
sented here. 

In  view  of  what  has  been  said  it  follows  that  in  our  opinion 
the  complaint  in  this  case  is  fatally  defective ;  and,  un- 
less the  appellants,  by  their  course  of  conduct,  waived  7 
the  defect,  the  judgment  of  the  trial  court  should  be  reversed. 

The  defendants  answered  the  complaint,  but  it  cannot  he 
contended  that  the  answer  waived  the  defect  by  tender- 
ing the  issue  omitted  in  the  complaint.    The  answer,  in  8 
brief,  merely  denies  the  allegations  of  the  complaint 
relating  to  ownership  by  plaintiff  and  wrongful  detention  by 
defendants,  and  affirmatively  alleges  ownership  in  defendants. 

During  the  course  of  the  trial  defendants  tendered  certain 
requests  to  instruct  the  jury  relating  to  the  right  of  posses- 
sion. These  were  refused  by  the  court,  but  the  circumstance 
tends  to  show  that  right  of  possession  was  accepted  as  an 
issue  at  the  trial,  and  evidence  admitted  thereon.  Further- 
more, the  court  was  permitted,  without  objection  or  exception, 
to  instruct  the  jury  as  follows  : 

"You  are  instructed  that  if  you  find  by  a  preponderance  of  the 
evidence  that  the  plaintiff  in  this  case,  at  the  time  the  suit  was 
commenced,,  was  lawfully  entitled  to  the  immediate  possession 
of  the  property  in  the  complaint  described,  and  that  the  defend- 
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ants,  or  either  of  them,  had  the  same  In  their  possession,  you  will 
find  for  the  plaintiff." 

While,  as  heretofore  shown,  the  right  of  possession  at  the 
commencement  of  the  action  was  Hot  put  in  issue  hy  the 
pleadings,  yet  it  must  have  been  made  an  issue  at  the  9 

trial,  and  evidence  admitted  thereon,  or  the  above  in- 
struction would  not  have  been  given.    Every  reasonable  in- 
tendment must  be  indulged  in  favor  of  the  judgment.    In  14 
Standard  Bncy.  of  Procedure,  at  p.  524,  it  is  said : 

"The  Issues  of  a  case  are  defined  by,  and  confined  to,  the  plead- 
ings. Ordinarily  matters  not  put  In  Issue  by  the  pleadings  cannot 
be  litigated.  In  determining  the  Issues  made  In  the  case,  the 
pleadings,  and  not  the  evidence,  must  be  looked  to.  But  the  par- 
ties by  their  conduct  on  the  trial  may  Include  a  disputed  fact 
within  the  Issues  of  the  case,  although  such  fact  does  not  appear 
at  Issue  in  the  pleadings." 

See,  also,  note  to  the  above  citation. 

In  vol.  21  of  the  authority  last  cited,  at  pages  411  and  412, 
the  text  reads : 

"The  admission  of  evidence  under  a  defective  allegation,  without 
objection,  will  generally  operate  as  a  waiver  of  the  defects;  and 
the  same  rule  has  been  applied  where  the  complaint  omits  some 
fact  essential  to  a  cause  of  action,  but  which  might  be  supplied 
by  amendment,  although  there  is  authority  to  the  contrary." 

The  cases  cited  in  this  excerpt,  in  note  25,  fully  support 
the  text.  The  first  case  cited.  Slaughter  v.  Goldberg,  Bowen 
&  Co.,  26  Cal.  App.  318,  147  Pac.  90,  a  California  case,  re- 
quires something  more  than  a  passing  notice,  because  it  gives 
full  effect  to  the  provisions  of  section  475  of  the  California 
Code  of  Civil  Procedure,  which  is  substantially  th^  same  as 
our  CcMnp.  Laws  1917,  section  6622,  requiring  errors  to  be 
disregarded  which  do  not  affect  the  substantial  rights  of  the 
parties. 

The  action  in  the  case  referred  to  was  for  damages  resulting 
from  the  death  of  plaintiff's  intestate  alleged  to  have  been 
caused  by  negligence.  The  complaint  failed  to  show  the  ex- 
istence of  any  heirs,  which  was  conceded  to  be  an  essential 
element  in  stating  a  cause  of  action.  The  defendants  filed  a 
general  demurrer,  and  urged  in  support  of  it  the  omission 
above  referred  to.    The  demurrer  was  overruled,  defendants 
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answered  and  went  to  trial.  Evidence  was  admitted  without 
objection.  On  appeal  the  order  of  the  court  overruling  the 
demurrer  was  relied  on  for  reversal  of  the  judgment.  Re- 
spondent resisted  appellant's  contention,  and  insisted  that  the 
admission  of  evidence  without  objection  cured  the  omission  of 
the  allegation.  This  point  was  sustained  by  the  appellate 
court,  which,  in  the  course  of  its  opinion,  at  page  93  of  147 
Pac,  at  page  325  of  26  Cal.  App.,  used  the  following  lan- 
guage : 

"We  do  not  feel  disposed  to  examine  the  numerous  cases  cited 
by  the  parties.  It  seems  to  us  that  the  reformed  procedure  would 
receive  a  decided  shock  if  a  defendant  should  he  permitted  to  stand 
by  and  without  objection  allow  an  issue  to  be  tried  as  though 
properly  presented  by  the  pleadings,  and  on  appeal  escape  the 
consequences  by  claiming  that  the  complaint  failed  to  present  such 
issue.  If  there  ever  was  a  case  where  section  475  of  the  Code  of 
Civil  Procedure  was  intended  to  apply,  this,  seems  to  us,  Is  one." 

Then,  after  referring  to  and  quoting  from  Texas  &  Pac.  Ry. 
v.  Lacey,  185  Fed.  226,  107  C.  C.  A.  331,  which  seems  to  be 
in  point,  the  California  court  proceeds : 

"In  the  case  here  the  trial  proceeded  in  all  respects  as  though 
the  pleadings  sufficiently  presented  the  issue  as  to  there  being 
heirs,  and  precisely  as  it  ^ould  had  the  complaint  contained  the 
allegation  which  it  is  insisted  it  should  have  contained.  Why, 
then,  should  the  case  go  back  to  have  the  complaint  amended,  as 
it  is  manifest  that  the  proofs  would  be  the  same?  How  can  it  be 
said  that  defendant  has  sustained  'substantial  injury,  and  that 
a  different  result  would  have  been  probable  if  such  error  ♦  ♦  ♦ 
or  defect  had  not  occurred'?" — citing  the  section  above  referred 
to. 

The  case  at  bar  is  substantially  similar  in  every  respect  to 
the  case  from  which  the  above  excerpts  are  quoted,  except  that 
in  the  instant  case  no  demurrer  was  filed  and  no  objections 
whatever  made  until  after  verdict  and  judgment  had  been 
entered  thereon.  In  that  respect  this  is  a  stronger  case  for 
the  application  of  the  rule  that  harmless  errors  must  be  dis- 
regarded. The  following  cases  also  seem  to  be  in  point  in  a, 
greater  or  less  degree:  Noakes  v.  City  of  Los  Angeles,  175 
Pac.  409 ;  Boyle  v.  Imp,  Co,,  27  Cal.  App.  714,  151  Pac.  25 ; 
L.  &  N.  Ry.  V.  Taylor,  92  Ky.  55,  17  S.  W.  198 ;  Lounsbury  v. 
Purdy,  18  N.  Y.  515;  Wright  v.  Deenng,  2  Misc.  Rep.  296»  21 
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N.  Y.  Supp.  929;  Hogg  v.  Pinckney,  16  S.  C.  387;  Sherwood 
V.  City  of  Sioux  Falls,  10  S.  D.  405,  73  N.  W.  913 ;  Martin  v. 
Oraff,  10  S.  D.  592,  74  N.  W.  1040;  Stenson  v.  Elfmann,  26 
S.  D.  134,  128  N.  W.  588;  Rea  v.  Eslick,  87  Wash.  125,  151 
Pac.  256. 

Many  of  the  cases  last  cited,  like  the  California  case,  go  to 
the  extent  of  holding  that  the  defect  is  waived  by  introducing 
evidence,  even  where  the  objection  was  made  by  demurrer  in 
the  court  below.  We  need  not  go  to  that  extent  in  the  present 
case,  and  expressly  reserve  that  question  until  it  becomes 
necessary  to  determine  it. 

Respondent  calls  our  attention  to  three  Utah  cases  involving 
the  question  of  defects  cured  by  verdict.  Harkness  v.  Mc- 
Clain,  8  Utah,  52,  29  Pac.  964;  Voorhees  v.  Manti  City,  13 
Utah,  435,  45  Pac.  564 ;  Mangum  v.  Bullion,  Beck  &  Champion 
Min.  Co,,  15  Utah,  534,  50  Pac.  834. 

The  case  of  Harkness  v.  McCUUn,  in  our  opinion,  is  the 
only  one  of  the  three  cases  last  cited  which  bears  any  similar- 
ity in  principle  to  the  case  at  bar;  and,  even  in  that  case, 
which  was  an  action  upon  a  promissory  note  in  which  there 
was  no  allegation  of  notice  to  the  indorser,  it  seems  an  answer 
was  filed  which  raised  the  issue  of  notice.  In  every  other 
respect  the  cases  are  similar.  As  we  read  the  cases  heretofore 
referred  to  we  see  no  diflference  between  raising  the  issue  by 
answer  where  it  was  not  presented  by  the  complaint  and  rais- 
ing it  by  the  tacit  consent  of  the  parties  during  the  course  of 
the  trial.  Viewed  in  that  light,  the  case  of  Harkness  v.  Mc- 
Clain,  supra,  is  an  authority  in  point. 

We  find  no  prejudicial  error  in  the  matter  complained  of. 
The  judgment  of  the  trial  court  is  affirmed  at  cost  of  appel- 
lants. 

CORPMAN,  C.  J.,  and  FRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 
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HESS  V.  UDY  et  al. 
No.   3388.    Decided    November   13,   1919.     (185   Pac.   367.) 

1.  Animals — Rbbisaint  and  Disposition  of  fob  Trespass.  Laws 
providing  for  the  restraint,  sale,  or  disposal  of  animals  for 
trespass  and  damage  must  be  strictly  followed.^  (Page 
248.) 

2.  Animals — Deuvebt  of  Tbespassino  Animals  to  Poundkeefis 
OF  Prex}ingt.  Particularly  in  view  of  the  alternative  remedy 
giyen  by  Comp.  Laws  1917,  section  58,  delivery  of  trespassing 
pigs  by  a  landowner  in  F.  precinct  to  the  constable  as  ex 
officio  poundkeeper  in  0.  precinct  was  not  a  compliance  with 
section  59,  providing  that  the  landowner  who  distrains  tres- 
passing animals  shall  deliver  them  within  twenty-four  hours 
"to  the  poundkeeper  of  the  precinct,"  meaning  the  pound- 
keeper  of  the  precinct  in  which  the  trespass  was  committed, 
and  so  rendered  the  landowner  liable  for  conversion.  (Page 
251.) 

Appeal  from  District  Court,   First  District,   Box  Elder 
County;  J.  Z>.  Call,  Judge. 

Action  by  Charles  d  Hess  against  Hyrum  Udy  and  W.  A. 
Adams. 

From  judgment  for  plaintiff  against  defendant  Udy,  the 
latter  appeals. 

Affibmed. 

Le  Roy  B.  Young,  of  Brighara,  for  appellant. 

W,  J.  Lowe,  of  Brigham,  for  respondent. 

THURMAN,  J. 

This  is  an  action  for  the  conversion  of  two  pigs  alleged  to 
be  of  the  value  of  fifty  dollars.  ( 

Plaintiflf's  ownership  of  the  pigs  at  and  prior  to  the  date  of 


1  Citing  Nielsen  v.  Hyland,  51  Utah,  334,  170  Pac.  778. 
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the  alleged  conversion  is  admitted  by  defendant,  but  defend- 
ant attempts  to  justify  the  taking  under  the  provisions  of 
Comp.  Laws  Utah  1917,  title  3,  chapter  1,  relating  to  estrays 
and  trespassing  animals.  The  trial  court  found  the  issues  in 
favor  of  the  plaintiff  and  against  the  defendant  Udy.  Judg- 
ment was  entered  accordingly.  Defendant  appeals  on  the 
judgment  roll 

The  defendant  was  the  owner  of  land  with  crops  growing 
thereon,  in  Fielding  precinct,  Box  Elder  county,  and  at  the 
time  of  the  wrongs  complained  of  by  plaintiff  said  pigs  were 
found  trespassing  and  doing  damage  upon  said  land.  There 
being  no  poundkeeper  in  Fielding  precinct,  the  defendant  re- 
strained the  animals,  and  within  twenty-four  hours  thereafter 
delivered  them  to  the  other  defendant,  W.  A.  Adams,  pound- 
keeper  of  East  Garland  precinct  of  the  same  county.  At  the 
time  of  delivering  the  animals  the  defendant  also  delivered  to 
the  poundkeeper  a  certificate  of  appraisement  of  damage,  as 
required  by  the  statute,  to  which  reference  will  be  made. 
The  animals  were  thereafter  advertised  and  sold  by  the 
poundkeeper  and  the  proceeds  devoted  to  payment  of  the 
damages,  costs,  and  expenses  incurred,  and  the  balance  ten- 
dered to  plaintiff  and  refused.  The  foregoing  are  the  material 
facts  found  by  the  court. 

Numerous  errors  are  assigned  by  appellant,  but  the  con- 
trolling question,  and  the  only  one  that  need  be  considered 
here,  is :  Did  the  poundkeeper  of  East  Garland  precinct  have 
jurisdiction  as  poundkeeper  to  receive,  hold,  and  dispose  of 
animals  for  trespass  committed  on  land  and  growing  crops  in 
Fielding  precinct?  If,  under  the  circumstances  named,  the 
poundkeeper  of  East  Garland  precinct  was  without  jurisdic- 
tion, the  entire  proceeding  was  unlawful,  and  the  judgment 
of  the  trial  court  should  be  affirmed. 

The  doctrine  is  well  established,  if  not  elementary,  that  laws 
providing  for  the  restraint,  sale,  or  disposal  of  animals 
for  trespass  and  damage  must  be  strictly  followed.    We  1 

so  held  in  a  recent  case  decided  by  this  court.    Nielsen 
V.  Hyland,  51  Utah  334, 170  Pac.  778.    We  have  no  reason  U 
doubt  that  the  doctrine  therein  enunciated  is  sustained  b} 
practically  every  well-considered  case  that  has  arisen  in  other 
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jurisdictions  of  the  country.  3  C.  J.  82 ;  1  R,  C.  L.  1143-1145 ; 
Barrett  v.  Lightfoot,  1  T.  B.  Mon.  (Ky.)  241,  15  Am.  Dec. 
110;  Newsom  v.  Hart,  14  Mich.  235;  Weber  v.  Hartman,  7 
Colo.  13,  1  Pac.  230,  49  Am.  Rep.  339;  Havaird  v.  Lung,  19 
Idaho,  790,  115  Pac.  930;  MUls  v.  Fortune,  14  N.  D.  460,  105 
N.  W.  235;  2  Cyc.  362d. 

Comp.  Ivaws  Utah  1917,  as  far  as  material,  provide : 
Sec.  50.  "The  constable  in  each  precinct  in  this  state  is  hereby 
made  ex  officio  the  poundkeeper  in  such  precinct,  and  is  entitled 
to  and  is  hereby  made  the  custodian  of  all  brand  books  and  brand 
sheets  pertaining  thereto,  which  shall,  at  all  reasonable  hours, 
and  without  charge,  be  open  to  the  inspection  of  the  public." 

Sec.  59.  "The  owner  or  occupant  of  any  property  may  distrain 
all  of  said  animals,  trespassing  or  doing  damage  thereon.  He 
shall,  within  twenty-four  hours  thereafter,  deliver  said  animals 
to  the  poundkeeper  of  the  precinct,  together  with  a  certificate 
of  the  appraisement  of  the  damage  done  by  such  animals." 

These  are  the  controlling  provisions  in  this  particular  case. 
Other  provisions  of  the  statute  have  more  or  less  bearing,  but 
they  are  not  of  sufficient  importance  to  justify  special  con- 
sideration. The  question  is.  Was  a  delivery  of  the  animals  to 
the  poundkeeper  of  East  Garland  precinct  for  damages  done 
in  Fielding  precinct  a  compliance  with  the  provisions  of  sec- 
tion 59,  supra?  The  effect  of  appellant's  contention  is  that 
the  words  **the  poundkeeper  of  the  precinct,"  in  section  59, 
should  be  construed  as  if  they  read  **the  poundkeeper  of  any 
precinct."  (Italics  ours.)  If  such  were  a  correct  interpreta- 
tion of  the  statute,  any  poundkeeper  in  the  state  would  have 
jurisdiction  to  receive  and  impound  animals  in  any  case,  ir- 
respective of  the  precinct  in  which  the  trespass  was  committed. 
Animals  committing  trespass  in  St.  George  precinct,  near  the 
south  boundary  line  of  the  state,  could  be  legaUy  impounded 
in  Logan  precinct,  near  the  north  boundary  line,  and  vice 
versa. 

If  there  is  any  one  thing  more  than  another  which  tends  tx) 
vex  and  harass  the  farmer  or  gardener^  or  to  inflame  his  soul 
with  an  incurable  resentment,  it  is  to  be  subjected  to  the  rav- 
ages of  trespassing  animals  upon  his  growing  crops.  We  are 
willing  to  concede  that  such  an  interpretation  of  the  statute  as 
appellant  contends  for  would  afford  a  splendid  opportunity  to 
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the  person  injured  by  trespassing  animals  to  wreak  a  sum- 
mary vengeance,  and  thus  to  some  extent  appease  his  wrath 
and  mollify  his  resentment.  TJie  injured  party  might  well 
afford,  especially  in  the  case  of  animals  habitually  trespassing, 
to  drive  them  once  for  all  to  the  remotest  precinct  in  the  state, 
and  there  turn  them  over  to  the  precinct  poundkeeper,  leaving 
the  owner  of  the  animals  to  look  after  their  future.  It  may  be 
said  that  this  is  a  far-fetched  illustration.  So  it  is.  Such  a 
case  would  probably  never  happen  even  if  appellant's  inter- 
pretation of  the  statute  were  adoptecj,  but  it  could  happen, 
and  the  purpose  of  the  illustration  is  to  demonstrate  that  ap- 
pellant's interpretation  is  unreasonable  and  unwarranted, 
even  if  the  words  of  the  statute  did  not  preclude  such  inter- 
pretation. That  the  words  **the  poundkeeper  of  the  pre- 
cinct," in  section  59,  mean  the  poundkeeper  of  the  precinct  in 
which  the  trespass  was  committed  we  have  no  doubt 
whatever.    It  follows  as  a  corollary  from  these  conclu-  2 

sions  that  the  poundkeeper  of  East  Oarland  precinct 
had  no  authority  to  receive  and  impound  the  animals  in  ques- 
tion, and  that  the  trial  court  was  right  in  holding  that  the 
proceeding  was  unlawful 

Before  concluding  these  remarks,  without  impropriety  we 
may  suggest  that  section  58  of  the  statutes  heretofore  referred 
to  gives  to  the  party  injured  by  trespassing  animals  a  remedy 
by  action  at  law  for  damages,  in  which  case  it  is  provided  that 
the  animals  trespassing  shall  not  be  exempt  from  execution. 
The  instant  case  illustrates  the  wisdom  of  the  Legislature  in 
providing  an  eflScient  alternative  remedy  that  can  be. resorted 
to  at  the  option  of  the  party  injured.  The  defendant's  error 
of  judgment  in  the  present  case  in  electing  to  pursue  the  rem- 
edy he  did,  when  there  was  no  poundkeeper  in  the  precinct 
where  the  trespass  was  committed,  instead  of  prosecuting  an 
action  at  law  for  damages,  subjected  himself  to  a  hardship  for 
which  the  law  affords  him  no  relief. 

For  the  reason  stated,  the  judgment  is  affirmed,  at  appel- 
lant's cost 

CORPMAN,  C.  J.,  and  PRICK  and  WEBER,  JJ.,  concur. 

GIDEON,  J.    I  concur  in  the  order  affirming  the  judgment. 
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In  re  SLATER'S  ESTATE. 
No.  3360.    Decided  November  14,  1919.     (184  Pac.  1017) 

1.  Executors  and  Administeators — Pbefebektial  Right  to  Ap- 
pointment Lost  by  Deij^^y.  Petitioner  lost  the  preferential 
right  given  by  Comp.  Laws  1917,  section  7696,  to  letters  of  ad- 
ministration of  his  father's  estate,  where  he  failed  to  appear 
within  three  months,  as  required  by  section  7598,  but  delayed 
nearly  twenty-five  years  in  applying  for  appointment,  and  then 
filed  a  cross-petition,  objecting  to  the  appointment  of  decedent's 
married  daughter  as  being  disqualified  according  to  sec- 
tion 7600.1     (Page  257.) 

2.  EXBCUTOBS  AND  ADMINISTRATORS — REVIEW  OF  DISCRETION  IN  AP- 
POINTMENT. A  son  of  deceased,  by  delay  in  applying  for  letters 
of  administration  having  lost  his  preferential  right  of  appoint- 
ment given  by  Comp.  Laws  1917,  section  7596,  the  appointment 
of  another  who  is  competent  will  not  be  disturbed,  where  it  does 
not  appear  that  the  court  abused  its  discretion  to  his  prejudice. 
(Page  267.) 

3.  Appeal  and  Error — Harmless  EjRRor  in  Admission  of  Evidence. 
The  court  on  appeal  cannot  reverse  for  erroneous  atfmission  of 
testimony,  where  the  admissible  testimony  is  sufficient  to  sus- 
tain the  court's  Judgment.     (Page  258.) 

Appeal  from  the  District  C6urt  of  Weber  County,  Second 
District;  A,  E.  Pratt,  Judge. 

In  the  matter  of  the  estate  of  Richard  Slater,  deceased. 

From  an  order  or  judgment  appointing  Howell  Slater  ad- 
ministrator of  the  estate  of  said  deceased,  James  Slater  ap- 
peals. 

Affirmed. 

Harris  &  Jensen,  of  Ogden,  for  appellant. 

Oeorge  Halverson,  of  Og^en,  for  respondent. 

FRICK,  J. 


i/n  re  Owens*  Estate,  30  Utah,  351,  85  Pac.  277. 
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This  is  an  appeal  from  an  order  or  judgment  made  by  the 
district  court  of  Weber  county  appointing  one  Howell  Slater 
administrator  of  the  estate  of  Richard  Slater,  deceased. 

A  petition  for  the  appointment  of  an  administrator  of  the 
estate  aforesaid  was  filed  by  one  Elizabeth  Condon,  a  daughter 
of  the  deceased,  on  the  24th  day  of  January,  1918.  The  peti- 
tioner, among  other  things,  alleged  that  Richard  Slater  died 
in  Weber  county,  Utah,  on  or  about  the  25th  day  of  Novem- 
ber, 1893;  that  he  left  an  estate  **  consisting  of  several  small 
tracts  of  real  property  •  •  •  of  the  probable  value  of 
$1,000,"  etc.  The  foregoing  facts  are  not  in  dispute.  She 
further  stated  in  her  petition  the  names,  places  of  residence, 
etc.,  of  all  the  heirs,  together  with  all  the  necessary  jurisdic- 
tional facte.  She  prayed  that  letters  of  administration  be 
** issued  to  her  or  some  other  suitable  and  competent  person." 
James  Slater,  appellant,  on  June  10,  1918,  filed  a  cross- 
petition,  in  which  he  prayed  that  letters  of  administration  be 
issued  to  him  upon  the  grounds  that  he  was  the  only  surviving 
son  of  the  deceased,  that  a  majority  of  the  heirs  desired  and 
requested  that  he  be  appointed  administrator  of  said  estate, 
and  that  the  petitioner,  Elizabeth  Condon,  is  a  married 
woman,  and  for  that  reason  disqualified  to  act  as  administra- 
trix of  the  estate. 

A  hearing  was  duly  had  upon  the  petition  and  cross- 
petition,  pursuant  to  which  hearing  the  court  made  findings 
and  entered  an  order  or  judgment  as  follows : 

"The  petition  of  Elizabeth  Condon,  praying  for  letters  of  ad- 
ministration of  the  estate  of  Richard  Slater,  Sr.,  deceased,  and 
the  contest  and  cross-petition  for  letters  of  administration  of  James 
A.  Slater,  both  coming  on  regularly  to  be  heard  this  day,  and  due 
proof  having  been  made  to  the  satisfaction  of  the  court  that  due 
and  legal  notice  of  the  hearing  of  said  petitions  has  been  given 
by  the  clerk  of  this  court,  and  it  being  proved  by  the  oath  of 
Elizabeth  Condon  that  said  Richard  Slater,  Sr.,  died  on  the  25th 
day  of  November,  1893,  intestate,  in  the  county  of  Weber,  state 
of  Utah,  and  that  he  was  a  resident  of  said  county  and  state  at 
the  time  of  his  death,  and  that  he  left  estate  in  said  county  of  the 
probable  value  of  $1,300,  and  that  the  rental  value  thereof  is  twenty- 
five  dollars  per  annum,  and  the  court  having  heard  the  evidence  of 
the  respective  parties,  and  it  appearing  therefrom  that  neither  the 
petitioner  nor  cross-petitioner  should  be  appointed,  but  that  Howell 
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Slater  is  a  fit  and  proper  person  to  be  appointed  administrator  of 
the  estate  of  the  said  Richard  Slater,  Sr.:  It  is  ordered  that 
letters  of  administration  upon  the  estate  of  said  Richard  Slater, 
Sr.,  deceased,  be  issued  to  the  said  Howell  Slater  itpon  his  taking 
the  oath  and  filing  a  bond  according  to  law  in  the  penal  sum  of 
$2,000. 
"Dated  September  14,  1919." 

The  material  errors  assigned  are:  (1)  That  the  court 
erred  in  appointing  Howell  Slater  administrator:  and  (2) 
that  it  erred  in  refusing  to  appoint  the  appellant.  These  two 
assignments  raise  the  same  question.  There  are  two  other 
assignments  to  which  reference  will  be  made  hereafter. 

Appellant  insists  that  under  our  statute  it  was  the  duty  of 
the  court  to  appoint  him,  in  view  that  he  was  the  son  of  the 
deceased  and  was  competent  to  act.  Comp.  Laws  Utah  1917, 
section  7596,  fixes  the  right  of  priority  of  appointment  as  fol- 
lows: (1)  Surviving  widow  or  husband;  (2)  the  children; 
(3)  the  father  or  mother;  (4)  the  brothers  and  sisters;  (5) 
grandchildren;  (6)  the  next  of  kin.  Section  7597,  among 
other  things,  provides : 

"When  there  are  several  persons  equally  entitled  to  administra- 
tion, the  court  may  grant  letters  to  one  or  more  of  them.  ♦  ♦  ♦ 
If  a  dispute  arises  as  to  relationship  between  applicants,  or  if  there 
is  any  other  good  and  sufficient  reason,  the  court  may  appoint  any 
competent  person"     (Italics  ours.) 

Section  7598  reads  as  follows: 

"Letters  of  administration  must  be  granted  to  any  applicant, 
though  it  appears  that  there  are  other  persons  having  better  rights 
to  the  administration,  when  such  persons  fail  to  appear  within  three 
months  after  the  death  of  the  decedent  and  claim  the  issuance  of 
letters  to  themselves." 

Section  7599  is  immaterial  here,  and  section  7600,  so  far  as 
material,  provides  that  in  case  any  person  who  is  intereijted 
in  an  estate  objects  to  the  appointment  of  a  married  woman, 
she  *'must  not  be  appointed  administratrix." 

Appellant's  counsel,  in  their  brief,  state  the  gist  of  their 
contention  thus : 

"James  A.  Slater  Is  both  'suitable'  and  'competent,'  and  we  con- 
tend that  upon  his  cross-petition  he  was  entitled  to  letters,  as  a 
matter  of  right" 
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That  contention,  it  seems,  is  based  upon  the  decision  in  the 
case  of  In  re  Owens'  Estate,  30  Utah,  351,  85  Pac.  277.  The 
question  which  necessarily  controls  the  case  at  bar  was,  how- 
ever, not  involved  in  that  case,  and  hence  was  not,  and  could 
not,  have  been  decided.  In  that  case  the  application  was 
made  by  one  who  did  not  come  within  any  of  the  classes  men- 
tioned in  section  7596  and  was  made  before  the  three-month 
period  provided  for  in  section  7598,  supra,  had  expired.  It 
was  accordingly  held  in  the  Owens  Case  that  the  sister  of  the 
deceased,  who  came  within  the  preferred  class  mentioned  in 
section  7596,  had  the  superior  right,  and  the  order  of  the 
court  appointing  another  who  did  not  come  within  the  pre- 
ferred class  was  reversed.  A  mere  cursory  reading  of  the 
opinion  written  by  Mr.  Chief  Justice  B ARTCH,  however, 
clearly  shows  that  the  question  here  presented  was  not  con- 
sidered, and  that  the  conclusion  there  reached  was  entirely 
based  upon  the  fact  that  the  appellant  in  that  case  came  with- 
in the  preferred  class,  and  that  the  application  of  the  respond- 
ent in  that  case  was  made  before  the  period  of  time  had 
elapsed  within  which  a  preferential  right  existed.  In  this 
case,  however,  the  intestate  died  in  November,  1893.  and  no 
application  for  the  appointment  of  an  administrator  was  made 
until  March,  1918,  or  nearly  twenty-five  years  after  the  death 
of  the  intestate. 

Counsel  for  respondent  contends,  stating  his  contention  in 
his  own  language : 

"Tlie  proyisions  of  section  7598  require  persons  entitled,  or  haying 
better  rights  to  administration,  to  make  application  within  a  reason- 
able time  for  such  appointment,  and,  if  they  fail  to  make  such  ap- 
pUcation,  letters  should  be  granted  to  any  qualified  applicant." 

That  states  the  law  more  favorable  to  the  appellant  than  it 
is  stated  in  section  7598.  That  section  provides  that  in  case 
those  who  have  preferential  rights  to  the  administration  **fail 
to  appear  within  three  months  after  the  death  of  the  decedent 
and  claim  the  issuance  of  letters  to  themselves,"  then  letters 
**must  be  granted  to  any  applicant.*'  Of  course  that  implies 
that  such  applicant  be  a  competent  person  to  act  as  admin- 
istrator. .., 

In  view  of  the  conceded  facts  in  this  case,  therefore,  James 
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Slater,  the  appellant  here,  had  clearly  forfeited  or  lost  his 
preferential  right.  Upon  that  question  the  decisions  of  the 
courts  under  statutes  like  ours  are  in  perfect  harmony.  The 
general  rule  is  well  and  tersely  stated  by  Church  in  his  New 
Probate  Law  and  Practice,  voL  1,  at  page  384,  in  the  following 
words : 

"Under  statutes  glylng  to  certain  persons  the  preference,  right  to 
letters  of  admlnlstratlcm,  and  limiting  the  time  within  which  such 
preferred  persons  may,  apply,  it  is  generally  held  that  such  pref- 
erence is  lost,  by  failure  to  apply  within  the  time  fixed  by  the  stat- 
ute." 

In  1  Woemer,  The  American  Law  of  Administration,  at 
section  243,  the  law  is  stated  thus : 

"The  preference  given  by  statute  may  be  waived  or  renounced. 
^  *  *  The  renunciation  may  be  spontaneous,  or  upon  citation  of 
some  person  interested;  and  it  wiU  be  presumed — that  is,  the  exclu- 
sive right  to  administer  will  be  deemed — to  have  been  waived,  if 
letters  are  not  applied  for  by  the  party  preferred  within  the  period 
prescribed  for  such  purpose  by  statute." 

The  same  doctrine  is  stated  in  11  R.  C.  L.  section  22, 
page  35. 

The  following  authorities  fully  sustain  the  text  quoted  from 
Church  and  Woerner:  Forester  v.  Forester,  Adm'r,  37  Ala. 
398;  Wheat  v.  Fuller,  82  Ala.  572,  2  South.  628;  Atkinson  v. 
Hasty,  21  Neb.  663-666,  33  N.  W.  206;  Withrou^  v.  De  Priest, 
119  N.  C.  541,  26  S.  E.  110 ;  In  re  Sprague's  Estate,  125  Mich. 
357,  84  N.  W.'  293;  Rodes  v.  Boyers,  106  Tenn.  434,  61  S.  W. 
776;  Rice  v.  Tilton,  13  Wyo.  420,  80  Pac.  828;  In  re  Sutton's 
Estate,  31  Wash.  340,  71  Pac.  1012;  McLean  v.  Roller,  33 
Wash.  166,  73  Pac.  1123, 1124;  Ramp  v.  McDaniel,  12  Or.  108, 
6  Pac.  456;  In  re  Miller,  32  Neb.  480,  49  N.  W.  427. 

In  the  case  of  Withrow  v.  De  Priest,  supra,  the  court,  in 
the  course  of  the  opinion,  said : 

"The  plaintiff's  present  application  was  made  subsequent  to  De- 
cember 5,  1895.  The  subject  of  granting  letters  of  administration, 
etc.,  is  regulated  by  Code,  chapter  33.  Preference  is  given  to  certain 
persons  successively,  provided  they  assert  their  rights  within  the 
time  prescribed  by  law.  Public  poliby  and  the  rights  of  distributees 
and  creditors  require  that  the  estates  of  deceased  persons  be  settled 
within  a  due  and  reasonable  time.    If  those  that  have  the  preference 
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fail  to  act  within  six  months  (section  1394)  they  must  be  taken 
to  have  renounced  or  waived  their  rights.  As  the  question  has  been 
fully  considered  and  decided  in  this  court,  we  need  not  pursue  it 
any  further.  Hill  v.  Alspaugh,  72  N.  C.  402;  GarrUon  v.  Cox,  95  N. 
a  353." 

In  18  Cyc.  84,  it  is  said: 

"Where  all  the  persons  who  under  the  statute  have  a  right  to 
administer  have  renounced  or  otherwise  lost  their  right,  the  court 
has  a  considerable  discretion  in  the  appointment  of  the  administra- 
trator." 

Such  must  necessarily  be  the  law,  and  to  that  effect  are  the 
authorities.'' 

In  the  case  at  bar  all  those  who  are  given  a  preferential 
right  under  section  7598  manifestly  forfeited  or  lost  the  same 
by  delaying  nearly  twenty-five  years  before  applying  for  the 
appointment  of  an  administrator  to  administer  the  estate,  and 
it  seems  that  if  Mrs.  Condon,  who  seems  to  hold  the  largest 
interest  in  the  estate,  had  not  then  applied,  none  of  the  other 
interested  parties  would  have  done  so.  Indeed,sthe  ap- 
pellant waited  for  almost  five  months  after  Mrs.  Con-  1 
don  had  filed  her  petition  before  he  filed  a  cross- 
petition.  The  right  insisted  upon  by  appellant,  therefore,  is 
not  only  contrary  to  all  the  authorities,  but  is  in  the  very 
teeth  of  section  7598,  which  expressly  provides  that  in  case 
those  having  the  preferential  right  fail  to  come  into  court 
within  three  months  after  the  death  of  the  decedent,  and  ask 
that  letters  be  issued  to  them,  letters  of  administration  must 
be  granted  to  any  applicant. 

In  any  view  that  can  be  taken,  therefore,  appellant  had 
lost  his  preferential  right  to  be  appointed  administra- 
tor, and  even  though  he  was  still  qualified  to  act,  yet  his  8 
right  to  d6  so  was  no  greater  than  the  right  of  any 
other  competent  person.  The  district  court  was  thus  vested, 
as  stated  in  Cyc,  supra,  with  ** considerable  discretion  in  the 
appointment  of  the  administrator.'*  There  is  not  a  word  of 
complaint  that  Howell  Slater  is  not  a  competent  person,  or 
that  there  was  any  irregularity  in  making  his  appointment 
such  as  would  constitute  prejudicial  error  affecting  any  sub- 
stantial right  of  the  appellant.  The  district  court  having 
Vol.  56—17 
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discretion  in  the  matter,  we  cannot  reverse  its  rulings,  unless 
it  is  made  to  appear  that  it  has  abused  that  discretion  to  the 
prejudice  of  a  substantial  right  of  the  appellant.  This  record 
discloses  nothing  of  that  character. 

It  is,  however,  insisted  that  the  court  erred  **in  permitting 
the  petitioner  to  testify  as  to  an  oral  agreement  with 
James  Slater.''     Even  though  the  court  had  erred  in  3 

admitting  the  evidence,  yet,  in  view  that  the  evidence 
is  otherwise  sufficient  to  sustain  the  court's  judgment,  we  may 
not,  as  this  court  has  repeatedly  held,  for  that  reason  reverse 
the  judgment.  The  testimony  of  the  petitioner  iB  that  regard 
was  therefore  not  prejudicial  to  the  rights  of  the  appellant. 
As  we  have  seen,  appellant  lost  his  preferential  right,  and 
hence  the  court,  under  our  statute,  had  the  power  to  appoint 
any  other  suitable  and  competent  person.  -  If  such  person  is 
suitable  and  competent  to  administer  the  estate,  appellant 
clearly  is  not  prejudiced  in  any  substantial  right. 

The  judgment  is  affirmed,  with  costs  to  respondent. 


RETEUNA  V.  INDUSTRIAL  COMMISSION. 
No.  3397.    Decided  November  14,  1919.     (185  Pac.  535.) 

1.  Master  and  Servant — Workmen's  Compensation  Act  Consti- 
tutional. The  constitutional  right  of  the  Legislature  to  enact 
a  workmen's  compensation  law,  having  not  only  the  object  to 
secure  compensation  to  an  injured  employ 6,  or  those  dependent 
upon  onS  killed  by  accident,  but  to  relieve  society  of  the  care 
and  support  of  the  victims  of  industrial  accidents,  is  not  open 
to  question.i     (Page  263.) 

2.  Master  and  Servant — Workmen's  Compensation — Review  of 
Determination  of  Commission  as  to  Commutation.  In  view 
of  the  objects  of  the  Workmen's  Compensation  Act,  embracing 
the  protection  of  society  as  well  as  the  protection  of  the  injured 
employ^  orchis  dependents,  the  authority  and  discretion  of  the 


^Industrial  Commission  v.  Daly  Min.  Co.,  51  Utah,  602,  172 
Pac  301;  Industrial  Commission  v.  Evans,  52  Utah,  394, 174  Pac.  825; 
Chirfield  Smelting  Co.  v.  Industrial  Commission,  53  Utah,  133,  178 
Pac.  57. 
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Industrial  Commission,  as  the  authorized  agent  of  the  state,  In 
determining  whether  the  Interests  of  the  parties  would  be 
subserved  best  by  commutation  of  compensation  or  payment  in 
a  lump  sum  pursuant  to  Comp.  Laws  1917,  section  3145,  is  abso- 
lute, and  not  subject  to  review  by  the  courts.     (Page  265.) 

3.  Master  and  Servant — Wobkmen*s  Compensation — Denial  of 
COMMUTED  Compensation.  Refusal  by  the  Industrial  Commis- 
sion to  approve  a  commuted  or  lump  sum  settlement  with  an 
injured  employ^  rendered  insane  by  the  accident.  In  view  of 
the  possibility  that  the  employ^  might  recover,  etc.,  held  not 
arbitrary  and  unlawful.    (Page  265.) 

4.  Master  and  Servant — Workmen's  Ck)MPEN8ATi0N — Approval  by 
District  Court  of  Lump  Sum  Settlement.  In  view  gf  Comp. 
Laws  1917,  section  3146,  of  the  Workmen's  Compensation  Act, 
order  of  the  district  court,  authorizing  the  guardian  of  an  in- 
jured employ^,  rendered  insane  by  the  accident,  to  make  a 
commuted  or  lump  sum  settlement  with  the  employer,  and  to 
execute  a  release,  held  not  even  prima  facie  evidence  of  the  rea- 
sonableness of  the  settlement,  which,  even  In  the  absence  of 
contrary  evidence,  the  Industrial  (Commission  was  not  under 
duty  to  approve,  it  not  being  within  the  authority  of  the  district 
court  to  direct  the  guardian  with  respect  to  the  amount  of  the 
compensation  to  be  received,  or  when  and  how  it  should  be  re- 
ceived; such  matters  being  within  the  control  of  the  Industrial 
Commission.     (Page  266.) 

5.  Master  and  Servant — Workmen's  Compensation — ^Review  of 
Commission's  Determination  of  Pact.  Where  there  was  testi- 
mony to  support  the  conclusion  of  the  Industrial  Commission  on 
a  question  of  fact,  the  Supreme  Court  will  not  review  the  com- 
mission's findlng.2     (Page  266.) 

Original  action  by  Barto  Reteuna,  guardian  of  Domineck 
Barda,  to  review  compensation  proceedings  before  the  In- 
dustrial Commission  of  the  State. 

Writ  op  review  denied,  and  petition  dismissed. 

Evans  &  Sullivan,  of  Salt  l4ake  City,  for  plaintiff. 

Dan  B,  Shields,  Atty.  Gen.,  and  J.  H,  Wolfe,  0.  C.  Dalhy, 
and  Herbert  Van  Bam,  Jr,,  Asst.  Attys.  Gen.,  for  defendant. 

2  Industrial  Commission  v.  Evans,  52  Utah,  394,  174  Pac.  825. 
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GroEON,  J. 

This  is  an  original  action  in  this  court,  asking  for  a  review 
of  certain  proceedings  before  the  Industrial  Commission  of 
this  stati  in  an  action  entitled  Barto  Reieuna  as  Guardian  of 
the  Person  and  Estate  of  Domineck  Borda,  an  Injured  Em- 
ploye, Plaintiff,  v.  Independent  Coal  &  Coke  Co, 

The  facts  out  of  which  this  controversy  arose  are  as  fol- 
lows :  On  or  about  April  1,  1918,  one  Domineck  Borda  was 
employed  by  the  Independent  Coal  &  Coke  Company  in  Car- 
bon county.  On  said  date  he  was  injured  during  the  course 
of  his  employment,  and  the  accident  causing  the  injury  arose 
out  of  such  employment.  These  facts  are  not  in  dispute,  but 
are  admitted  by  both  parties.  As  a  result  of  such  injury  the 
mind  of  said  Borda  became  deranged  to  such  an  extent  that 
he  is  mentally  incompetent.  On  or  about  April  12,  1919,  the 
district  court  of  Carbon  county  appointed  plaintiff,  Reteuna, 
guardian  of  the  person  and  estate  of  Borda,  and  thereafter 
such  guardian  filed  an  application  with  the  Industrial  Com- 
mission, defendant  here,  asking  for  an  award  for  said  injury 
under  the  Workmen 's  Compensation  Act  of  Utah.  Comp.  St. 
1917,  tit.  49.  A  hearing  was  regularly  had  on  said  petition 
on  or  about  April  30th  of  that  year.  On  May  26,  1919,  an 
order  was  made,  awarding  to  the  petitioner  therein  twelve 
dollars  per  week,  and  directing  the  Independent  Coal  &  Coke 
Company  to  pay  the  applicant  as  such  guardian  that  amount 
from  and  including  April  12,  1918,  that  being  ten  days  after 
the  injury,  **  until  such  date  as  the  commission  shall  by  proper 
order  change,  modify,  or  discontinue  such  compensation,  less 
the  sum  of  $648,  theretofore  received  by  the  applicant."  It 
further  appears  that  on  or  about  August  23,  1919,  said 
guardian  presented  his  verified  petition  to  the  district  court 
of  Carbon  county,  in  which  it  was  set  out  that  the  Independ- 
ent Coal  &  Coke  Company  had  in  writing  offered  to  pay  the 
petitioner,  as  guardian  aforesaid,  a  lump  sum  of  $2,500  as 
full  compensation  for  the  injuries  received  by  his  ward  while 
in  the  employ  of  the  coal  and  coke  company.  It  was  likewise 
represented  to  the  court  that  in  the  guardian's  judgment  it 
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would  be  better  for  the  interests  of  the  incompetent  and  of 
the  state  of  Utah  that  such  oflferof  setHement  be  accepted.  The 
district  court  thereupon  made  an  order,  authorizing  and  per- 
mitting the  guardian  to  make  such  settlement  with  the  coal 
and  coke  company,  and  upon  the  payment  by  it  of  $2,500  to 
execute  a  full  release  and  discharge  of  said  company  from 
any  and  all  claims  growing  out  of  the  injury  to  said  Borda. 
Thereafter,  on  or  about  August  28,  1919,  plaintiflf  herein,  as 
guardian,  filed  his  petition  with  the  Industrial  Commission, 
defendant  herein,  setting  forth  his  appointment  as  guardian, 
the  award  made  by  the  commission  May  26, 1919,  and  the  fur- 
ther fact  that  the  Independent  Coal  &  Coke  Company  had  in 
writing  offered  to  pay  in  full  settlement  of  all  claims  for  the 
injuries  sustained  by  the  incompetent  the  sum  of  $2,500,  and 
that  he  had  been  authorized  and  empowered  by  the  district 
court  of  Carbon  county  to  accept  said  offer  and  to  execute 
and  deliver  a  full  release  to  said  company.  Such  facts  were 
stated  in  a  verified  petition,  and  apparently  no  further  testi- 
mony or  hearing  was  had  by  the  commission  on  said  petition. 
On  September  9,  1919,  the  commission  denied  the  petition. 
Thereafter  this  application  was  made  to  this  court  to  review 
the  proceedings  of  the  commission  in  its  refusal  to  approve 
and  authorize  the  settlement,  and  praying  that  an  order  issue, 
directing  the  commission  to  vacate  its  order  of  September  9, 
1919,  and  to  enter  an  order  approving  said  settlement  in  con- 
formity with  the  order  of  the  district  court  of  Carbon  county. 
It  was  claimed  in  the  application  that  it  would  be  to  the  best 
interests  of  society,  the  people  of  the  state,  and  the  said  in- 
competent that  said  settlement  be  approved,  and 'that  the 
commission,  in  denying  the  right  of  the  guardian  to  make  such 
settlement  in  coijformity  with  the  order  of  the  district  court, 
''acted  without  authority,  and  in  an  arbitrary,  wrongful  and 
unlawful  manner,  and  to  the  prejudice  of  the  people  of  the 
state  of  Utah  and  the  said  incompetent.     •    •     •" 

The  Industrial  Commission  by  its  answer  admitted  the  pro- 
ceedings had  before  it  as  herein  stated;  admits  that  by  its 
order  it  refused  to  approve  or  authorize  a  settlement  by  the 
payment  of  a  lump  sum  of  $2,500,  but  denies  the  authority  of 
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the  district  court  of  Carbon  county  to  make  an  order  binding 
upon  it.  It  also  denies  that  it  would  be  to  the  best  interests 
of  the  incompetent  or  of  the  people  of  this  state  that  such 
settlement  be  aflSrmed  by  the  commission,  and  denies  that  in 
refusing  to  approve  said  settlement  it  exceeded  its  jurisdic- 
tion or  acted  in  an  arbitrary,  wrongful,  and  unlawful  man- 
ner. It  avers  that  it  had  authority  under  the  provisions  of  the 
Workmen's  Compensation  Act  to  commute  compensation  into 
a  lump  sum  if  in  its  discretion  it  was  deemed  best  so  to  do, 
but  that  no  commutation  or  settlement  can  be  made  without 
the  approval  of  the  commission,  and  that  it  has  control  and 
continuing  jurisdiction  of  the  compensation  awarded,  and 
that  its  findings  and  conclusions  as  to  whether  commutation 
or  settlement  should  be  allowed  are  final  and  not  subject  to 
review. 

The  answer  having  admitted  all  of  the  allegations  of  the 
petition  respecting  the  proceedings  and  orders  made  by  the 
commission  left  no  material  issue  of  fact  in  dispute.  To  the 
affirmative  allegations  of  the  answer,  which  really  stated  con- 
clusions of  law  only,  a  demurrer  was  filed  by  the  plaintiff, 
and  the  matter  was  argued  and  submitted  upon  the  issues 
presented  by  the  pleadings. 

The  application  for  review  filed  in  this  court  is  under  the 
provisions  of  Comp.  Laws  Utah  1917,  section  3148,  as 
amended  by  chapter  63,  Laws  Utah  1919.  That  section  as 
amended  provides  that  within  thirty  days  after  the  final  de- 
cision of  the  commission  on  an  award  any  one  affected  by  the 
order  of  the  commission  may  apply  to  the  Supreme  Court 
for  a  wi§t  of  certiorari  or  review.  It  is  also  therein  provided 
that  the  review  shall  extend  no  further  than  **to  determine 
whether  or  not:  (1)  The  commission  acted  without  or  in  ex- 
cess of  its  power;  (2)  if  findings  of  fact  are  made,  whether 
or  not  such  findings  of  fact  support  the  award  under  review." 
It  is  further  provided  in  that  section  as  amended  that  the 
findings  and  conclusions  of  the  commission  on  questions  of 
fact  **  shall  be  conclusive  and  final  and  shall  not  be  subject  to 
review ;  such  question  of  fact  shall  include  ultimate  facts  and 
the  findings  and  conclusions  of  the  commission."    The  other 
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subdivisions  of  the  section  provide  that  the  Code  of  Civil 
Procedure,  relating  to  writs  of  review,  shall,  so  far  as  ap- 
plicable and  when  not  in  conflict  with  the  other  provisions  of 
the  act,  apply  to  the  proceedings  in  the  courts  under  that  sec- 
tion, and  that  no  court  save  the  Supreme  Court  shall  have 
jurisdiction  to  review,  reverse,  or  annul  any  award,  etc.  It 
will  thus  be  seen  that  the  questions  presented  by  this  record 
for  determination  are :  First,  has  the  applicant,  after  having 
filed  his^laim  for  an  award  under  the  provisions  of  the  Work- 
men's Compensation  Act,  the  right  to  make  settlement  with 
his  employer  without  the  approval  of  the  commission?  and, 
second,  if  the  applicant  has  no  such  right,  is  the  action  of  the 
commission  in  either  approving  or  refusing  to  approve  such 
voluntary  settlement  thus  made  subject  to  review  by  this 
court? 

No  question  is  presented  respecting  the  right  of  the  in- 
jured employ^  to  receive  compensation,  nor  or  the  liability  of 
the  Independent  Coal  &  Coke  Company  to  pay  such  com- 
pensation. 

The  constitutional  right  of  the  Legislature  to  enact  a  work- 
men's compensation  law  is  no  longer  open  to  question. 
Many  of  the  provisions  and  sections  of  this  statute  have  1 

been  considered  by  this  court  in  at  least  three  different 
decisions:  Industrial  Com.y.  Daly  Min,  Co,,  51  Utah  602, 172 
Pac.  301;  Garfield  Smelting  Co,  v.  Industrial  Com,  53  Utah 
133,  178  Pac.  57;  Industrial  Com.  v.  Evans,  52  Utah  394,  174 
Pac.  825.  The  beneficent  purposes  of  the  act,  and  of  similar 
acts,  have  been  repeatedly  stated  by  the  courts  of  this  and 
other  states.  It  has  not  only  for  its  object  to  secure  com- 
pensation to  an  injured  employe  or  to  those  dependent  upon 
one  killed  by  accident  while  so  employed,  but  to  relieve  so- 
ciety of  the  care  and  support  of  the  unfortunate  victims  of 
industrial  accidents.  This  thought  has  been  so  well  stated 
by  the  Ohio  Industrial  Commission  in  Rosensteel  v.  Niles 
Forge  &  Mfg.  Co.,  reported  in  7  Neg.  &  Comp.  Cases  Ann.  798, 
that  liberty  is  here  taken  to  quote  from  that  decision  as  fol- 
lows : 

"The  theory  of  workmen's  compensation  is  based  largely  upon 
the  doctrine  that  society  itself  is  vitally  concerned  in  the  prompt 
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payment  of  compensation  to  injured  and  the  dependents  of  killed 
employes.  It  is  a  matter  relating  to  the  promotion  of  the  general 
welfare.  *-  *  *  The  Industrial  Commission  is  the  Instrumentality 
through  which  the  state  acts,  and  ft  Is  Its  duty,  not  only  to  ascertain 
all  of  the  facts  and  determine  the  amount  of  compensation  to  which 
a  claimant  is  entitled,  hut  to  pursue  the  natter  to  final  judgment 
in  the  event  the  employer  refuses  to  pay.  In  other  words,  the  state, 
as  the  representative  of  society  at  large,  steps  In  and  takes  charge. 
Such  heing  the  case,  it  follows  that  the  individual  claimants,  not 
being  solely  interested,  cannot  enter  into  a  release  whlcl)  will  be 
binding  without  the  consent  of  the  state  through  the  action  of  the 
Industrial  Commission." 

To  the  same  eflfect  is  the  decision  of  the  Supreme  Court  of 
Michigan  in  the  case  of  Estate  of  Beckwith  v.  Spoaner,  183 
Mich.  323,  149  N.  W.  971,  Ann.  Cas.  1916E,  886. 

Section  3138  of  the  act  provides  when  compensation  shall 
be  received  by  an  employ^  for  partial  disability,  and  that  such 
compensation  shall  be  a  weekly  allowance.  Section  3144  de- 
fines the  powers  and  jurisdiction  of  the  commission  as  follows: 

"The  powers  and  jurisdiction  of  the  commission  over  each  case 
shall  be  continuing,  and  it  may  from  time  to  time  make  such  modi- 
fication or  change  with  respect  to  former  findings  or  orders  with 
respect  thereto  as  in  its  opinion  may  be  justified." 

Section  3145,  relating  to  the  authority  of  the  commission  to 
commute  payments,  is  as  follows: 

"The  commission,  under  special  circumstances,  and  when  the  same 
is  deemed  advisable,  may  commute  periodical  benefits  to  one  or 
more  lump  sum  payments." 

It  will  thus  be  seen  that  the  commission  is  charged  with 
the  duty  of  fixing  the  compensation  to  be  received  by  an  in- 
jured employe.  Also,  that,  after  having  made  such  award, 
the  commission,  under  section  3144,  supra,  has  continuing 
power  and  authority  to  modify  or  change  such  order  of  award 
as  in  its  opinion  may  be  justified.  By  the  provisions  of 
section  3145,  under  special  circumstances,  when  deemed  ad- 
visable, it  may  commute  the  periodical  payments  to  one  or 
more  lump  sum  payments.  Considering  the  objects  sought  to 
be  accomplished  by  the  enactment,  that  it  is  not  damages  as 
ordinarily  understood  to  be  paid  by  the  negligent  employer 
for  an  injury  to  an  employ^,  but  that  it  is  compensation  to 
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protect  the  injured  party  and  those  dependent  upon  him  re- 
gardless of  the  question  of  negligence,  and  that  the  state  is 
an  interested  party,  then  it  must  necessarily  follow  that  the 
authority  and  discretion  of  the  commission,  as  the  authorized 
agent  of  the  state,  in  determining  whether  the  interests 
of  the  parties  concerned  in  any  particular  case  would  2 

be  best  subserved  by  a  commutation  or  payment  in  a 
lump  sum,  must  be  absolute,  and  not  subject  to  review  by  the 
courts.  In  other  words,  the  question  for  determination  is  one 
of  discretion  under  all  the  peculiar  circumstances  of  the  par- 
ticular case,  and  must  be  so  considered,  and  each  case  deter- 
mined upon  the  particular  facts  surrounding  it.  It  is  not  a 
question,  as  pointed  out  by  the  Attorney  General,  of  evidence 
or  the  weight  of  evidence.  It  must  be  assumed  that  the  com- 
mission, in  making  the  original  award,  familiarized  itself  with 
the  facts  surrounding  the  applicant,  his  particular  needs, 
and,  based  upon  such  facts,  made  its  decision  thrfl  the  pay- 
ments should  be  made  periodically  as  authorized  by  the  act. 
In  addition,  under  the  particular  facts  as  presented  by  the 
record,  even  if  we  considered  it  a  matter  that  the  court 
should  review,  we  are  not  prepared  to  say  that  the  acts  of  the 
commission  were  arbitrary  and  unlawful.  It  appears  from 
the  record  that  the  injured  emploj'^e  is  an  Italian,  that  he  is 
mentally  incapacitated  by  the  accident,  and  that  it  is  wholly 
uncertain  as  to  how  long  the  incompetency  will  last,  or  what 
form  or  degree  such  incompetence  or  insanity  may 
take.    While  it  is  true  that  the  duty  of  the  commission  3 

is  to  protect  the  injured  as  well  as  the  state,  it  is  also 
true  that  it  is  incumbent  upon  the  commission  to  see  that  no 
employer  shall  be  imposed  upon  or  required  to  make  payment 
to  an  injured  employe  for  any  greater  length  of  time  than 
such  injury  may  continue.  Prom  the  evidence,  it  was  im- 
possible for  the  commission  to  teU  or  determine  for  what 
length  of  time  the  injury  might  continue.  The  injured  em- 
ploy6  was  thirty-five  years  of  age  at  the  time  of  accident,  and 
it  is  possible  that  he  may  in  a  very  short  time  recover  from 
the  eflPects  of  the  injury  and  be  able  to  earn  a  livelihood  and 
to  continue  the  employment  in  which  he  was  engaged  at  the 
time  of  the  accident.    If  such  proves  to  be  the  case,  it  would 
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be  manifestly  unjust  that  the  employer  should  continue  to 
make  payments,  or  should  at  this  time  pay  an  amount  greater 
than  would  be  the  total  of  the  periodical  payments. 

It  is  contended  by  counsel,  for  plain tiflf  that  the  order  of 
the  district  court  of  Carbon  county  authorizing  and  *empower- 
ing  the  guardian  to  make  the  settlement  and  to  execute  a  re- 
lease, if  not  binding  upon  the  commission,  was  at  least  prima 
facie  evidence  of  the  reasonableness  of  the  settlement,  and 
that  in  the  absence  of  any  evidence  to  the  contrary  it  was 
incumbent  upon  the  commission  to  authorize  the  settlement 
as  directed  by  the  district  court.  In  that  we  think  the  peti- 
tioner is  in  error.  The  fund  to  be  paid  for  the  injury  is  in 
no  sense  an  estate  to  be  administered  by  a  guardian  as  usually 
understood  in  the  handling  of  estates  belonging  to  incompe- 
tents and  minors.  Section  3146  of  the  act  in  question 
provides : 

"Compensation  before  payment  shall  be  exempt  from  all  claims 
of  creditors  and  from  any  attachment  or  execution,  and  shall  be 
paid  only  to  such  employes  or  their  dependents." 

It  follows  from  that  section  that  the  only  jurisdiction  the 
district  court  l^ad,  or  could  have,  over  the  fund  in 
question  is  to  see  that  it  is  applied  by  the  guardian  for  4 

the  support  and  benefit  of  the  injured  employ^  or  his 
dependents.  It  was  not  within  the  authority  of  the  court  to 
direct  the  guardian  respecting  the  amount  of  the  compensa- 
tion to  be  received,  or  when  and  how  it  should  be  received. 
These  matters  were  wholly  within  the  control  and  jurisdiction 
of  the  commission. 

Considering  the  entire  record,  there  is  ample  testimony  to 
support  the  conclusion  of  the  commission  to  refuse  to 
approve  the  settlement,  considered  purely  as  a  question  6 

of  fact ;  and,  there  being  such  testimony,  this  court  will 
not  review  the  commission's  findings.  In  Industrial  Commis- 
sion V.  Evans,  52  Utah  394,  174  Pac.  825,  at  page  832,  this 
court,  speaking  through  Mr.  Chief  Justice  PRICK,  in  discuss- 
ing the  right  of  all  parties  interested  to  be  heard  before  the 
commission  concerning  the  facts  upon  which  the  ultimate  lia- 
bility of  the  employer  is  based,  said : 
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"When  those  questions  do  not  arise — and  they  necessarily  can 
arise  only  in  a  few  and  exceptional  instances — ^the  findings  and 
orders  of  the  commission  respecting  the  amount,  terms,  time,  and 
condition  of  payment  and  the  nature  and  extent  of  the  injuries  are 
necessarily  final,  and  not  subject  to  review  by  the  courts." 

If  it  be  contended  that  the  conclusions  herein  reached  of 
necessity  abridge  the  freedom  of  contract,  it  is  sufficient  an- 
swer that  the  authority  of  the  Legislature  to  enact  a  work- 
men's compensation  law  is  no  longer  open  to  question;  that 
the  provisions  of  such  law,  if  constitutional,  enter  into  and 
become  a  binding  part  of  all  contracts  made  between  em- 
ployers and  employes.  By  the  provisions  of  section  3151  of 
the  act  any  agreement  made  in  advance  between  an  employer 
and  an  employ^,  releasing  or  limiting  the  liability  of  the  em- 
ployer in  the  event  of  injury,  is  not  binding.  The  interests 
of  society  in  the  working  of  the  act  in  question  that  will  not 
permit  a  waiver  of  the  right  for  compensation  is  also  sufficient 
to  prevent  the  settlement  or  payment  of  such  compensation 
in  any  other  manner  except  as  provided  by  the  act,  and  as 
may  be  lawfully  determined  by  the  commission  under  its 
provisions. 

It  follows  that  the  writ  should  be  denied,  and  the  petition 
dismissed.    Such  is  the  order. 

CORPMAN,  PRICK,  WEBER,  AND  THURMAN,  JJ., 
concur. 
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THORNTON  et  al.  v.  EVANS,  Judge,  et  al. 
No.  3408.     Decided  November  20,  1919.     (185  Pac.  454.) 

1.  PBOHiBinoN — Heabiiyg  op  Pbematubs  Appeal.  Prohibition  is 
the  proper  remedy  to  prevent  the  district  court  from  hearing  an 
appeal  from  a  city  court  taken  prematurely.i^    (Page  270.) 

2.  Appeal  and  Ebbor — Dismissal  of  Pbematube  Appeal.  An  ap^ 
peal  taken  prematurely  is  of  no  avail,  and  sho^ld  be  dismissed 
on  appllcation.2     (Page  270.) 

i.  Courts — Pbematube  Appeal  pboh  City  to  Distbict  Ooubt. 
Under  Comp.  Laws  Utah,  1917,  section  7514,  where  no  judg- 
ment was  actually  entered  in  the  city  court  until  January  9th, 
notice  and  undertaking  on  appeal  filed  by  defendant  the  pre- 
ceding December  9th  were  premature  and  ineffectual  for  pur- 
poses of  an  appeal  to  the  district  court,  despite  a  stipulation 
of  the  parties  that  the  clerk  might  enter  Judgment  dated  nunc 
pro  tunc  as  of  November  26th.s     (Page  271.) 

Application  for  prohibition  by  C.  E.  Thornton  and  others 
against  P.  C.  Evans,  as  Judge  of  the  District  Court  of  Salt 
Lake  County,  and  J.  M.  Thomas. 

Alternative  writ  ordered  to  be  made  permanent. 

Ben  F,  Johnson,  of  Salt  Lake  City,  for  plaintiffs. 

J.  M.  Thomas,  of  Salt  Lake  City,  for  defendants. 

CORFMAN,  C.  J. 

September  30,  1918,  J.  M.'  Thomas  commenced  an  action  in 
the  city  court  of  Salt  Lake  City  against  C.  E.  Thornton  et  al., 
for  the  recovery  of  a  money  judgment.    Said  cause  was  duly 


1  State  ex  rel.  Grant  v.  First  Judicial  District  Court  et  ah,  38 
Utah,  138.  110  Pac.  981,  Ann.  Cas.  1913B,  437;  State  ex  rel.  Walton 
v.  Third  Judicial  District  Court  of  Salt  Lake  Co.,  36  Utah,  502,  105 
Pac.  105 ;  Parker,  County  Attorney,  v.  Morgan,  Dist.  Judge,  48  Utah, 
405,  160  Pac.  764. 

2  Robinson  V.  Salt  Lake  City,  37  Utah,  520,  109  Pac.  817;  Lukich 
V.  Utah  Const.  Co.,  46  Utah,  317,  150  Pac.  298. 

«  Anderson  v.  Mercantile  Co.,  30  Utah,  31.  83  Pac  560. 
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tried  in  said  court  November  18,  1918,  and  thereupon  taken 
under  advisement  by  the  judge  thereof  until  November  23, 
1918,  when  said  court  rendered  its  decision  orally  in  favor  of 
defendants. 

On  December  9,  1918,  before  any  findings  of  fact,  conclu- 
sions of  law,  or  any  judgment  had  been  prepared  and  signed 
in  said  cause,  the  plaintiff  therein  filed  a  notice  and  under- 
taking on  appeal  to  the  district  court  for  Salt  Lake  county. 
Thereafter,  January  9,  1919,  and  before  any  judgment  had 
been  entered  in  said  city  court,  the  respective  parties  to  said 
cause  stipulated  in  writing  therein  as  follows: 

"It  is  hereby  stipulated  by  and  between  the  plaintiff  and  the  de- 
fendants herein  that  findings  of  fact  and  conclusions  of  law  are  here- 
by waived  herein,  and  the  clerk  may  enter  the  Judgment  made  by 
the  court  without  any  findings  of  fact,  conclusions  of  law,  or  judg- 
ment signed  by  the  court  and  dated  nunc  pro  tunc  as  of  November 
26,  1918." 

After  the  filing  of  said  stipulation  in  the  city  court,  Janu- 
ary 9,  1919,  a  judgment  was  reduced  to  writing  pursuant  to 
said  stipulation,  and  entered  (as  we  may  assume,  although 
there 'ia»  no  record  before  us  to  so  show)  in  said  cause  as  of 
date  November  26,  1919,  and  on  January  10,  1919,  the  clerk- 
of  said  court  transmitted  the  files  in  said  cause  to  the  Third 
district  court  for  Salt  Lake  county,  whereupon  the  defendants 
in  said  cause  moved  said  district  court  to  dismiss  the  appeal 
for  want  of  jurisdiction,  upon  the  ground  that  the  same  had 
been  prematurely  taken,  which  motion  was  denied.  It  is  fur- 
ther made  to  appear  by  the  affidavit  and  petition  presented  to 
this  court  on  application  for  a  writ  of  proRibition  that  said 
district  court  now  assumes  jurisdiction  of  said  cause,  and  will, 
unless  restrained  by  order  of  this  court,  proceed  to  try  the 
same. 

Upon  the  showing  thus  made  before  this  court  an  altemar 
tive  writ  was  issued.  The  defendants  herein  filed  an  answer 
in  which  the  foregoing  facts  are  admitted.  The  answer  also 
denies  the  allegation  of  the  plaintiffs  that  the  district  court 
is  without  jurisdiction  to  proceed  with  said  cause,  and  also 
affirmatively  alleges  that  the  plaintiffs  have  an  adequate, 
plain,  and  speedy  remedy  at  law  in  said  district  court.    It  is 
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also  alleged,  in  substance  and  eflfeet,  by  the  answer  herein, 
that  the  term  of  office  of  the  trial  judge,  before  whom  the  said 
cause  had  been  tried  in  the  city  court,  expired  November  26, 
1918,  before  findings  of  fact,  conclusions  of  law,  or  judgment 
had  been  prepared  and  signed  by  said  judge,  and  thereupon 
the  respective  parties  entered  into  the  stipulation  hereinbefore 
set  forth  that  a  judgment  might  be  entered  by  the  clerk  in 
form  and  manner  aforesaid  as  of  November  26,  1918,  so  that 
the  defendants  in  said  cause  might  have  a  judgment  entered 
in  accordance  with  the  oral  decision  of  the  said  judge,  and 
for  the  further  purpose  of  obviating  the  necessity  of  the 
plaintiflF  filing  a  neyr  notice  and  undertaking  on  the  appeal 
thus  prematurely  taken  in  said  cause  to  the  district  court 

As  we  view  the  case  before  us  on  application  for  writ  of 
prohibition,  there  is  but  one  question  for  us  to  decide. 
Is  the  attempted  appeal  taken  by  the  plaintiff  in  said  1, 8 
cause  from  the  city  court  to  the  district  court  valid,  so 
that  the  jiistrict  Court  may  assume  jurisdiction  and  legally 
proceed  to  try  the  case  upon  its  merits?  Some  claim,  how- 
ever, is  made  by  the  answer  that  the  plaintiffs  have  a  plain, 
speedy,  and  adequate  remedy  in  the  district  court,  and  there- 
fore prohibition  is  not  the  proper  remedy.  We  think  the  fol- 
lowing cases  are  controlling,  and  fully  determine  that  in  cases 
of  the  character  under  consideration  this  court  stands  com- 
mitted that  prohibition  is  the  proper  remedy.  State  ex  rel. 
Grant  v.  First  Judicial  District  Court  et  al.,  38  Utah,  138, 110 
Pac.  981,  Ann.  Cas.  1913B,  ^m-y  State  ex  rel  Walton  v.  Third 
Judicial  District  Court  of  Salt  Lake  Co.,  36  Utah,  502,  105 
Pac.  105;  Parker,  County  Atty.  v.  Morgan,  Dist.  Judge,  48 
Utah,  405, 160  Pac.  764.  It  is  equally  well  settled  in  this  and 
other  jurisdictions  that  if  an  appeal  is  taken  prematurely  it 
will  be  of  lio  avail,  and  upon  application  should  be  dismissed. 
Robinson  v.  Salt  Lake  City,  37  Utah,  520,  109  Pac.  817;  Lur 
kick  V.  Utah  Const.  Co.,  46  Utah,  317,  150  Pac.  298 ;  Hayne, 
New  Trial  and  Appeal,  voL  2,  section  204  (Rev.  Ed.). 

In  the  authority  last  cited,  where  the  decisions  from  the 
several  state  courts  bearing  on  the  question  are  collated,  it 
is  said: 
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"An  appeal  under  our  practice  is  purely  the  creature  of  statute. 

♦  ♦  ♦  Whether  thken  too  early  or  too  late^  appeals,  or  attempted 
appeals,  taken  otherwise  than  in  the  manner  or  within  the  time 
prescribed  by  the  Code,  may  be  said  to  be  abortive.  They  accom- 
plish nothing.  Such  an  appeal  not  only  does  not  take  the  case  to 
the  higher  court,  but  it  really  leaves  it  undisturbed  in  the  trial 
court,  Just  as  though  no  attempt  had  been  made  to  remove   it 

•  •    • » 

The  same  author,  in  speaking  of  the  date  or  time  from 
which  an  appeal  may  be  taken,  further  says : 

"From  the  statutory  provisions  it  is  to  be  noticed  that  the  time 
to  take  an  appeal  from  a  judgment  begins  to  run  from  the  actual 
entry  thereof  in  the  judgment  book,  and  from  orders,  from  the  date 
of  entry  in  the  minutes,  if  made  in  open  court.  ♦  ♦  ♦  When  a 
judgment  has  been  entered  nunc  pro  tunc  as  of  a  prior  date,  the 
time  to  appeal  begins  to  run  from  the  date  of  the  actual  entry." 
Section  206,  and  cases  cited  in  note  9."  Comp.  Laws  Utah,  1917, 
section  7514;  Lukich  v.  Utah  Const,  Co.,  48  Utah,  453,  160  Pac.  270. 

It  being  an  admitted  fact  that  no  judgment  was  actually 
entered  in  the  city  court  until  January  9,  1919,  the  no- 
tice and  undertaking  on  appeal  filed  by  the  defendant  3 
December  9,  1918,  must  be  held  as  premature  and  in- 
effectual for  the  purposes  of  an  appeal  to  the  district  court, 
regardless  of  the  purport  of  the  stipulation  of  the  parties. 
Anderson  v.  Mercantile  Co,,  30  Utah,  31,  83  Pac.  560. 

It  necessarily  follows  that  the  district  court  has  no  jurisdic- 
tion to  proceed  with  the  trial  of  the  case  on  its  merits,  nor  to 
do  more  than  dismiss  the  pretended  appeal  for  want  of  juris- 
diction. 

It  is  therefore  ordered  that  the  alternative  writ  of  pro- 
hibition heretofore  issued  by  this  court  be  made  permanent, 
and  the  costs  of  this  proceeding  be  taxed  to  the  defendant 
J.  M.  Thomas. 

PRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 
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ERNST  V.  ALLEN  et  aL 
ALLEN  et  al.  v.  LANGFORD. 

No.  3380.     Decided  November  21,  1919.     (184  Pac.  827.) 

1.  EAsmiENTS — "Easement  Appubteistant."  An  "easement  appur- 
tenant" or  easement  proper  Is  a  privilege  which  the  owner  of 
one  tenement  has  the  right  to  enjoy  in  respect  to  that  tenement, 
in  or  over  the  tenement  of  another  person,  involving  the  idea 
of  two  distinct  tenements,  a  dominant  estate,  to  which  the  right 
is  accessorial,  and  a  servient  estate,  Sn  which  it  is  a  burden 
or  charge  (citing  Words  and  Phrases,  Easement).    (Page  277.7 

2.  Easements — "Easement  in  Gross.**  An  "easement  in  gross" 
is  a  mere  personal  interest  in  the  real  estate  of  another,  not 
assignable  or  inheritable,  and  being  so  exclusively  personal  that 
the  owner  cannot  take  another  person  in  company  with  him 
citing  Words  and  Phrases,  Easement  in  Gross).     (Page  277.) 

8.       EVIDENC?E — CJbNSTBUCnON  OF  AMBIGUOUS   I  INSTRUMENT  IN  ViEW  OP 

Circumstances  and  Situation.  An  instrument  attempting  to 
create  an  easement  should  be  read  in  the  light  of  surrounding 
circumstances,  the  situation  of  the  parties,  and  property  In- 
volved, where  the  language  used  is  ambiguous  and  apparently 
contradictory.     (Page  280.) 

4.  EASE»iENT8 — ^USE  OF  WORDS  OF  INHERITANCE  IN  CREATING  EASE- 
MENT Appurtenant.  If  the  words  "heirs  and  assigns"  are  used 
in  making  a  reservation  of  easement  where  the  grantor  in  fact 
retains  no  land  that  can  be  beneflted  by  the  easement,  the  use 
of  the  words  does  not  create  an  easement  appurtenant,  the  ele- 
ment of  a  dominant  estate  being  lacking,  and  it  is  only  an  ease- 
ment in  gross;  but  if  the  deed  reserving  easement  refers  to  no 
land  of  the  grantor  to  which  the  easement  can  be  appurt^iant, 
but  such  land  exists  or  existed,  the  fact  of  its  existence  may  be 
established  to  give  effect  to  the  words  used.     (Page  282.) 

5.  Easements — ^Reservation  op  Easement  Appurtenant  Without 
Description  of  Retained  LiAnd.  Where  the  owner  of  a  tract 
of  land  conveyed  part  of  It,  reserving  to  herself,  her  heirs  and 
assigns,  an  equal  right  with  the  grantee,  his  heirs  and  assigns, 
to  a  right  of  way  for  vehicles,  foot  passengers,  animals,  etc., 
over  a  strip  of  land  between  that  conveyed  and  that  retained, 
the  easement  thus  created  was  appurtenant  to  the  retained 
land,  though  such  retained  land  was  not  described  by  the  con- 
veyance.    (Page  283.) 

Appeal  from  District  Court  of  Salt  Lake  County,  Third 
District;  P.  C.  Evans,  Judge. 
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Consolidated  actions  by  Helen  D.  Ernst  against  William 
Allen  and  others  and  by  William  Allen  and  others  against 
Mrs.  Helen  Langford. 

Prom  decree  for  plaintiffs  and  defendants  Allen  and  others, 
Ernst  and  Langford  appeal. 

Case  remanded,  with  directions  to  modify  decree  in  accord- 
ance with  views  herein  expressed,  and  judgment  as  modified 

AFFIRMED. 

Young  &  Moyle,  of  Salt  Lake  City,  for  appellants. 

Soren  X.  Ckristertsen  and  Thomas  Ramage,  both  of  Salt 
Lake  City,  for  respondents. 

THURMAN,  J. 

This  is  a  controversy  concerning  an  alleged  right  of  way, 
hereinafter  referred  to  as  an  '* alley,"  ten  feet  wide  and  ten 
rods  long,  lying  between  and  adjacent  to  other  lands  owned 
respectively  by  the  parties  litigant. 

Each  of  the  parties  plaintiff  and  defendant  commenced  an 
action  against  the  other  to  qniet  title  to  the  strip  of  land  in 
question  and  for  injunctive  relief.  At  the  trial,  the  actions 
were  consolidated  and  tried  together.  The  trial  court  found 
the  issues  in  favor  of  respondents  Allen  et  al.,  and  a  decree 
was  entered  in  accordance  with  the  findings.  This  appeal  is 
taken  to  reverse  the  judgment.  Numerous  errors  are  as- 
signed. The  material  facts,  however,  are  not  in  dispute,  and, 
in  our  opinion,  the  whole  controversy  is  determinable  as  a 
question  of  law  dependent  upon  the  construction  of  one  or 
two  deeds  of  conveyance  made  and  executed  by  the  common 
ancestor  of  the  parties  to  this  action. 

The  common  ancestor,  Jane  Elizabeth  James,  formerly 
owned  the  entire  property  now  owned  by  appellant  and  re- 
spondents, including  the  alley  in  dispute.  The  land  so  owned 
by  Mrs.  James  is  situated  on  lot  5,  block  36,  plat  A,  Salt  Lake 
Vol.  65—18 
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City  survey,  fronting  west  on  the  east  side  of  Second  East 
street  between  Fifth  and  Sixth  South. 

In  April,  1888,  Mrs.  James,  by  warranty  deed,  conveyed  to 
one  Eliza  Shafer,  predecessor  in  interest  of  appellant,  a  por- 
tion of  said  land  described  as  follows: 

"Beginning  fifty  feet  north  of  the  S.  W.  corner  lot  5,  block  36, 
plat  A,  Salt  Lake  City  survey,  thence  north  thirty-eight  feet,  thence 
east  ten  rods,  thence  south  thirty-eight  feet,  thence  west  ten  rods 
to  the  beginning,  reserving  to  the  said  party  of  the  first  part,  heirs 
and  assigns,  an  equal  right  with  the  said  party  of  the  second  part, 
heirs  and  assigns,  to  a  right  of  way  for  all  manner  and  kind  of 
vehicles,  foot  passengers,  animals,  loaded  or  not,  over  the  following 
described  land,  to  wit:  Beginning  seventy-eight  feet  north  of  the 
S.  W.  corner  of  lot  5,  north  ten  feet,  east  ten  rods,  south  ten  feet, 
west  ten  rode  to  beginning." 

The  strip  of  ground  last  described  as  a  right  of  way  is  the 
ground  in  controversy.  Eliza  Shafer  subsequently  conveyed 
the  same  property,  including  the  alley,  to  one  Isaac  Brock- 
bank.  Mrs.  James  joined  in  this  conveyance,  still  reserving  a 
right  of  way  to  herself,  her  heirs  and  assigns. 

At  the  time  of  the  execution  of  these  conveyances,  Mrs. 
James  was  the  owner  of,  and  retained  ownership  of,  a  small 
parcel  of  the  land  lying  north  of  the  alley  and  abutting  there- 
on, described  as  follows : 

"Commencing  at  a  point  eighty-eight  feet  north  from  the  S.  W. 
comer  of  lot  5,  block  36,  plat  A,  Salt  Lake  City  survey,  north  fifteen 
feet  one  and  one-half  inches;  east  ten  rods;  south  fifteen  feet  one 
and  one-half  inches;  west  ten  rods  to  beginning.*' 

This  is  the  land  now  owned  by  respondents.  The  entire 
width  of  this  parcel,  fronting  on  Second  East  street,  is,  and 
ever  since  before  Mrs.  James  made  the  conveyance  referred  to 
has  been,  occupied  by  a  building  used  for  residence  or  busi- 
ness purposes.  It  extended  back  fifty  or  seventy-five  feet 
Back  of  this  were  sheds  where  the  owner  or  occupants  of  the 
building  kept  their  wood  for  fuel.  On  the  land  now  owned 
by  appellant  on  the  south  side  of  the  alley,  there  were,  during 
all  the  times  mentioned,  two  or  more  buildings  used  for  resi- 
dential purposes.  The  first  building  fronted  west  on  Second 
East  street  and  was  fiush  with  the  south  boundary  line  of  the 
alley.     The  other  building  was  in  the  rear.     The  space  be- 
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tween  the  front  buildings  on  each  side  of  the  alley  was  only 
ten  feet  wide,  the  designated  width  of  the  alley.  A  ditch  ex- 
tended north  and  south  on  the  outer  edge  of  the  sidewalk  in 
front  of  the  buildings,  and  during  all  the  times  mentioned 
this  ditch  was  crossed  by  a  bridge  leading  hito  the  alley.  At 
all  times  covered  by  the  evidence  in  the  case  the  alley  was 
used  as  a  right  of  way  in  common  by  the  parties  litigant  and 
their  predecessors  in  interest.  As  to  whether  or  not  the  right 
of  respondents  and  their  predecessors  in  interest  was  disputed 
or  acquiesced  in  by  the  owners  and  occupants  on  the  south 
side  of  the  alley,  the  evidence  is  conflicting,  and  we  defem  it 
unnecessary  to  attempt  a  determination  of  that  question. 
The  evidence,  however,  does  satisfactorily  establish  the  fact 
that  the  alley  was  used  by  Mrs.  James  in  her  lifetime  and  by 
her  successors  afterwards,  for  the  purpose  of  carrying  or  con- 
veying to  the  rear  of  her  building  coal,  wood,  groceries,  and 
other  articles;  and  the  alley  was  not  only  convenient  and 
beneficial  for  such  purposes,  but  was  absolutdy  essential 
whenever  it  became  necessary  to  use  vehicles  to  convey  the 
articles  mentioned.  The  evidence  is  conclusive  that  the  alley 
was  the  only  means  of  ingress  and  egress  to  and  from  the  back 
portion  of  the  premises  without  going  through  the  building. 

The  following  sketch,  made  without  reference  to  exact  scale, 
illustrates,  approximately,  the  various  parcels  of  land  referred 
to,  the  street,  ditch,  and  bridge,  and  is  self-explanatory : 
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The  evidence  tends  to  show  that  the  use  made  of  the  alley 
by  respondents  and  their  tenants  since  they  moved  there  in 
1914  has  been  much  more  extensive  than  that  made  by  former 
occupants,  and  that  no  doubt  intensified  the  trouble  which  fi- 
nally resulted  in  the  present  litigation. 

Appellant  presents  for  our  consideration  a  question  which, 
as  far  as  the  writer  is  informed,  has  never  before  been  deter- 
mined by  this  court.  The  question  is  not  only  new  in  that 
sense,  but,  as  we  view  the  case,  its  proper  determination  is 
decisive  of  the 'main  issue  presented  for  our  consideration. 
The  question,  in  the  last  analysis,  is:  Can  the  owner  in  fee 
of  a  parcel  of  land  convey  a  part  thereof  and  reserve  from 
the  part  conveyed  a  right  of  way  for  herself,  heirs  and  as- 
signs, over  a  strip  contiguous  to  that  retained  by  herself,  un- 
less the  conveyance  describes  the  land  so  retained  by  the 
grantor?  Appellant  contends  with  great ' earnestness  and 
more  than  ordinary  ability  that  such  a  reservation  only  re- 
serves to  the  grantor  a  mere  personal  right  which  is  neither 
inheritable  nor  assignable,  notwithstanding  words  of  inherit- 
ance and  assignability  are  used,  and  notwithstanding  the 
further  fact  that  the  grantor  may  have  retained  the  ownership 
of  contiguous  lands  which  might  be  benefited  by  the  right  of 
way.  In  short,  appellant  contends  that  by  the  terms  of  the 
conveyance  in  this  case,  including  the  reservation,  the  com- 
mon ancestor,  Jane  Elizabeth  James,  did  not  reserve  an  ease- 
ment appurtenant  to  other  lands  owned  by  her  which  might 
be  inherited  or  assigned,  but  only  reserved  a  way  in  gross, 
which  upon  her  death  would  become  extinguished.  This  posi- 
tion of  appellant  gives  no  effect  whatever  to  the  words  ''heirs 
and  assigns '*  occurring  in  the  reservation  in  both  conveyances, 
but  construes  the  instruments  as  if  these  words  had  been  omit- 
ted altogether.  Many  of  the  cases  hereinafter  cited  support 
the  contention  of  appellant  that  words  of  assignability  or  in- 
heritance do  not  of  themselves  make  the  easement  assignable 
or  inheritable  if  in  fact  it  is  only  an  easement  in  gross. 

Whether  or  not  an  easement  in  gross  might  be  made  assign- 
able or  inheritable  merely  by  the  use  of  words  suggestive  of 
these  qualities  need  not  be  determined  by  us  in  the  instant 
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case.  It  is  suflScient  for  our  present  purpose  ta  determine 
whether  the  right  of  way  in  question  here  is  an  easement  ap- 
purtenant or  an  easement  in  gross  under  the  facts  disclosed 
by  the  record  and  the  law  applicable  thereto. 

An  '^ easement  appurtenant,"  sometimes  called  an  easement 
proper,  has  been  defined  as  follows: 

"An  'easement  proper*  is  a  privilege  which,  the  owner  of  one 
tenement  has  the  right  to  enjoy,  in  respect  to  that  tenement,  in  or 
over  the  tenement  of  another  person."    3  Words  and  Phrases,  p.  2306. 

Again,  the  same  authority,  at  page  2307,  in  speaking  of  the 
essential  elements  of  an  easement  appurtenant,  says:  1 

"The  existence  of  an  easement  involves  the  idea  of  two  distinct 
tenements;  a  dominant  estate,  to  which  the  right  Is  accessorial; 
and  a  servient  estate,  upon  which  it  is  a  burden  or  charge." 

An  ** easement  in  gross"  is  defined  by  the  same  authority, 
at  page  2311,  as  follows: 

"An  easement  in  gross  is  a  mere  personal  interest  in  the  real 
estate  of  another,  and  is  not  assignable  or  inheritable.  It  dies  with 
the  person,  and  it  is  so  exclusively  personal  that  the  owner  by  right 
cannot  take  another  person  in  company  with  him." 

The  principal  distinction  between  the  two  classes  of  ease- 
ments seems  to  be  that  in  the  easement  appurtenant 
there  must  be  a  dominant  tenement,  while  no  such  2* 

element  exists  in  an  easement  in  gross. 

These  definitions  have  been  selected,  from  a  large  number 
examined,  because  of  their  brevity  and  perspicuity.  Apply- 
ing them  to  the  facts  in  the  case  at  bar,  we  have  no  difficulty 
whatever  in  determining  to  which  class  the  easement  in  ques- 
tion belongs.  Here  we  have  the  right  of  way  reserved  by 
the  common  ancestor  out  of  the  lands  conveyed  to  Eliza 
Shafer,  appellant's  predecessor  in  interest.  At  the  time  the 
common  ancestor  made  this  conveyance  and  reservation,  she 
had  and  retained  ownership  of  other  lands  abutting  on  the 
right  of  way  which  would  be  permanently  benefited  thereby. 
Indeed,  the  purpose  of  the  reservation  is  so  manifest,  when 
wo  consider  the  surroundings,  as  to  be  self-evident  and  ap- 
parently incontrovertible.  If  the  land  conveyed  by  Jane 
Elizabeth  James  had  been  all  the  land  she  had  and  she  had 
reserved  therefrom  a  right  of  way,  it  might  well  be  conceded 
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the  right  would  have  been  merely  an  easement  in  gross;  there 
would  have  been  no  dominant  tenement  to  which  the  right  of 
way  could  have  been  appurtenant.  But  such  we  have  seen 
was  not  the  case.  At  the  very  time  she  made  the  conveyance 
and  reserved  the  right  of  way,  she  owned  other  lands  upon 
which  she  was  residing — land  contiguous  to  the  right  of  way 
and  dependent  upon  it  as  a  means  of  ingress  and  egress  to 
and  from  the  back  portion  of  her  premises. 

It  seems  to  us  that  this  matter  is  too  plain  for  controversy. 
The  right  of  way  in  question,  viewed  in  the  light  of  the  sur- 
rounding circumstances,  has  all  the  earmarks  of  an  easement 
appurtenant,  and  unless,  as  contended  by  appellant,  it  was 
necessary  in  the  deed  to  describe  the  dominant  tenement  or 
land  to  which  the  right  of  way  was  appurtenant,  the  judg- 
ment should  be  affirmed  as  far  as  the  right  of  way  is  con- 
cerned. 

In  support  of  her  contention  that  the  right  of  way  in  ques^ 
tion  is  a  mere  easement  in  gross  and  not  an  easement  appiir- 
tenant,  and  that  a  deed  creating  an  easement  appurtenant 
should  describe  the  dominant  estate,  appellant  calls  our  at^ 
tention  to  the  case  of  Cadwalader  v.  Bailey,  a  Rhode  Island 
case,  found  in  17  R.  I.  495,  23  Atl.  20, 14  L.  R.  A.  at  page  300. 
Appellant  also  cites  and  relies  on  all  the  cases  referred  to  in 
the  opinion  of  the  court,  to  which  we  direct  the  attention  of^ 
the  reader.  Appellant  appears  to  rely  with  great  assurance 
upon  the  doctrine  enunciated  in  that  case  and  the  cases  cited, 
for  only  one  or  two  other  cases  are  referred  to  in  her  brief. 
We  cannot  afford  to  review  the  case  at  length,  but  the  con- 
trolling facts  are  that  certain  grantors  owned  the  land  con- 
veyed and  also  other  land  known  as  ** Bailey's  Beach."  The 
grantors  conveyed  the  first-mentioned  land  to  Cadwalader, 
with  certain  bathing  rights  on  the  beach,  and  also  stipulated 
in  the  deed  for  themselves,  their  heirs,  administrators,  and 
assigns,  that  no  building  except  bathing  cars  should  ever  be 
constructed  on  Bailey's  Beach,  etc.  Cadwalader  thereafter 
gold  all  of  the  land  so  conveyed  to  him,  but  undertook  in  the 
conveyance  to  reserve  to  himself,  his  heirs  and  assigns,  the 
right  pertaining  to  the  building  restriction  to  which  reference 
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has  been  made.  A  descendant  and  residuary  legatee  of  Cad- 
walader  brought  the  action  to  enforce  the  restriction.  The 
court,  in  concluding  the  opinion,  says : 

"It  foUows,  then,  that  the  complainant,  nerer  harlng  owned  the 
dominant  estate  described  in  the  bill,  has  no  standing  in  a  court 
of  equitj  to  enforce  rights  which  were  appurtenant  tliereto." 

Thus,  we  see,  the  first  Cadwalader,  having  sold  the  dom- 
inant estate,  could  not  retain  the  naked  right  to  enforce  the 
building  restriction.  At  most,  it  was  only  an  easement  in 
gross  which  at  his  death  became  extinguished.  This  is  an  au- 
thority directly  in  point  on  the  proposition  heretofore  sug- 
gested that  if  Jane  Elizabeth  James,  the  common  ancestor, 
when  she  made  the  conveyance  referred  to,  had  conveyed 
away  all  her  land,  the  reservation  of  a  right  of  way  would 
have  been  merely  an  easement  in  gross.  So  far  from  this  case 
being  an  authority  for  appellant  in  her  present  contention,  it 
seems  to  us  it  tends  to  support  the  position  of  respondent. 
The  clear  inference  is  that,  if  the  first  Cadwalader  had  not 
disposed  of  the  land  intended  to  be  benefited  by  the  restric- 
tion, the  court  would  have  sustained  the  action  brought  by  his 
devisee. 

However,  while  that  particular  case,  for  the  reasons  stated, 
seems  to  be  against  appellant's  contention,  it  must  be  con- 
ceded that  one  of  the  cases  cited  in  the  opinion  is  exactly  in 
I>oint  to  the  proposition  that,  unless  the  dominant  estate  is 
described  in  a  deed  of  conveyance,  any  easement  attempted  to 
be  created  is  only  an  easement  in  gross.  Wagner  v.  Hanna,  38 
CaL  111,  99  Am.  Dec.  354,  is  the  only  case  called  to  our  at- 
tention, and  the  only  one  we  have  been  able  to  find,  that  holds 
to  that  eflfect.  The  first  four  paragraphs  of  the  syllabi  reflect 
the  opinion  of  the  court  : 

"When  the  owner  of  a  tract  of  land  sells  one-half  of  it,  retsenring 
a  right  of  way  across  it,  and  in  the  same  deed  grants  to  the  vendee 
a  right  of  way  across  the  unsold  half,  these  rights  are  not  annexed 
to,  or  appurtenant  to,  the  respective  tracts,  and  do  not  pass  with  the 
tiUe.  Whether  the  grant  of  a  right  of  way  be  in  gross,  or  appurte- 
nant to  some  other  estate,  must  be  determined  from  the  grant 
itself,  and  not  by  matters  aliunde. 

"The  principal  distinction  between  an  easement  and  a  right  of 
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way  in  gross  is  that  in  the  first  there  is,  and  in  the  second  there 
is  not,  a  dominant  tenement 

'The  grant  of  an  easement  is  always  made  for  the  heneflt  of 
other  premises,  which  are  described  in  the  grant 

"A  right  of  way  is  an  interest  in  lands,  to  be  conveyed  only  by 
an  instrument  in  writing,  which  must  describe  the  interest  con- 
veyed. If  it  is  appurtenant  to  another  tract,  it  must  be  so  de- 
scribed, together  with  the  tract  of  land  to  which  it  is  appurtenant" 

The  opinion  is  by  a  divided  court,  and  is  otherwise  inherent- 
ly weak  and  unsatisfactory. 

The  overwhelming  weight  of  judicial  opinion,  as  we  read 
the  cases,  is  to  the  effect  that  an  instrument  attempting 
to  create  an  easement  should  be  read  in  the  light  of  8 

surrounding  circumstances  and^  the  situation  of  the 
parties  and  property  involved,  especially  where  the  language 
used  is  ambiguous  and  apparently  contradictory. 

In  Peck  V.  Conway,  119  Mass.  546,  in  which  the  deed  cre- 
ated an  easement,  it  does  not  appear  that  the  dominant  estate 
was  described  in  the  deed.  The  doctrine  of  the  opinion  is 
clearly  reflected  in  the  syllabi,  the  first  paragraph  of  which  is 
as  follows : 

''A  reservation  in  a  deed  of  land,  that  no  building  Is  to  be  erected 
by  the  grantee,  his  heirs  or  assigns,  upon  the  land  conveyed,  creates 
an  easement,  or  a  servitude  in  the  nature  of  an  easement,  upon  the 
land;  and  the  situation  of  the  land  relatively  to  otber  land  of  the 
grantor  may  be  considered  in  determining  whether  such  easement 
or  servitude  is  a  personal  right  of  the  grantor  or  is  appurtenant  to 
hit  other  land." 

In  Dennis  v.  Wilson,  107  Mass.  591,  the  same  condition  ex- 
ists. It  is  not  apparent  that  the  deed  described  the  dominant 
estate.  Notwithstanding  this,  an  easement  appurtenant  was 
sustained.  The  following  paragraph  from  the  court's  opin* 
ion,  on  page  592  of  107  Mass,  is  in  point  : 

"In  this  case,  Jenkins  conveyed  to  Rice  part  of  his  entire  tract 
of  land.  The  right  of  way.  excepted  and  reserved,  extended  from  the 
highway  in  front,  along  the  line  of  diyision,  for  a  specified  distance, 
less  than  the  whole  depth  of  the  lots.  As  the  grantor  could  have 
no  occasiop,  apparently,  to  use  such  a  way  for  any  other  purpose 
than  for  access  to  and  egress  from  his  remaining  land,  the  inference 
would  seem  to  be  inevitable  that  it  was  for  that  use  that  both  par- 
ties must  have  understood  and  intended  the  way  to  be  held." 
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See,  also,  Badger  v.  Boardntan,  16  Gray  (Mass.)  560,  in 
vhieh  the  court  held  that  no  easement  was  created.  We  Tite 
the  case,  however,  to  the  point  that,  in  attempting  to  deter- 
mine the  meaning  of  an  instrument  purporting  to  reserve  an 
easement,  the  circumstances  surrounding  the  parties,  their 
situation  when  the  deed  is  made,  and  the  situation  of  the 
proi)erty  with  reference  to  other  lands  of  the  grantor,  may 
be  considered. 

In  Winston  v.  Johnson,  42  Minn.  398,  45  N.  W.  958,  a  right 
of  way  was  involved.  We  quote  the  fourth  paragraph  of  the 
syllabi,  which,  so  far  as  the  point  in  review  is  concerned, 
states  the  essence  of  the  opinion : 

"Where  there  is  in  the  deed  no  declaration  of  the  intention  of  the 
parties  in  regard  to  the  nature  of  the  way,  it  will  be  determined 
by  its  relation  to  other  estates  of  the  grantor,  or  its  want  of  such 
relation.  Resort  may  also  be  had  in  such  a  case  to  other  circum- 
stances surrounding  the  transaction,  for  the  purpose  of  ascertain- 
ing the  intent  and  the  effect  to  be  given  the  instrument" 

In  French  v.  WUliams,  82  Va.  462,  4  S.  E.  591,  we  have  a 
case  from  which  we  feel  impelled  to  quote  at  considerable 
length,  before  doing  so,  however,  we  refer  for  a  brief  mo- 
ment to  the  deed  of  Jane  Elizabeth  James,  under  which  both 
the  parties  to  this  controversy  claim,  and  the  language  therein 
**her  heirs  and  assigns."  Appellant  contends  that  these 
words  are  meaningless  and  without  effect.  On  the  other  hand, 
it  must  be  admitted  that  the  words,  both  in  their  technical  and 
ordinary  meaning,  imply  something  more  than  a  mere  ease- 
ment in  gross  as  heretofore  defined.  If,  then,  because  of  some 
technical  rule  of  law,  as  contended  by  appellant,  these  words 
have  lost  both  their  technical  and  ordinary  meaning,  it  is  our 
duty,  if  possible,  to  find  for  what  purpose  the  words  were 
used.  If  the  purpose  does  not  fully  appear  in  the  instrument 
itself,  then  there  arises  an  ambiguity  which  may  be  explained 
by  the  surrounding  circumstances,  the  situation  of  the  parties, 
and  the  property  involved.  The  case  last  referred  to  is  also 
concerning  a  right  of  way.  •  The  following  excerpt  from  the 
opinion,  on  pages  .468  and  469  of  82  Va.,  on  page  594  of  82 
Va.,  is  self-explanatory: 

"Nor  is  it  speciflcally  stated  in  the  deed  that  F.  T.  Moreland 
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owned  the  entire  tract,  or  that  he  retained  the  part  not  told  to 
French.  In  fact,  the  failure  of  the  deed  to  specify  that  Horeland 
owned  or  retained  any  land  to  which  the  'way'  reserved  could  be 
appurtenant  is  strongly  urged  to  uphold  the  contention  that  the 
way  reserved  was  of  a  right  in  gross  and  not  of  a  right  appurte- 
nant. 

"Hence,  the  absolute  necessity,  if  the  substance,  and  not  the  shad- 
owy form,  of  the  contract  is  to  be  looked  to,  of  resorting  to  ex- 
trinsic evidence  to  ascertain  the  true  intent  and  meaning  of  the 
parties,  by  having  recourse  to  the  circumstances  which  surrounded 
them  at  the  time,  and  in  the  light  of  which  they  executed  the  con- 
tract. This  is  all  the  more  important  in  view  of  the  rule  that  a 
way  is  never  presumed  to  be  in  gross  when  it  can  fairly  be  con- 
strued to  be  appurtenant  to  land.  Wash.  E.  and  S.  232.  A^d  in 
view  of  the  further  rule  'that  parties  are  presumed  to  contract  In 
reference  to  the  condition  of  the  property  at  the  time  of  the  sale.' 
Wash.  E.  and  S.  79.  And  these  principles  are  all  the  more  appli- 
cable inasmuch  as  the  way  here  is  reserved  to  'Moreland,  his  heirs 
and  assigns,'  language  which  strongly  tends  to  preclude  the  idea  of 
a  reservation  in  gross.  Moreover,  the  way  reserved  is  'as  now  and 
heretofore  used,'  but  the  deed,  whilst  it  further  designates  it  as 
'from  the  east  back  street  of  said  town,  leading  by  the  old  stone 
house,  to  the  back  mill  road,'  yet  fails  to  describe  the  character  of 
'Way  referred  to,  or  whether  it  was  entirely  or  only  in  part,  over 
the  land  conveyed  to  French. 

"It  is  essential  to  understand  all  these  things  in  order  to  uphold 
and  enforce  the  contract  according  to  its  true  meaning;  and  to 
understand  them  resort  must  be  had  to  the  real  state  of  facts  and 
circumstances  surrounding  the  parties  when  they  entered  into  the 
contract.  It  is  clear,  therefore,  that  parol  evidence  is  admissible 
to  explain  the  surroundings,  and  to  enable  tbe  court  to  place  itself 
in  the  same  situation  occupied  by  the  parties  who  made  the  con- 
tract, and  thus,  in  view  of  all  the  attendant  circumstances,  to  judge 
of  the  meaning  of  the  words  used,  and  of  Uie  proper  application 
of  the  language  to  the  way  which,  to  say  tbe  least  is,  in  some 
measure,  ambiguously  described." 

One  further  suggestion  to  make  our  meaning  clear  in  re- 
spect to  the  use  of  the  words  ** heirs  and  assigns"  or  similar 
words,  and  the  eflFeet  that  should  be  given  to  them  in  instru- 
ments of  this  kind :  If  such  words  are  used  in  making  a  res- 
ervation in  cases  where  the  grantor  in  fact  retains  no 
land  that  can  be  benefited  by  the  easement,  then  the  4 

use  of  such  words  cannot  have  the  effect  of  creating  an 
easement  appurtenant,  for  the  element  of  a  dominant  estate 
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is  lacking.  In  such  case  it  is  only  an  easement  in  gross.  If, 
on  the  other  hand,  the  worcls  ** heirs  and  assigns,"  or  similar 
words,  are  used  in  a  deed  reserving  an  easement,  and  the  deed 
refers  to  no  land  of  the  grantor  to  which  said  easement  can  be 
appurtenant,  but  such  land  in  fact  exists,  or  existed  when  the 
reservation  was  made,  the  fact  of  the  existence  of  such  land 
may  be  established  in  otder  to  give  effect  to  the  words  used  in 
making  the  reservation. 

We  also  call  attention  to  the  following  cases,  more  or  less 
to  the  same  effect  as  those  already  considered :  Clark  v.  Mar- 
tin, 49  Pa.  at  page  297;  McMahon  v.  WUliams,  79  AIjL  at 
page  288. 

It  would  serve  no  useful  purpose  to  multiply  cases  in  sup- 
port of  the  doctrine  enunciated  in  the  opinions  above 
referred  to.     We  have  examined  and  carefully  read  5 

many  times  the  number  of  cases  above  cited,  and  are 
satisfied  that  the  selections  made  reflect  the  great  weight  of 
judicial  opinion.  It  would  be  a  harsh  rule  indeed  that  would 
deprive  respondents  in  this  case  of  an  appurtenance  almost 
indispensable  to  a  comfortable  enjoyment  of  their  property — 
an  appurtenance  enjoyed  by  them  and  their  predecessors  in 
interest,  under  a  substantial  claim  of  right,  for  more  than  a 
quarter  of  a  century.  We  refer  specifically  to  the  right  of 
ingress  and  egress  to  and  from  their  property  for  the  benefit 
of  which  the  easement  was  created.  Respondents,  however, 
can  claim  no  greater  right  than  that  reserved  in  the  deed  of 
their  ancestor,  Jane  Elizabeth  James.  The  right  to  fry  fat  or 
to  permit  their  horses  to  stand  in  the  alley  except  while  load- 
ing and  unloading  vehicles,  or  to  make  any  kind  of  filth  there- 
in, is  not  permissible  imder  the  terms  of  the  reservation  cre- 
ating the  right  of  way;  and  even- for  the  purpose  of  loading 
and  unloading  vehicles  only  such  length  of  time  should  be 
permitted  as  is  reasonably  necessary  for  the  purpose  The 
decree  should  be  modified  in  these  respects.  The  conclusion 
reached  is  decisive  of  all  the  questions  involved. 

The  case  is  therefore  remanded  to  the  trial  court,  with  di- 
rections to  modify  the  decree  in  accordance  with  the  views 
herein  expressed^  and  the  judgment  so  modified  may  be,  and 
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is  hereby,  affirmed.    The  parties  to  pay  their  own  costs  on 
appeal. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 


CLARK  et  al.  v.  LUND. 
No.  3376.     Decided  November  25,  1919.     (184  Pac.  821.) 

1.  Limitation  of  Actions — Contracts  to  Shc^tex  Pebiod  Valid. 
Parties  to  a  contract  may  stipulate  for  a  period  of  limitations 
shorter  than  that  fixed  by  the  statute  of  limitations.  (Page 
286.) 

2.  Sales — Release  from  Further  Liability  not  Covenant  to 
Refrain  from  Suit.  A  clause  in  a  "guaranty  contract,"  in  which 
a  sell^^  represented  and  warranted  a  stallion,  "this  contract 
expires,  and  the  seller  is  hereby  released  from  any  further 
obligations  to  the  purchaser  after  April  1,  1915,"  was  not  a 
covenant  or  agreement  not  to  sue  on  the  contract  atter  April 
1,  1915.     (Page  286.) 

3.  Sales — ^Release  Construed.  A  clause  In  a  "guaranty  contract," 
in  which  a  seller  warranted  a  stallion  to  be  serviceably  sound, 
"this  contract  expires,  and  the  seller  is  hereby  released  from 
any  further  obligations  to  the  purchasers  after  April  1,  1915," 
had  the  effect  of  releasing  the  seller  from  any  duties  or  defaults 
occurring  after  April  1,  1915,  but  did  not  prevent  the  purchasers 
from  suing  for  defaults  occurring  prior  to  such  date.  (Page 
287.) 

4.  Limitation  of  Actions— Six- Year  Statute  Applicable  to  Breach 
OF  Warranties  in  Sale.  An  action  held  based  on  an  alleged 
breach  of  contract  of  warranty  and  governed  by  the  six-year 
statute  of  limitations,  and  not  Comp.  Laws  1917,  section  6468, 
prescribing  three  years  as  the  period  for  the  commencement  of 
action  for  relief  on  the  ground  of  fraud;  although  it  was  alleged 
in  the  complaint  that  representations  and  warranties  in  the 
agreement  were  false  and  untrue.     (Page  287.) 

Appeal  from  District  Court  of  Utah  County,  Fourth  Dis- 
trict ;  A.  B.  Morgan,  Judge. 
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Action  by  E.  W.  Clark  and  others  against  L.  W.  Lund. 
Prom  judgment  of  dismissal,  plaintiffs  appeal. 

Reversed. 

Parker  &  Robirison,  of  Provo,  for  appellants. 

Edward  McOurrin  and  W.  E.  Rydalch,  both  of  Salt  Lake 
City,  for  respondent. 

WEBER,  J. 

The  amended  complaint  filed  by  plaintiffs  is,  in  substance, 
that  on  December  17,  1913,  plaintiffs  purchased  a  stallion 
from  defendant  for  the  sum  of  $2,600,  and  that  the  parties 
at  that  time  entered  into  a  contract  denominated  a  **  guaranty 
contract,*'  in  which  the  defendant  represented  and  warranted 
the  stallion  to  be  serviceably  sound.  The  contract,  which  is 
set  out  in  the  complaint,  contains,  among  other?,  this  pro 
vision: 

"This  contract  expires,  and  the  seller  is  hereby  released  from  any 
further  obligations  to  the  purchasers  after  April  1,  1915." 

It  is  further  alleged  that  the  representations  and  warranties 
in  the  agreement  were  false  and  untrue,  and  that  said  stallion, 
at  the  time  of  sale  was  afficted  with  chronic  inflammation  of 
the  liver,  and  that  because  of  such  disease  he  died  on  or  about 
May  13,  1914.  Plaintiffs  further  allege  that  they  duly  per- 
formed all  conditions  precedent  on  their  part  to  be  performed 
under  the  terms  of  the  agreement,  and  that  the  said  stallion, 
if  as  represented  and  warranted  by  the  defendant,  would  be 
of  the  value  of  $2,600,  but,  if  not  as  represented  and  war- 
ranted, would  be  of  no  value  whatever. 

To  the  amended  complaint  defendant  demurred  on  these 
grounds : 

''(1)  That  said  amended  complaint  does  not  state  facts  sufll- 
cient  to  constitute  a  cause  of  action. 

"(2)  That  said  alleged  cause  of  action  set  forth  in  said  amended 
complaint  is  barred  by  the  provisions  of  subdivision  4  of  section 
2877  of  the  Compiled  Laws  of  Utah  of  1907,  and  also  is  barred  by 
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the  provisions  of  subdivision  4  of  section  6468  of  the  Compiled  Laws 
of  the  State  of  Utah  of  1917. 

"(3)  That  on  its  face  said  amended  complaint  shows  that  the 
alleged  cause  of  action  set  forth  therein  is  barred  by  the  provisions 
of  subdivision  4  of  section  2877  of  the  Compiled  Laws  of  the  State 
of  Utah  of  1907,  and  also  is  barred  by  the  provisions  of  subdivision 
4  of  section  6468  of  the  Compiled  Laws  of  the  State  of  Utah  of 
1917. 

"(4)  That  upon  its  f^e  said  amended  complaint  shows  that  the 
alleged  cause  of  action  therein  set  forth  is  null,  void,  expired  and 
fully  released,  and  of  no  further  effect  or  binding  after  the  1st  day  of 
April,  1915,  and  that  it  is  also  barred  by. the  provisions  of  sub- 
division 4  of  section  2877  of  the  Compiled  Laws  of  the  State  of  Utah 
of  1907,  and  is  also  barred  by  the  provisions  of  subdivision  4  of 
section  6468  of  the  Compiled  Laws  of  the  State  of  Utah  of  1917." 

The  demurrer  was  sustained  by  the  court.  Plaintiffs  elect- 
ing to  stand  on  the  complaint,  the  cause  of  action  was  dis- 
missed.   Prom  the  judgment  of  dismissal  plaintiffs  appeal. 

The  respondent  contends  here,  as  he  did  in  the  trial  court, 
that  the  sentence,  **This  contract  expires,  and  the  seller  is 
hereby  released  froAi  further  obligations  to  the  purchasers 
after  April  1,  1915,"  is,  first,  a  covenantj  not  to  s\ie,  and, 
second,  a  complete  release  and  extinguishment  of  the  contract 

In  support  of  the  first  contention,  it  is  argued  that  parties 
to  a  contract  may  stipulate  for  a  period  of  limitations 
shorter  than  that  fixed  by  the  statute  of  limitations,  1, 2 
and  authorities  are  cited  supporting  that  well-estab- 
lished proposition.  It  is  further  said  by  respondent's  counsel 
that  courts  sometimes  construe  a  release  as  a  contract  not  to 
sue.  We  also  agree  with  the  latter  assertion.  Prom  these 
premises  counsel  draw  the  conclusion  that  the  sentence  above 
quoted  from  the  contract  is  a  covenant  not  to  sue — that  plain- 
tiSa  covenanted  and  agreed  not  to  bring  any  suit  on  the  con- 
tract after  April  1,  1915.  Such  a  conclusion  does  not/  and 
cannot,  follow  in  this  case,  unless  the  plain  language  and 
meaning  of  the  contract  be  distorted  out  of  all  semblance  of 
reason.  If  the  seller  is  liable  for  any  breaches  of  the  war- 
ranties contained  in  the  contract  occurring  before  April  1, 
1915,  the  purchasers  may  bring  suit  at  any  time  within  the 
statutes  of  limitations,  but  they  cannot  recover  on  breach  of 
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warranty  occurring  after  April  1,  1915,  is  clearly  the  meaning 
of  the  paragraph  in  question. 

The  other  proposition  advanced  by  defendant  is  also  with- 
out merit.    **This  contract  expires,  and  the  seller  is 
hereby  released  from  any  further  obligations  to  the  3 

purchasers  after  April  1,  1915, *'  means  what  it  says:  ' 
and  that  is,  that  the  defendant  is  released  and  discharged 
from  all  obligations,  duties,  and  defaults  occurring  after 
April  1,  1915,  and  it  is  logically  and  necessarily  implied  that 
he  is  liable  for  breaches  of  contract  before  the  date  named 
and  that  he  is  released  from  none  of  those.  The  words  **  after 
April  1, 1915,'*  limit  the  obligations  to  that  date,  and  nothing 
that  may  happen  after  or  beyond  the  date  specified  shall 
create  any  obligation  or  liability  on  the  part  of  the  seller. 

A  similar  provision  of  a  contract  was  construed  in  Board  of 
Education  v.  Wright-Osborne  Co.  et  al,  49  Utah,  468, 164  Pac. 
1038.  Referring  to  a  provision  in  a  contract  that  a  bond 
should  ** expire  two  years  from  the  date  of  contract,"  it  is 
said  by  Mr.  Justice  PRJCK: 

*The  meaning  as  well  as  the  apparent  intention  of  the  provision 
clearly  is  that  the  obligation  in  the  bond  shall  not  cover  any  de- 
faults of  the  contractor  under  his  contract  which  occur  after  the 
expiration  of  two  years." 

In  that  case,  as  in  this,  suit  was  brought  on  the  bond  after 
its  termination  and  based  on  defaults  occurring  before  its  ex- 
piration. If  we  entertained  any  doubt  as  to  the  meaning  and 
effect  of  the  contract  set  out  in  plaintiffs'  complaint,  we  would 
still  be  inclined  to  hold  the  case  above  referred  to  as  applicable 
to  and  decisive  of  the  propositions  presented  in  respondent's 
brief. 

This  suit  being  based  on  an  alleged  breach  of  contract  oc- 
curring in  1914,  and  having  been  commenced  within 
six  years  after  the  alleged  cause  of  action  accrued,  the  4 

statute  of  limitations   (Comp.  Laws  Utah  1917,  sec- 
tion 6468)  prescribing  three  years  as  the  period  for  the  com- 
mencement of  action  for  relief  on  the  ground  of  fraud  cannot 
be  successfully  invoked  by  defendant. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining  the 
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demurrer  interposed  by  defendant  to  the  amended  complaint. 
The  judgment  dismissing  the  action  is  therefore  reversed, 
with  costs  to  appellant. 

^  CORPMAN,  C.  J.,  and  PRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


POOL  V.  MOTTER  et  al. 
No.  3393.    Decided  November  25,  1919.     (185  Pac.  714.) 

1.  Vbiydob  and  Pubchaseb — Rescission  for  Default  of  Vendobs 
Relieves  Pubchaseb  fbom  Futube  Payments.  Where  defend- 
ants, vendors,  agreed  to  make,  when  due,  a  payment  to  become 
due  th^  United  States  on  the  land  sold,  and  defaulted  therein, 
and  secured  an  extension  of  time  for  such  payment,  and  de- 
manded that  plaintiif  purchaser  pay  the  same,  plaintiflt  could 
then  rescind  and  demand  return  of  his  money  paid,  and  he  was 
not  required  to  pay  vendors  a  sum  subsequently  becoming  due 
under  the  purchase  contract^    (Page  291.) 

2.  Contracts — ^Rescission  fob  Bbeach  Relieving  Injubed  Pabtt 
FROM  FuBTHEB  Pebfobmance.  Where  a  contract  is  entire,  and 
remains  executory  in  whole  or  in  part,  and  one  party  commits 
a  breach  of  his  duty,  and  the  other  is  not  in  default,  the  latter 
may  rescind  and  be  relieved  from  further  performance.  (Page 
291.) 

Appeal  from  District  Court,  Fourth  District,  Duchesne 
County;  A,  B,  Morgan,  Judge. 

Suit  by  Hyrum  H.  Pool  against  Fred  Motter  and  another. 

From  a  judgment  for  plaintiff,  awarding  hira  costs  only, 
and  dismissing  the  complaint  and  cross-complaint,  the  plain- 
tiff appeals. 

Judgment  modified  and  affirmed. 


1  Ohrecht  v.  tfeiUon  Land  rf  Water  Co,,  44  Utah,  270,  140  Pac 
117. 
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C.  J.  Wahlquist,  of  Myton,  for  appellant. 

Thomas  W.  O'Donnell,  of  Vernal,  for  respondents. 

WEBEE,  J. 

Plaintiff  appeals  from  a  judgment  in  his  favor,  awarding 
him  costs  only,  and  claims  he  should  recover  $500  and  interest. 
The  facts  found  by  the  court  are  as  follows : 

"(1)  That  at  the  time  alleged  in  the  complaint  the  defendants, 
Fred  Motter  and  B.  L*.  Dart,  were  associated  together  in  the  busi- 
ness of  real  estate  brokers  under  the  firm  name  of  the  Pioneer 
Realty  Company,  with  an  office  at  Myton,  Utah. 

''(2)  That  on  or  ai>out  the  13th  day  of  May,  1918,  at  Myton, 
Utah,  the  defendants  agreed  with  plaintiff  that  in  consideration  of 
the  sum  of  $1,200  they  would  sell  to  plaintiff,  free  from  any  incum- 
brance and  with  a  clear,  marketable  title  thereto,  ascertain  tract 
of  land  situated  in  Duchesne  county,  state  of  Utah,  and  described 
as  the  southwest  quarter  of  the  northwest  quarter  of  section  34, 
township  3  south,  range  2  west,  Uintah  special  meridian. 

"(3)  That  a  contract  was  prepared  by  defendants,  consisting  of 
a  printed  form,  with  blanks  filled  in  with  pen  and  ink,  purporting 
to  set  out  the  terms  of  the  sale,  and  signed  by  the  plaintiff  and  by 
Fred  Motter  for  the  Pioneer  Realty  Company.  That  said  contract 
provided  that  plaintiff  should  pay  defendants  the  sum  of  $500  cash 
down,  and  the  remainder  in, partial  payments — ^the  sum  of  ninety 
dollars  every  ninety  days  thereafter  until  the  purchase  price  was 
paid  in  full — ^without  any  interest  on  said  deferred  payments,  and 
that  defendants  were  to  deliver  to  plaintiff  an  abstract  of  title 
showing'  a  clear,  marketable  title  'within  thirty  days  after  the  con- 
summation of  the  sale.' 

"(4)  That  pursuant  to  said  agreement  the  plaintiff  paid  to  de- 
fendants the  sum  of  $500  in  money  on  May  13,  1918,  taking  a  re- 
ceipt therefor. 

"(5)  That  it  was  explained  to  plaintiff  that  the  land  was  so- 
called  Indian  land,  purchased  from  the  United  States  on  the  de- 
ferred payment  plan,  and  that  it  had  not  at  the  time  of  the  deal 
been  wholly  paid  for.  That  there  were  certain  amounts  to  be  paid 
annually,  bearing  interest  at  the  rate  of  six  per  cent  per  annum, 
and  that  United  States  patent  would  not  issue  until  all  such  deferred 
pa3rments  had  been  made. 

"(6)     That  the  defendants  assumed  and  guaranteed  the  making 
of  all  such  payments,  or  any  other  payments  due  to  the  prior  holder, 
fts  such  payments  were  to  become  due. 
y^l.  66—19 
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"(7)  That  defendants  failed  and  neglected  to  make  a  payment 
on  said  land  that  became  due  to  the  United  States  about  June  22, 
,  1918,  In  the  sum  of  $200. 

"(8)  That  about  July  29,  1918,  the  defendant  B.  L*.  Dart  made 
a  demand  on  plaintiff  that  he  (plaintiff)  pay  the  $200,  with  inter- 
est, then  due  the  United  States  on  said  tract  of  land,  and  that  said 
demand  was  thereafter  repeated  at  least  on  two  different  occasions. 

"(9)  That  the  plaintiff  treated  the  failure  of  defendants  to  make 
the  payment  of  $200  at  the  time  it  was  due  to  the  United  States, 
and  the  subsequent  demand  on  him  tb  pay  it,  as  a  breach  of  the 
corenant  of  title  in  the  contract  on  the  part  of  defendants,  and 
refused  to  make  the  payment  of  $90  due  August  10,  1918,  under  the 
coi^tract  of  sale,  and  refused  to  make  any  further  payments,  sought 
to  rescind  the  contract,  and  demanded  the  return  of  the  $600  paid 
on  May  ISth. 

"(10)  That  the  defendants  treated  the  failure  and  refusal  of 
plaintiff  to  pay  the  ninety  dollars  due  under  the  contract  on  August 
10,  19;L8,  and  his  refusal  to  pay  the  $200  (with  interest)  due  the 
United  States  as  a  breach  of  the  contract  on  the  part  of  plaintiff, 
and  seek  to  have  the  contract  canceled,  and  the  $600  paid  on  said 
land  declared  forfeited  as  liquidated  damages. 

"(11)  That  the  $200  due  the  United  States  on  said  land  in  June, 
1918,  was  not  paid  at  the  time  the  cause  was  heard,  but  that  without 
consulting  plaintiff  the  defendants  made  arrangements  with  the 
United  States  officials  for  an  extension  of  time  for  making  such 
payment" 

From  the  foregoing  findings  of  fact  the  court  found  as  one 
of  its^  conclusions  of  law  that,  as  plaintiff  had  not  made  a 
tender  of  money  due  under  his  contract,  he  could  not  rescind 
the  contract,  and  was  not  entitled  to  the  return  of  the  money 
paid  by  him  under  it. 

Upon  these  findings  and  conclusions  judgment  was  ren- 
dered, dismissing  plaintiff's  complaint  and  the  cross-com- 
plaint of  defendants,  and  awarding  plaintiff  his  costs  against 
defendants. 

The  only  questi6n  here  involved  is  whether,  after  breach  of 
contract  by  defendants,  it  was  necessary  for  plaintiff  to  make 
a  tender  of  performance  before  he  was  entitled  to  rescind  the 
contract  and  demand  a  return  of  the  money  paid  by  him  on 
the  contract.  A  payment  of  $200  was  due  the  government  on 
June  22,  1918,  and  this  payment  defendants  had  assumed  and 
guaranteed  to  make  when  due.    On  July  29,  1918,  defendants 
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demanded  that  plaintiff  pay  this  $200,  which  defendants,  in 
violation  of  their  contract,  had  neglected  to  pay.  Plaintiff 
thereupon  treated  the  failure  of  defendants  to  make  the  pay- 
ment to  the  government  when  due  as  a  breach  of  the  contract, 
demanded  a  return  of  the  $500  paid  defendants,  and  there- 
after refused  to  make  the  payment  of  ninety  dollars  due  Au- 
gust 10,  1918.  The  payment  of  the  $200  by  the  defendants 
when  due  was  a  material,  important,  and  essential  element 
of  the  contract. 

The  fact  that  some  sort  of  an  arrangement  was  made  by 
defendants  with  some  United  States  officials  for  an  ex- 
tension of  time  for  making  such  pa}'ment  is  no  justi-  1 
fication  for  the  course  pursued  by  defendants,  who  not 
only  committed  a  breach  of  an  essential  and  vital  portion  of 
their  contract — a  breach  destructive  of  the  very  purpose  of 
the  contract — ^but  with  amazing  assurance  repeatedly  de- 
manded that  plaintiff  pay  the  $200  which  they  should  have 
paid.  In  addition  to  a  breach  of  the  contract,  the  course  of 
action  by  defendants  amounted  to  a  renunciation  by  them. 
Plaintiff  certainly  had  a  right  to  rescind  the  contract  and 
demand  the  repayment  of  the  $500.  But  it  is  contended  that 
plaintiff  should  in  any  event  have  made  the  ninety  dollar  pay- 
ment on  August  10, 1918.  To  have  made  such  payment  would 
have  been  to  "pay  today  so  that  he  may  sue  to-morrow  to 
recover  it  back."  It  would  have  been  an  idle  formality. 
Plaintiff  had  a  right  to  rescind  the  contract  upon  its  breach 
by  defendants,  and  no  further  tender  was  required  of  him.  ^ 
Obrechi  v.  NeiUon  Land  <&  Water  Co,  et  al,,  44  Utah,  270,  140 
Pac.  117. 

The  facts  found  by  the  court  bring  this  case  squarely  within 
the  general  rule  that — 

"If  a  contract  is  entire,  and  remains  executory  in  whole  or  in 
part,  and  one  party  fails  to  perform  what  it  Is  his  duty  to  do  under 
the  contract,  and  the  other  party  is  not  in  default,  the  latter  may 
rescind  the  contract."  Black  on  Rescission  and  Cancellation,  section 
196. 

After  defendants  had  violated  a  material  and  essential  ob- 
ligation by  them  to  be  performed  unde^  the  contract, 
which  was  not  severable,  the  plaintiff  was  not  required  2 
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to  tender  any  money  that  became   due   after  such 
breach,  and  he  was  at  liberty  to  treat  the  contract  as  re- 
scinded, and  was  entitled  to  a  return  of  the  money  paid  by 
him  on  the  contract. 

The  district  court  is  therefore  directed  to  modify  the  con- 
clusions of  law  and  the  judgment  in  conformity  with  the 
views  herein  expressed,  and  to  render  judgment  in  favor  of 
plaintiff  and  against  defendants  in  the  sum  of  $500,  with  legal 
interest  thereon  from  May  13,  1918.  Save  as  herein  modified, 
the  judgment  is  affirmed,  with  costs  to  plaintiff. 

CORFMAN,  C.  J.,  and  PRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


NEW  YORK  PLATE  GLASS  INS.  CO.  v.  MARTINES. 
No.  3359.    Decided  November  26,  1919.     (184  Pac.  819.) 

1.  MASTia     AND     SeBVANT— EVTOBNCDB     SHOWING     InJUBY     TO     THIBD 

Pebson  bt  Sbbvant's  Neougencb  in  His  Employment.  In  an 
action  by  a  plate  glass  insurer  to  recover  from  a  garage  keeper 
damages  to  the  front  of  a  hotel  caused  by  backing  an  auto  bus 
from  the  garage  into  it,  evidence  held  to  sustain  finding  that 
defendant,  "by  his  servants  and  employes  acting  within  the 
scope  of  employment,  committed  the  injuries  complained  of. 
(Page  296.) 

2.  BfASTEB     AND     SSBVANT — OWNEBSHIP    OF    AlTTOMOBIUB     DOBS     NOT 

Establish  Liability.  The  mere  fact  of  ownership  of  an  auto- 
mobile will  not  establish  liability  df  the  owner  for  injuries 
resulting  from  negligent  operation  by  one  to  whom  the^owner 
has  lent  the  car,  something  more  than  ownership  being  required 
to  establish  agency  or  the  relation  of  master  and  servant  be- 
tween the  owner  and  a  borrower  or  negligent  operator. i  (Page 
297.) 

3.  Appeal  and  Bbbob — Habmless  Ebbob  in  Exclusion  of  Docu- 
mentaby  Evidbncs  Othebwisb  Developed.  In  a  plate  glass  in- 
surer's BiCiiQfi  against  a  garage  keeper  for  damages  through  the 
negligence  of  the  keeper's  employ^  in  backing  an  auto  bus  into 
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a  hotel  front,  exclusion  from  evidence  of  a  book  of  accounts 
'  between  defendant  garage  keeper  and  a  third  person,  who  drove 
the  bus  on  a  percentage  basis,  held  harmless  to  defendant,  who 
testified  at  great  length  and  without  contradiction  as  to  his 
business  and  settlements  with  the  bus  operator.    (Page  297.) 

Appeal  from  District  Court  of  Sevier  County,  Sixth  Dis- 
trict ;  H.  N.  Hayes,  Judge. 

Action  by  the  New  York  Plate  Glass  Insurance  Company,  a 
corporation,  against  P.  G.  Martines. 

Judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Bean  &  Hunt,  of  Richfield,  for  appellant. 

E.  E.  Hoffman  and  J.  H.  Erickson,  both  of  Richfield,  for 
respondent. 

CORFMAN,  C.  J. 

This  was  an  action  brought  by  plaintiff  to  recover  damages 
by  reason  of  the  negligent  operation  of  an  automobile. 

It  is  in  substance  alleged  in  the  complaint  that,  at  the  time 
of  the  negligence  complained  of,  defendant  was  engaged  in 
the  business  of  buying  and  selling,  repairing  and  storing, 
operating  and  hiring  out,  automobiles,  and  running  a  garage 
and  automobile  livery  at  Richfield,  Utah ;  that  while  engaged 
in  the  business  aforesaid  defendant's  agents  and  employes 
negligently  and  carelessly  backed  an  auto  bus  from  defend- 
ant's garage,  across  a  street,  and  against  a  hotel  building 
owned  by  one  Mrs.  Diana  C.  Johnston  and  insured-  by  the 
plaintiff,  thereby  breaking  the  plate  glass  front  and  damaging 
the  said  building  to  the  amount  sued  for  in  the  action.  It  is 
further  alleged  that  the  plaintiff's  claim  for  damages  against 
the  defendant  was  paid  by  it,  as  insurer,  to  the  said  Diana  C. 


Digitized  by 


Google 


294  SUPREME  COURT  OF* UTAH  [Nov.^ 

N.  T.  Plate  Glass  Ins.  Ck>.  v.  Martlnes*  55  Utah  292. 

JohDston,  and  her  right  of  action  against  the  defendant  is 
duly  assigned  to  the  plaintiff. 

The  answer  admits  that  during  the  times  stated  in  the  com- 
plaint defendant  was  engaged  in  maintaining  a  garage  at 
RichjSeldy  Utah,  and  engaged  in  buying,  selling,  storing,  and 
repairing  automobiles,  and  denies  generally  the  other  allega- 
tions of  the  complaint. 

The  trial  was  to  the  court  without  a  jury.  Judgment  was 
rendered  in  plaintiff's  favor  as  prayed  for  in  its  complaint. 
Motion  for  a  new  trial  was  made  and  denied.  Defendant  ap- 
peals. 

The  errors  complained  of  on  appeal  go  to  the  admission  of 
certain  testimony  over  defendant's  objection,  denial  of  motion 
for  a  nonsuit,  the  insufficiency  of  the  testimony  to  support  the 
trial  court's  findings,  and  the  denial  of  defendant's  motion  for 
a  new  trial. 

The  facts  disclosed  by  the  testimony  show  that  the  de- 
fendant was,  on  the  date  of  the  accident.  May  3,  1917,  the 
owner  of  an  auto  bus  and  hack.  There  is  testimony  tending 
to  show  that  the  bus  was  being  operated  under  a  verbal  lease 
from  the  defendant  by  one  Joseph  Ireland,  who  collected  the 
fares  from  the  traveling  public  and  paid  to  the  defendant 
fifteen  per  centum  of  the  net  proceeds  thus  realized  in  the 
operation  of  th€  bus,  under  the  name  of  Richfield  Auto  Ser- 
vice. When  not  in  use  upon  the  roads,  the  bus  was  kept 
without  charge  at  the  garage  of  the  defendant.  On  the  eve- 
ning of  the  day  in  question,  the  garage  was  left  in  the  sole 
charge  of  one  Kenneth  Hood,  an  employ^  of  the  defendant. 
Ireland  had  been  engaged  to  take  a  party  from  the  Johnston 
Hotel,  just  across  the  street  from  the  garage,  to  Monroe  Hot 
Springs,  and  had  arranged  with  Hood  to  drive  the  bus  over 
to  the  hotel  while  he  (Ireland)  was  preparing  for  the  in- 
tended trip.  Hood  negligently  backed  the  bus  from  the  de- 
fendant's garage  across  the  street,  over  the  curbing  and  into 
the  hotel,  thereby  causing  the  damages  complained  of  to  the 
hotel  building.  The  hotel  building  was  at  the  time  insured 
against  accident  by  the  plaintiff,  and,  under  the  terms  of  the 
policy  and  an  assignment  made,  the  plaintiff  was  subrogated 
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to  the  rights  of  the  owner  of  the  hotel  in  the  action  brought 
for  damages  against  the  defendant. 

The  defendant  testified  *  that  the  duties  of  his  employ^, 
Hood,  were  those  of  a  night  watchman,  to  let  cars  in  the 
garage  for  storage,  direct  their  storage,  move  cars  when  neces- 
sary to  do  so,  collect  storage  fees,  and  that  he  had  the  general 
care  and  management  of  the  garage  business  from  7  o'clock 
in  the  evening  until  8  o  'clock  in  the  morning.  The  testimony 
of  the  defendant  further  tends  to  show  that  Hood  was  inex- 
perienced in  the  operation  of  motor  cars  on  their  own  power, 
and  that  the  defendant  had  instructed  Hood  that  his  duties 
were  to  be  confined  to  doing  the  work  within  the  garage  and 
that  he  should  not  attempt  to  move  the  cars  left  there  or  about 
the  building  except  by  hand. 

William  Johnston,  a  witness  for  the  plaintiflf,  testified  that 
he  was  at  the  time  of  the  accident  the  proprietor  of  the  hotel, 
and  that  he  and  his  wife,  the  owner,  were  at  the  time  engaged 
in  running  it;  that  both  before  and  after  the  accident  the 
defendant  had,  in  conversations  with  him,  admitted  that  Hood 
and  Ireland  were  in  his  employ,  and  that  he  had  seen  them 
both  working  in  and  about  the  defendant's  garage;  that  after 
the  accident  the  defendant  had  acknowledged  to  the  witness 
that  they  were  working  for  him  and  that  he  would  hold  out 
their  wages  to  pay  to  the  hotel  the  damages  occasioned  by  the 
accident;  that  subsequently  the  defendant  advised  him  that 
Hood  and  Ireland  had  quit  working  for  him  and  that  he  was 
in  nowise  responsible  for  the  damages.  The  defendant  denied 
that  Ireland  was  in  his  employ  at  the  time  of  the  accident,  or 
that  he  had  admitted  to  the  witness  Johnston  that  Ireland  was 
working  for  him  at  the  time.  He  further  testified  that  Ireland 
was  operating  the  bus  under  lease  as  before  stated. 

The  trial  court  found : 

"That  on  or  about  May  3»  1917,  defendant,  while  engaged  in  the 
business  of  running  the  said  garage,  *  *  *  and  by  his  agents, 
employ^,  and  servants,  to  wit,  one  Kenneth  Hood,  did  carelessly, 
negligently,  and  wrongfully  back  the  said  auto  bus  into  and  upon 
the  front  of  the  said  building,"  etc. 

The  defendant  contends  that  under  the  testimony  Hood  was 
not  acting  within  the  scope  of  his  employment  with  the  de- 
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fendant,  but  solely  as  the  agent  and  servant  of  Ireland,  and 
that  as  a  matter  of  law  he  should  not  be  held  to  answer  for 
the  damages  sued  for  by  plaintiff.  In  support  of  this  con- 
tention, counsel  have  cited  us  to  Sherwood  v.  Warner,  27  App. 
D.  C.  64,  4  L.  R.  A.  (N.  S.)  651,  7  Ann.  Gas.  98.  In  that 
case  the  plaintiff  was  a  mechanic  in  the  employ  of  an  elevator 
and  machine  company  that  had  sent  plaintiff  \^dth  certain 
helpers  to  repair  a  damaged  elevator  (not  in  use)  for  the  de- 
fendant. While  working  upon  the  elevator,  the  plaintiff's 
arm  became  caught  between  a  wheel  and  the  elevator  ropes. 
The  plaintiff,  through  his  helpers,  called  the  defendant's 
house  janitor — ^who  was  not  employed  to  repair,  nor  assisting 
in  the  repairing,  nor  engaged  in  operating,  the  elevator-^-to 
aid  in  extracting  the  plaintiff.  The  janitor  responded  to  the 
request  made  by  the  plaintiff  and  lowered  the  elevator  in>stead 
of  raising  it,  thereby  severely  injuring  the  plaintiff,  by  reason 
of  which  he  sought  to  recover  damages  against  the  defendant. 
It  was  held  as  matter  of  law  that  under  the  circumstances  the 
janitor  acted  as  the  agent  of  the  plaintiff,  and  not  in  the 
general  course  of  his  employment  as  the  defendant's  servant. 
The  court,  in  passing  upon  the  question  there  involved,  enun- 
ciated the  well-recognized  doctrine  that — 

"To  make  a  master  liable  for  an  injury  caused  by  his  servant's 
negligence,  the  servant  must  have  done  the  act  causing  the  injury  in 
the  service  of  the  master,  and  in  doing  an  act  which  the  master 
is  bound  to  perform  or  which  is  done  by  his  direction." 

While  the  doctrine  as  applied  to  the  facts  in  that  case  is 
based,  as  we  believe,  on  sound  legal  principles,  and  sup- 
ports the  contention  and  theory  of  the  defendant  here,  1 
it  must  be  kept  in  mind  that  there  is  testimony  in  the 
record  before  us  tending  to  show  that  the  defendant  admitted 
after  the  accident,  as  well  as  before,  that  both  Hood  and  Ire- 
land were  working  for  him  at  the  time  of  the  accident.  These 
admissions  on  the  part  of  the  defendant,  as  testified  to  by  the 
witness  Johnston,  when  taken  in  connection  with  the  further 
facts,  admittedly  true,  that  when  the  accident  occurred  Hood 
was  in  the  general  employ  of  the  defendant,  having  ^ole 
charge  of  defendant's  garage  where  auto  cars  were  being  con- 
stantly stored  and  handled,  that  Ireland  who  was  driving  the 
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auto  bus  in  question  kept  and  cared  for  it,  when  not  running, 
at  defendant's  garage  and  made  his  headquarters  there,  af- 
fords some  substantial  testimony,  at  least,  on  which  to  base 
the  finding  of  the  trial  court  that  **the  defendant  by  his  ser- 
vants and  employes"  committed  the  injuries  to  property,  as 
complained  of  by  plaintiflf. 

"While  it  is  true,  as  was  held  by  this  court  in  McFarlane  v. 
Winters,  47  Utah,  598,  155  Pac.  437,  L.  R.  A.  1916D,  618,  the 
mere  fact  of  ownership  of  an  automobile  will  not  es- 
tablish a  liability  of  the  owner  for  injuries  resultant  2 
from  the  misuse  or  negligent  operation  by  one  to  whom 
the  owner  has  loaned  it,  and  something  more  than  ownership 
is  required  to  establish  agency  or  the  relation  of  master  and 
servant  between  the  owner  and  the  borrower,  or  the  negligent 
operator,  yet,  in  view  of  the  testimony  here  as  to  the  admis- 
sions of  the  defendant,  and  the  facts  and  circumstances  dis- 
closed by  the  record,  we  are  not  prepared  to  say  that  the  trial 
court's  finding  as  to  defendant's  liability  was,  not  a  proper 
one. 

In  support  of  defendant's  theorj'  that  the  auto  bus  in  ques- 
tion, while  owned  by  the  defendant,  was  being  operated  under 
a  lease  from  the  defendant  to  Ireland  at  the  time  of  the  acci- 
dent and  that  the  defendant  had  no  control  over  it,  defendant 
oflPered  to  introduce  in  evidence,  over  the  objection  of  the 
plaintiff,  a  book  purporting  to  be  the  accounts  kept  by  Ireland 
while  he  was  driving  the  auto  bus,  and  to  further  show  that 
settlements  were  made  between  Ireland  and  the  defendant  for 
the  use  of  the  bus  upon  a  percentage  basis,  and  also  to  show 
that  Ireland  was  not  in  defendant's  employ  at  the  time  of 
the  accident.  The  trial  court's  refusal  to  admit  the  book  is 
assigned  as  error. 

The  authenticity  of  the  book  was  not  attempted  to  be  shown, 
except  the  defendant  testified  that  he  was  acquainted 
with,  and  that  the  entries  were  in,  the  handwriting  of  3 

the  garage  bookkeeper.    Moreover,  the  defendant  was 
permitted  to  testify  at  great  length,  and  without  contradic- 
tion, as  to  how  he  had  transacted  business  and  made  his  set- 
tlements with  Ireland.     The   record  stands  uncontradicted 
that  Ireland  was  operating  the  bus  on  a  percentage  basis  and 
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that  settlements  were  made  in  accordance  with  the  book  kept 
by  the  garage  bookkeeper.  From  any  viewpoint  we  cannot 
perceive  how  the  exclusion  of  the  exhibit  offered  was  preju- 
dicial to  the  defendant. 

As  we  view  the  record,  the  findings  of  the  trial  court,  as 
pointed  out,  are  sustained  by  the  evidence,  and  we  find  no 
prejudicial  error  assigned  that  would  warrant  us  in  reversing 
the  judgment.  It  is  therefore  ordered  that  the  judgment  of 
the  district  court  be  aflBrmed.    Costs  to  the  respondent. 

FRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 


FOXLEY  V.  GALLAGHER  et  al. 
No.  3396.     Decided  December  1.  1919.     (185  Pac.  775.) 

1.  Appeal  and  Ebbob — Exclusion  of  Evidence  Habmless  Ebrob. 
Where  every  legitimate  purpose  for  which  a  former  question 
to  which  objection  was  Sustained  could  have  been  asked  was 
fully  covered  by  the  answer  of  the  same  witness  to  a  subse- 
quent question,  any  error  in  sustaining  objection  to'  the  first 
question  was  harmless.     (Page  301.) 

2.  Highways — Passenqebs  in  Automobile  not  Liable  fob  Col- 
lision. Passengers  in  an  automobile  with  the  owner  thereof 
are  not  liable  for  injuries  to  a  motorcycle  rider  collided  with, 
unless  they  were  engaged  In  a  Joint  enterprise  with  the  owner 
of  the  car,  or  on  their  own  part  were  negligent.    (Page  301.) 

3.  New  Tbial — ^Vebdict  May  Be  Set  Aside  by  0}ubt  on  Own 
Motion.  Under  Comp.  Laws  Utah  1917,  section  6983.  in  an 
action  against  several  defendants,  where  the  court  considered 
the  evidence  against  some  of  the  defendants  insufficient  to  sus- 
tain verdict  against  them,  it  should  have  set  the  verdict  aside 
of  its  own  motion.     (Page  302.) 

4.  Appeal  and  Ebbob — Coubt  Does  Not  Ebb  in  Failing  to  Set 
Aside  Vebdict  On  Own  Motion.  Where  certain  defendants, 
neither  of  themselves  nor  by  their  counsel,  requested  or  moved 
the  trial  court  to  set  aside  the  verdict  as  against  them  as  un- 
supported by  evidence,  the  assignment  that  the  court  erred  in 
failing  to  act  on  its  own  motion  cannot  be  sustained  except  per- 
haps in  a  very  extreme  case.     (Page  303.). 

6.     Appeal   and   Ebbob — Motion    fob   New    Tbial   Equivalent   on 
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Appeal  to  Request  fob  DiBBcna)  Verdict.  Motion  of  several  de- 
fendants for  new  trial  on .  account  of  insuificiency  of  the  evi- 
dence to  Justify  verdict  against  them  was  equivalent  to  request 
for  a  directed  verdict,  and  should  have  the  same  effect  on  ap- 
peal, though  the  motion  was  submitted  without  argument,  and 
dfsposed  of  without  specification  of  the  particulars  in  which 
the  evidence  was  claimed  to  be  sufficient.  (Pa^e  303.) 
6.  Appeal  and  Ebbob — Insufficiency  op  Evidence  Waived  by  PaHt- 
UBB  to  Move  fob  Vebdict  and  New  Tbial.  If  after  failing  to 
move  for  directed  verdict  defendants  had  also  failed  to  move  for 
a  new  trial  for  Insufllciency  of  evidence  to  sustain  verdict  against 
them,  the  question  of  the  insufllciency  of  the  evidence  would 
not  have  been  waived  on  appeaL^     (Page  304.) 

Appeal  from  District  Court,  First  District,  Box  Elder 
County;  J.  D.  Call,  Judge. 

Action  by  James  H.  Foxley,  by  his  guardian  ad  litem, 
against  F.  H.  Gallagher  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal 

Reversed  and  cause  remanded  for  new  trial. 

Joe  W.  Bozzelle,  of  Salt  Lake  City,  for  appellants. 

W.  J.  Lowe  and  Charles  E.  Foxley,  both  of  Brigham,  for 
respondent. 

THURMAN,  J. 

The  plaintiff,  James 'H.  Foxley,  a  minor,  while  traveling  on 
a  motorcycle  in  a  northerly  direction,  October  27,  1918,  on  a 
public  highway  in  Box  Elder  county,  Utah,  came  in  collision 
with  an  automobile  driven  in  the  opposite  direction  by  F.  H. 
Gallagher,  one  of  the  defendants.  The  plaintiff  received 
serious  personal  injuries  in  the  collision,  and  his  motorcycle 
was  likewise  considerably  damaged. 

Plaintiff,  by  his  guardian  ad  litem,  James  G.  Foxley, 
brought  this  action  to  recover  damages  for  the  injury  so  sus- 


1  Law  V.  Smith,  34  Utah,  395,  98  Pac.  300. 
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tained.  A  jury  found  the  issues  in  favor  of  plaintiff,  and 
judgment  was  entered  thereon.  All  of  the  defendants  ap- 
pealed from  the  judgment,  but  the  appeal  of  the  defendant 
P.  H.  Gallagher  was  abandoned.  Two  errors  are  relied  on 
for  a  reversal  of  the  judgment:  (1)  The  exclusion  of  certain 
evidence  offered  by  defendants;  and  (2)  the  insufficiency  of 
the  evidence  to  justify  the  verdict. 

The  automobile  was  owned  and  driven  by  the  defendant 
P.  H.  Gallagher;  the  other  defendants  were  his  wife  and 
friends.  The  business  upon  which  they  were  traveling  ap- 
pears to  have  been  a  Sunday  excursion  for  pleasure,  from 
Salt  Lake  City  to  Logan  and  return.  It  is  claimed  by  re- 
spondent that  appellants  were  engaged  in  a  joint  enterprise 
with  the  driver,  P.  H.  Gallagher,  whose  negligence  caused  the 
collision,  and  that  appellants  are  therefore  jointly  liable  for 
the  injury.  On  the  other  hand,  appellants  contend  they  were 
merely  invitees  of  Gallagher,  had  no  control  whatever  over 
his  conduct  and  management  of  the  machine,  and  were  in  no 
manner  responsible  for  the  injury.  The  only  evidence  relied 
on  by  respondent  in  support  of  his  contention  as  to  a  joint 
enterprise  is  the  testimony  of  one  of  the  appellants,  Jerry 
Toomey,  who  testified  in  substance  that  he  had  been  invited 
by  the  Gallaghers  to  take  this  trip.  He  said  he  thought  he 
would  be  permitted  to  pay  his  share  of  the  expenses.  He  had 
no  understanding  with  Gallagher  to  that  effect,  but  was  told 
by  defendant  Schaaf  "it  was  to  be  fifty-fifty.*'  He  paid  his 
portion  of  the  gasoline  expense  to  defendant  Schaaf,  who 
settled  with  Gallagher.  This  phase  of  the  case  will  be  re- 
ferred to  later. 

During  the  trial  of  the  case  one  Charles  Whitworth  was 
sworn  as  a  witness  for  defendants.  He  was  conducting  a 
garage  business  at  Brigham  City,  was  called  by  defendant  P. 
H.  Gallagher  to  visit  the  place  where  the  collision  occurred 
on  the  evening  of  the  accident.  It  was  dark  when  he  arrived 
there  and  was  raining  very  hard.  After  describing  his  efforts 
to  remove  the  automobile  from  the  road  and  his  experience  as 
a  garage  man,  he  was  asked  in  substance  to  state,  in  view  of 
all  he  saw  and  did  concerning  the  automobile,  and  in 
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view  of  his  experience  as  a  garage  man,  whether,  the  1 

automobile  was  on  the  east  or  west  side  of  the  road  at 
the  time  of  the  collision.  The  question  was  objected  to  by 
respondent  and  objection  sustained.  The  question  appears  to 
be  somewhat  involved.  It  asks  not  only  as  to  what  the  witness 
saw  and  did  respecting  the  automobile  in  order  to  reach  a  con- 
clusion as  to  its  position  at  the  time  of  the  collision,  but  also 
includes  as  a  factor  his  experience  as  a  garage  man.  How- 
ever, this  assignment  of  error  is  without  merit  for  the  reason 
that  the  witness  was  asked  on  redirect  if  he  had  made  any 
examination  for  the^  purpose  of  determining  the  position  of 
the  automobile,  as  to  whether  it  was  on  the  east  or  west  side 
of  the  road  when  the  collision  occurred,  and  he  answered  he 
did  not.  Every  legitimate  purpose  for  which  the  former  ques- 
tion could  have  been  asked  was  fully  covered  by  the  answer 
of  the  witness. 

On  the  question  of  the  insufiBciency  of  the  evidence  to  sus- 
tain the  verdict  appellants  contend  that  as  against 
them  there  was  no  evidence  whatever  as  to  their  negli-  2 

gence  or  responsibility  for  the  accident ;  that  they  were 
merely  invitees  of  defendant  P.  H.  Qallagher,  who  owned  and 
drove  the  automobile,  and,  as  before  stated,  had  nothing  what- 
ever to  do  with  his  control  and  management  of  the  machine. 
Under  these  circumstances  they  insist  that  the  evidence 
against  them  is  wholly  insujfficient  to  support  the  judgment. 
In  our  opinion  this  contention  of  appellants  is  unassailable. 
There  is  no  evidence  whatever  of  their  participation  in  a 
joint  enterprise  in  a  legal  sense  so  as  to  render  them  liable, 
nor  is  there  evidence  of  any  act  or  omission  on  their  part 
constituting  negligence.  33  Cyc.  1015  to  1017,  inclusive. 
Even  the  trial  court  seemed  to  appreciate  the  fact  that  the 
verdict  was  wrong  as  to  some,  if  not  all,  of  the  appellants. 
Respondents,  however,  attempt  to  meet  this  situation  by  the 
undisputed  fact  that  appellants  made  no  motion  for  a  nonsuit 
at  the  close  of  plaintiff's  evidence,  nor  any  request  for  a  di- 
rected verdict  when  the  case  was  submitted  to  the  jury.  It  is 
apparently  assumed  by  respondent's  counsel  that,  no  matter 
how  insuflScient  the  evidence  may  be,  or  whether  or  not  there 
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is  any  evidence  at  all  to  support  a  particular  hypothesis,  if  a 
party  omits  to  move  for  a  nonsuit,  or  to  request  a  peremptory 
instruction,  the  court  can  give  him  no  relief  unless  the  court 
of  its  own  motion  sees  fit  to  set  the  verdict  aside.  The  trial 
court  seemed  to  be  imbued  with  the  same  idea.  The  record 
discloses  that  at  the  time  the  attempted  appeal  of  defendant 
F.  H.  Gallagher  was  disposed  of  the  court  said : 

"The  record  may  show  in  this  case  that  at  the  time  the  case  was 
tried  there  was  no  motion  for  a  nonsuit.  The  fact  is  the  court  ex- 
pected the  defendant's  counsel  to  make  a  motion  for  nonsuit  as  to 
some  of  these  defendants.  The  court  also  expected  and  looked  for 
a  motion  for  a  directed  verdict  as  to  some  of  the  defendants.  That 
was  not  made,  and  it  appears  to  the  court  that  the  defendant  Gal- 
lagher desired  to  have  all  these  parties  retained  for  some  purpose, 
thinking  he  would  he  benefited  thereby.  I  also  expected  there  would 
be  a  motion  for  a  new  trial  on  this  ground.  And  at  the  time  the 
motion  for  a  new  trial  was  made  I  asked  the  parties  to  proceed  to 
argue.  It  was  submitted  without  argument.  There  was  no  one  here 
to  press  the  motion,  and  if  there  had  been  a  motion  made,  I  want 
to  say  now,  no  doubt,  some  of  these  defendants,  not  designating 
which  ones,  would  have  been  dismissed.  This  statement  may  be 
inserted  in  lieu  of  the  court's  inserting  it  in  the  settlement  of  the 
bill,  because  I  want  the  Supreme  Court  to  know  just  what  the  record 
was." 

The  excerpt  quoted  demonstrates  conclusively  that  the  trial 
court  not  only  understood  that  the  evidence  against 
some  of  the  defendants  was  insufficient  to  sustain  a  ver-  3 

diet  against  them,  but  also  considered  itself  powerless 
to  grant  relief.    In  this  respect  the  court  was  in  error.    Under- 
standing and  viewing  the  case  as  it  did,  the  just  and  prudent 
thing  for  the  court  to  have  done  would  have  been  to  set  the 
verdict  aside.    Comp.  Laws  Utah  1917,  section  6983,  provides  : 

"The  verdict  of  a  jury  may  also  be  vacated  and  a  new  trial  granted 
by  the  court  in  which  the  action  is  pending  on  its  own  motion,  with- 
out the  application  of  either  of  the  parties,  when  there  has  been 
such  a  plain  disregard  by  the  jury  of  the  instructions  of  the  court, 
or  the  evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instructions,  or  under 
the, influence  of  passion  or  prejudice." 

We  are  not  disposed,  however,  to  go  so  far  as  to  hold  that 
the  court  committed  reversible  error  in  failing  to  act 
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upon  itd  own  motion.    Besides,  the  failure  of  the  court  4 

to  act  in  the  present  case  is  not  assi^ed  as  error,  and. 
if  it  had  been,  such  assignment  should  not  prevail.  Hartford 
Life  Ann.  Ins.  Co.  v.  Unsell,  144  U.  S.  439,  12  Sup.  Ct.  671, 
36  L.  Ed.  496;  Home  Fire  Ins.  Co.  v.  Phelps,  51  Neb.  623,  71 
N.  W.  303;  Johnson  v.  London  G.  &  A.  Co.,  115  Mich.  86,  72 
N.  W.  1115,  40  L.  R.  A.  440,  69  Am.  St.  Rep.  549.  It  would 
be  an  extreme  case  in  which  a  trial  court  should  be  held  re- 
sponsible for  not  acting  upon  its  own  motion  in  behalf  of  a 
party  litigant  when  that  party  by  himself  or  counsel  fails  or 
neglects  to  seasonably  make  a  request  or  motion,  for  such 
action  on  the  part  of  the  court.  Our  only  justification  for 
dwelling  upon  this  matter  is  because  the  question  was  mooted 
in  the  oral  argument. 

Notwithstanding  appellants  omitted  to  move  for  a  nonsuit 
or  request  a  directed  verdict,  they  did,  nevertheless, 
move  for  a  new  trial  on  several  grounds,  one  of  which  5 

was  insu£Sciency  of  the  evidence  to  justify  the  verdict. 
That  was  equivalent  to  a  request  for  a  directed  verdict  and 
should  have  the  same  effect  on  appeal.  The  fact  that  the  mo- 
tion was  submitted  without  argument  and  disposed  of  by  the 
court  without  specification  of  the  particulars  in  which  the 
evidence  was  claimed  to  be  insujfficient  does  not  alter  the  case. 
The  trial  court  heard  the  facts  at  the  trial.  A  motion  for  new 
trial  on  the  grounds  of  insujfficiency  of  the  evidence  was  suflS- 
dent  as  a  remainder  and  made  it  the  duty  of  the  cour  to 
review  the  evidence.  The  notice  and  motion  was  a  full  com- 
pliance with  the  provisions  of  Comp.  Laws  Utah  1917,  sec- 
tions 6978  and  6979,  relating  to  notice  and  motion  for  a  new 
trial 

If,  however,  after  failing  to  move  for  a  directed  verdict, 
appellants  had  also  failed  to  move  for  a  new  trial  on  the 
grounds  mentioned,  respondent's  contention  would  have  been 
correct  and  amply  sustained  by  many  of  the  authorities  cited. 
Reed  v.  Scott,  50  Okl.  757,  151  Pac.  484;  Wakely  v.  Johnson, 
115  Mich.  285,  73  N.  W.  238;  Shmit'w.  Day  et  al,  27  Or.  110, 
39  Pac.  870;  Seeman  et  al.  v.  Lcvine  et  al,  205  N.  Y.  514,  99 
N.  E.  158;  Oaks  v.  Samples,  57  Okl.  660,  157  Pac.  739;  Hei- 
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man  v.  Welder,  178  Iowa,  740,  160  N.  W.  234 ;  Barcxis  v.  Pro- 
hop,  29  S.  D.  39, 135  N.  W.  756. 

Many  of  the  eases  last  dted  go  to  the  full  extent  claimed  by 
respondent,  that  moving  for  a  new  trial  on  the  grounds  of 
insuflSciency  of  the  evidence  and  adverse  ruling  thereon  ex- 
cepted to  will  not  save  the  question  on  appeal.  Within  the 
purview  of  those  cases  the  question  can  only  be  raised  by  mo- 
tion for  a  nonsuit  or  by  request  for  directed  verdict.  Such 
seems  to  be  the  eflEect  of  the  decisions  cited  from  Oregon  and 
Oklahoma. 

But,  whatever  may  be  the-  holding  of  the  courts  in  other 
states  under  their  local  statutes  upon  this  important 
question  of  practice,  the  question  here  is  no  longer  6 

open.  It  was  definitely  and  conclusively  determined  in 
the  case  of  Law  v.  Smith,  34  Utah,  395,  98  Pac.  300.  The  case 
is  a  leading  one  in  this  jurisdiction  and  deserves  more  than 
a  passing  notice.  The  plaintiff.  Law,  as  county  attorney  of 
Cache  county,  brought  an  action,  under  certain  provisions  of 
the  statute,  against  the  sheriff  of  the  same  county  to  remove 
him  from  ofiice.  The  case  was  tried  to  a  jury.  At  the  close 
of  the  evidence  each  of  the  parties  moved  the  court  for  a 
directed  verdict  in  his  favor.  The  court  refused  the  motion 
of  plaintiff,  granted  the  motion  of  defendant,  and  judgment 
was  entered  accordingly.  Plaintiff,  without  moving  for  a  new 
trial,  appealed  from  the  judgment,  assigning  as  error  the 
refusal  of  the  court  to  grant  his  motion  and  also  the  ruling 
in  favor  of  defendant.  Respondent,  on  appeal,  contended 
that  this  court  could  not  review  the  evidence  because  no  mo- 
tion had  been  made  in  the  court  below  for  a  new  trial.  The 
court  held  against  this  contention,  reversed  the  judgment,  and 
granted  plaintiff  a  new  trial.  The  reasons  given  are  cogent 
and  convincing.  The  opinion,  written  by  Mr.  Justice  PRICK, 
was  unanimously  concurred  in  by  his  associates.  After  stat- 
ing argumentatively  the  reason  for  its  conclusion,  the  court 
said: 

"So,  likewise,  in  case  a  party  desires  to  challenge  the  verdict  of 
a  jury  upon  the  ground  that  the  verdict  is  not  sustained  by  the 
evidence,  he  must  do  so  by  a  motion  for  a  new  trial,  unless  during 
the  trial  he  raised  the  legal  question  involved  by  a  motion  for  a 
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nonsuit  or  for  a  directed  verdict.  Unless  he  has  presented  either 
a  motion  for  a  nonsuit  or  for  a  directed  yerdict,  the  trial  court  has 
had  no  opportunity  to  pass  upon  the  legal  sufficiency  of  the  eridence 
during  the  trial,  and  cannot  do  so  unless  a  motion  for  a  new  trial 
upon  the  ground  of  the  insufficiency  of  the  evidence  is  presented 
to  it.  When,  however,  a  motion  for  a  nonsuit  or  a  motion  for  a 
directed  verdict  has  heen  made  and  ruled  upon,  the  court  has  had 
the  opportunity  to  pass  upon  the  legal  sufficiency  of  the  evidence 
precisely  the  same  as  upon  a  motion  for  a  new  trial,  and  hence  the 
latter  motion,  for  the  purposes  of  a  review,  may  he  dispensed  with. 
In  this  way  all  the  orders,  rulings,  and  decisions  of  tl^e  trial  court, 
whether  made  during  the  trial  or  on  motion  for  a  new  trial,  can  be 
brought  before  this  court  for  review,  and  on  all  of  them  the  court 
need  to  pass  Judgment  but  once.  Any  other  holding  would  bring 
about  the  incongruity  of  requiring  the  trial  court  to  pass  twice  on 
some  matters,  while  it  may  do  so  but  once  on  others." 

It  is  not  necessary  to  interpose  any  explanation  as  to  the 
meaning  of  the  language  quoted.  It  is  self-explanatory,  and 
in  the  opinion  of  the  writer  eflPectually  determines  the  law  of 
this  jurisdiction  upon  the  point  in  question.  The  decision  in 
that  case  is  clearly  decisive  of  the  question  presented  here, 
and,  as  the  court  as  now  constituted  is  in  hearty  accord  with 
both  the  conclusions  reached  and  the  reasons  given  therefor, 
we  feel  both  legally  and  morally  bound  to  adopt  the  rule  there 
laid  down  as  controlling  in  the  case  at  bar. 

Counsel  for  respondent  have  referred  to  several  Utah  cases 
all  of  which  go  to  the  point  that  this  court  will  not  consider 
questions  not  raised  in  the  trial  court.  As  such  cases  have  no 
application  whatever  to  the  question  presented  here,  We  have 
not  taken  the  trouble  to  cite  them  in  this  opinion. 

The  judgment  of  the  trial  court  as  to  appellants  is  reversed, 
and  the  cause  remanded  for  a  new  trial.  Appellants  are 
awarded  costs  on  appeal. 

CORFMAN,  C.  J.,  and  PRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 
Vol.  55—20 
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JENSEN  V.  HINCKLEY,  Superintendent  of  State  Industrial 

School. 

No.  3410..  Decided  December  1.  1919.     (185  Pac.  716.) 

1.  Infants — ^Notice  of  Delinquency  Heabino  Jurisdictional. 
Service  of  notice  under  Comp.  Laws  1917,  section  1818,  or  volun- 
tary appearance  amounting  to  waiver,  is  necessary  to  confer 
Jurisdiction  on  the  Juvenile  court  to  determine  right  to  custody 
of  a  delinquent  child,  but  not  to  confer  Jurisdiction,  pursuant  to 
section  1815,  to  determine  delinquency.i     (Page  310.) 

2.  Infants — No  "Waiver"  of  Notice  of  Deunqubnoy  Proceedings 
BY  Appearance  of  Parent  as  Witness.  The  mother  of  a  minor 
son,  against  whom  a  delinquency  complaint  had  been  filed  in 
the  Juvenile  court  pursuant  to  Comp.  Laws  1917,  section  1816, 
and  not  served  with  notice  thereof,  as  required  by  section  1818, 
held  not  to  have  waived  service  of  notice  by  appearing  in  court 
merely  as  a  witness;  "waiver"  being  an  intentional  relinquish- 
ment of  a  known  right'     (Page  311.) 

Appeal  from  District  Court  of  Salt  Lake  County,  Third 
District ;  Wm.  H,  Bramel,  Judge. 

Habeas  corpus  by  Louise  Jensen  against  E.  S.  Hinckley, 
Superintendent  of  the  Utah  State  Industrial  School. 

From  judgment  quashing  the  writ  and  remanding  petition- 
er's son  to  custody,  petitioner  appeals. 

Judgment  remanding  the  son  to  custody  vacated  and  an- 
nulled, and  release  and  restoration  of  custody  to  petitioner 
ordered. 

A.  A.  Duncan,  of  Salt  Lake  City,  for  appellant. 


ilfiK  V,  Broton,  31  Utah,  475,  88  Pac.  609,  120  Am.  St  Rep. 
960;  Btoker  v.  Gowana,  45  Utah,  556,  147  Pac.  911,  Ann.  Cas.  1916E, 
1025. 

2  Bchvfob  Safe  d  Lock  Co.  v.  Snoto,  47  Utah,  211,  152  Pac  171; 
O'Donnen  v.  Parker,  48  Utah,  578,  160  Pac.  1192. 
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Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dalby,  James  H, 
Wolfe,  and  H.  Van  Dam,  Jr.,  Asst.  Attys.  Gen.,  for  re- 
spondent. 

FRICK,  J. 

The  plaintiff,  hereinafter  called  petitioner,  filed  her  petition 
in  the  district  court  of  Salt  Lake  county  alleging  in  substance 
that  Gunnard  Jensen,  her  son,  a  minor  fourteen  years  of  age, 
is  unlawfully  restrained  of  his  liberty  by  the  defendant  as 
superintendent  of  the  state  industrial  school,  setting  forth  the 
facts  respecting  the  illegality  of  the  detention  and  praying 
that  a  writ  of  habas  corpus  issue  on  behalf  of  said  minor.  A 
writ  was  duly  issued  by  said  court  to  which  the  defendant 
made  due  return,  and,  upon  a  hearing  upon  the  petition  and 
return,  the  writ  was  quashed,  and  the  minor  was  remanded  to 
the  custody  of  the  defendant,  where  said  minor  now  is 

The  petitioner  appeals  from  the  judgment  of  the  district 
court  remanding  said  minor  as  aforesaid. 

The  facts,  all  of  which  are  conceded,  in  substance  are : 
That  on  July  31,  1919,  a  complaint  was  duly  filed  in  the  ju- 
venile court  of  Salt  Lake  county  in  which  said  minor  was 
charged  with  an  act  of  delinquency,  to  wit,  the  taking  and 
driving  away  of  an  automobile  belonging  to  another  without , 
the  knowledge  or  consent  of  the  owner;  that  on  August  5, 
1919,  a  hearing  was  had  on  said  charge ;  that  at  said  hearing 
the  minor  admitted  the  facts  charged ;  that  the  petitioner,  who 
is  the  mother  of  said  minor,  appeared  in  the  juvenile  court  at 
said  hearing  and  gave  testimony  under  oath ;  that  the  juvenile 
court  found  that  the  minor  was  a  delinquent  within  the  pur- 
view of  our  statute,  and  also  found  that  his  parents  **are  unfit 
to  have  and  continue  in  the  custody  of  said  minor  child  by 
reason  of  the  fact  that  the  boy  is  not  amenable  to  the  wishes 
of  tus  parents  and  the  parents  have  been  unable  to  give  him 
the  training  which  would  keep  him  away  from  such  offenses.*' 

The  juvenile  court  therefore  entered  an  order  or  judgment 
committing  the  minor  to  the  industrial  school  aforesaid,  and 
by  virtue  of  that  order  he  was  placed  into  and  now  is  in  the 
custody  of  defendant. 
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The  record  discloses  the  fact  that  the  notice  provided  by 
Comp.  Laws  Utah  1917,  section  1818,  was  not  served  on  the 
parents  of  the  minor  nor  upon  either  one  of  them.  That  sec- 
tion reads  as  follows : 

"Upon  filing  such  complaint,  the  clerk  or  (ourt  shall  set  the 
same  for  hearing;  notice  of  said  hearing  shall  be  served  by  the  pro- 
bation oflLcer,  or  siierifT  or  any  peace  ofiicer,  on  the  parents,  parent, 
custodian,  or  legal  guardian  of  said  child  residing  within  the  state 
of  Utah,  which  notice  shall  be  substantially  in  the  following  form, 
to  wit: 

"(Title  of  court  and  cause.) 

"To (here  designate  relationship) :     You  are  hereby  notified 

to  appear  within  two  days  after  the  service  of  this  notice  upon  you, 
if  served  within  the  county  wherein  the  above  proceeding  is  pend- 
ing, otherwise  within  five  days,  and  assert  and  defend  any  rights 
to  custody,  control,  or  guardianship  you  may  have  or  claim  over 
or  in  the  above-named  child;  otherwise  your  default  will  be  entered 
and  the  court  will  proceed  to  hear  and  determine  your  said  rights 
or  supposed  rights  in  accordance  with  the  law  and  the  evidence. 

"The  return  of  the  officer  ahowing  such  service  shall  be  con- 
clusive." 

Comp.  Laws  Utah  1917,  section  1815,  defines  the  jurisdic- 
tion of  the  juvenile  courts  of  this  state.    That  section  reads : 

"The  Juvenile  court  shall  have  Jurisdiction  in  all  cases  relating 
to  the  custody,  detention,  guardianship  of  the  person,  probation, 
neglect,  dependency,  delinquency,  examination,  trial,  and  care  of 
children  who  are  under  eighteen  years  of  age,  and  also  have  Juris- 
diction over  adult  persons  for  all  misdemeanors  committed  by  them 
relating  to  the  custody,  detention,  guardianship,  probation,  neglect, 
dependency,  delinquency,  and  care  of  children  who  are  under  eight- 
een years  of  age,  as  is  now  or  may  be  provided  by  law.  In  any  case 
in  which  the  court  shall  find  a  child  neglected,  dependent,  or  de- 
linquent, it  may,  in  the  same  or  in  any  subsequent  proceedings, 
upon  the  parents  of  said  child  or  either  of  them  being  duly  sum- 
moned or  voluntarily  appearing,  proceed  to  inquire  Into  the  ability 
of  such  parent  or  parents  to  support  the  child  or  contribute  thereto. 
The  court  may  enter  such  order  or  decree  as  shall  be  according  to 
equity  in  the  premises,  and  may  enforce  the  same  in  any  way  in 
which  a  court  of  equity  may  enforce  its  orders  or  decrees." 

Counsel  for  the  petitioner  contends  that  in  view  that  the 
notice  provided  for  in  section  1818  supra,  was  not  served  upon 
the  parents  of  the  minor,  nor  u^on  either  one  of  them,  there- 
fore the  juvenile  court  exceeded  its  power  or  jurisdiction  in 
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entering  judgment  that  the  parents  of  such  minor  were  unfit 
to  retain  the  custody  of  him.  In  that  connection  counsel  con- 
tends that  under  the  decision  of  this  court  in  Mill  v.  Brown, 
31  Utah,  475,  88  Pac.  609,  120  Am.  St.  Rep.  960,  it  is  neces- 
sary for  the  juvenile  court  to  find:  (1)  That  the  minor  is  a 
delinquent  withirf  the  purview  of  our  statute,  and  (2)  that 
the  parents  are  morally  unfit  to  continue  in  the  custody  of 
the  child.  He  further  insists  that,  in  order  to  determine  and 
adjudicate  the  right  to  the  custody  of  the  parents,  it  is  essen- 
tial that  they  be  served  with  the  statutory  notice  or  that  they 
voluntarily  appear  and  waive  such  notice.  He  vigorously  in- 
sists that  the  finding  of  both  of  the  foregoing  facts  is  essential 
to  the  jurisdiction  of  the  juvenile  court.  Upon  the  other 
hand,  the  Attorney  General,  who  appears  on  behalf  of  the 
defendant,  while  conceding  that  the  notice  is  jurisdictional  and 
that  the  facts  must  be  found  as  stated  in  the  case  of  Mill  v. 
Brown,  supra,  nevertheless,  contends  that,  inasmuch  as  the 
petitioner  appeared  in  the  juvenile  court  as  aforesaid,  she 
waived  notice,  and  therefore  the  juvenile  court  did  not  exceed 
its  jurisdiction  in  adjudicating  that  the  parents  of  said  minor 
were  unfit  to  continue  in  the  custody  of  him.  In  support  of 
his  contention  the  Attorney  General  cites  and  relies  on  the 
following  cases:  De  Kay  v.  Oliver,  161  Iowa,  550,  143  N.  W. 
508;  Kir^  v.  Sears,  177  Iowa,  163,  158  N.  W.  513;  Beher  v. 
Drake  (Ind.  Aj)p.)  118  N.  E.  864;  Juvenile  Court  of  Shelby 
County  V.  State,  139  Tenn.  549,  201  S.  W.  771,  Ann.  Cas. 
1918D,  752. 

We  shall  again  refer  to  those  cases. 

It  will  be  observed  that  in  section  1818,  supra,  it  is  required 
that  the  notice  be  served  as  there  provided,  or  that  a  voluntary 
appearance  be  made  as  provided  in  section  1815.  That  such  a 
notice  is  necessary  to  confer  jurisdiction  upon  the  juvenile 
court  to  determine  and  adjudicate  the  fitness  or  unfitness  of 
the  parent,  guardian,  or  custodian  of  the  minor  child  to  have 
custody  of  such  child,  is  assumed  rather  than  decided  by  this 
court  in  the  case  of  Stoker  v.  Oowans,  45  Utah,  556,  147  Pac. 
911,  Ann.  Cas.  1916E,  1025.  We  are  clearly  of  the  opinion, 
however,  and  now  hold,  that  the  service  of  such  notice  or 
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voluntary  appearance  amounting  in  legal  effect  to  a  waiver 
thereof  is  necessary  to  confer  jurisdiction  upon  the  juvenile 
court  for  the  purpose  of  determining  and  adjudicating 
the  parent's  or  guardian's  right  to  custody  of  a  delin-  1 

.  quent  chiM.  Lest  we  be  misunderstood,  hoWever,  we 
desire  to  state  here  that  the  service  of  such  a  notice  is  not 
necessary  to  confer  jurisdiction  upon  the  juvenile  court  in 
order  to  determine  and  to  adjudicate  the  delinquency  of  the 
child.  That  fact  may  be  determined  by  the  juvenile  court 
upon  a  hearing  on  the  charge  preferred  against  the  child 
without  notice  to  the  parents.  That  court  may,  however,  not 
go  farther  and  also  adjudge  the  parent's  or  guardian's  right 
to  the  custody  of  the  child,  as  the  case  may  be,  without  serving 
the  notice  aforesaid,  or,  in  lieu  thereof,  making  a  finding  upon 
proper  evidence  that  the  parent,  etc.,  voluntarily  appeared 
and  by  that  means  waived  notice.  This  case  affords  a  striking 
illustration  of  the  injustice  that  might  result  to  parents,  es- 

■  pecially  if  they  are  poor,  if  their  unfitness  to  have  custody  of 
their  own  child  could  be  determined  against  them  without  no- 
tice or  without  an  opportunity  to  waive  such  notice.  The 
minor  in  question  here  is  but  fourteen  years  of  age.  The 
judgment  of  the  juvenile  court  committing  him  to  the  state 
industrial  school  under  our  statute  may  continue  in  effect 
until  he  has  reached  the  age  of  majority,  when,  for  that  reason 
alone,  he  must  be  discharged  from  the  institution.  When  he 
has  attained  that  age,  however,  the  parent  or  guardian  is  de- 
prived of  the  right  of  custody  by  virtue  of  law.  If  therefore 
an  adjudication  of  the  parent's  right  to  custody  can  be  made 
without  notice  or  voluntary  appearance  amounting  in  legal 
effect  to  a  waiver  of  notice,  a  parent  may  be  deprived  of  the 
ri^t  of  custody  for  and  during  the  major  portion  of  the 
child's  minority,  without  giving  such  parent  any  right  to  be 
heard  upon  his  fitness  and  right  to  the  custody  of  his  own 
child.  Surely  such  a  result  should  be  avoided  in  this  enlight- 
ened age  if  possible. 

The  Attorney  General  does  not  contest  the  foregoing  prop- 
ositions, but  he  insists  that  the  petitioner  by  her  voluntary 
appearance  waived  the  statutory  notice  and  conferred  juris- 
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diction  upon  the  juvenile  court.  The  question  therefore  is: 
Did  she  do  sot  The  facts  upon  that  subject  are  specifically 
found  by  the  district  court  and  are  as  follows : 

"That  no  formal  notice  of  the  said  proceeding  or  of  the  said 
hearing  was  given  to  or  served  upon  the  plaintifT,  Louise  Jensen, 
the  mother  of  said  minOT,  and  the  said  Louise  Jensen  did  not  ex- 
pressly waive  notice  of  the  said  proceedings,  or  of  the  said  hearing; 
that  the  said  hearing  was  had  at  the  time  so  set  and  at  the  said 
hearing  the  said  plaintiff,  Louise  Jensen,  was  present  in  court  and 
while  there  was  called  as  a  witness  hy  the  Judge  of  said  court  and 
was  asked  and  she  answered  certain  questions  that  were  put  to  her 
by  the  Judge  and  gave  ^evidence,  but  the  questions  and  answers  are 
not  of  record,  and  the  subject-matter  of  her  testimony  does  not 
appear  from  the  record  of  said  hearing;  that  the  record  does  not 
show  whether  or  not  the  said  Louise  Jensen  was  informed  that  her 
custody  of  the  said  minor  was  involved  in  said  proceeding  or  that 
she  would  be  caUed  upon  to  defend  any  right  she  had  to  the  custody 
of  said  minor  or  to  present  evidence  of  her  fitness' or  unfitness  to 
have  the  custody  of  said  minor." 

Prom  those  facts  the  district  court  found  as  a  conclusion  of 
law  that  the  petitioner  waived  the  service  of  notice  and  that 
the  juvenile  court  had  jurisdiction  to  adjudicate  the  right  of 
the  custody  of  the  minor. 

It  is  conceded  that  the  father  of  the  minor  was  temporarily 
absent  from  the  state  of  Utah  at  the  time  of  the  hearing  and 
knew  nothing  concerning  the  matter. 

Do  the  facts  as  found  justify  the  contention  that  the  peti- 
tioner waived  the  service  of  the  statutory  notice  by  ap- 
pearing in  court  as  stated  in  the  findings  f    We  are  all  2 
of  one  mind  that  they  do  not.     In  4  Words  and 
Phrases,  Second  Series,  1231,  ** waiver,"  as  applicable  to  a 
situation  like  the  one  at  bar,  is  defined  thus : 

"A  'waiver'  is  an  'intentional  relinquishment  of  a  known  right, 
and  there  can  be  no  waiver,  unless  the  person  against  whom  the 
waiver  is  claimed  had  full  knowledge  of  his  rights.  •  •  •  Neither 
win  waiver  be  implied  from  sUght  circumstances,  but  must  be 
evidenced  by  an  unequivocal  and  decisive  act  clearly  proven.'  To 
be  valid  a  waiver  must  be  made  intentionally  and  voluntarily.  The 
existence  of  an  intent  to  waive  is  a  question  of  fact,  and  must  be 
made  to  clearly  appear" — citing  Hopkins  v.  Northwestern  Nat,  Life 
Ins.  Co.,  41  Wash.  592,  83  Pac  1019.  1020,  1021. 

This   court   is   committed   to   the   doctrine   there   stated. 
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Schwab  Safe  &  Lock  Co,  v.  Snow,  47  Utah,  211,  152  Pac.  171, 
and  O'Donnell  v.  Parker,  48  Utah,  578,  160  Pac.  1192 ' 

True,  if  the  petitioner  had  testified  respecting  her  right  to 
the  custody,  or  had  been  heard,  or  had  been  given  the  oppor- 
tunity and  right  of  being  heard  upon  that  question,  it  might 
well  be  that  she  had  waived  the  right  to  notice  for  the  reason 
that  she  had  been  afforded  an  opportunity  to  exercise  the  right 
for  which  notice  is  contemplated  by  the  statute.  The  record 
being  silent  upon  that  subject,  however,  we  cannot  assume 
that  she  testified  respecting  her  right  to  custody ;  nor.  in  the 
face  of  the  findings  of  the  district  court  which  we  have  before 
set  forth,  can  it  be  said  as  a  matter  of  law  that  she  waived 
any  right.  Indeed  those  findings  lead  to  a  precisely  opposite 
conclusion.  Nor,  in  view  of  said  findings,  is  there  anything 
in  the  cases  cited  by  the  Attorney  General  to  which  we  have 
referred  which  leads  to  a  conclusion  different  from  that  we 
have  arrived  at.  Indeed,  the  facts  in  every  case  cited,  except 
the  case  of  Juvenile  Court  v.  State,  139  Tenn.  549,  201  S.  W. 
771,  Ann.  Cas.  1918D,  752,  are  clearly  distinguishable  from 
those  in  the  case  at  bar.  In  the  Tennessee  case  the  court 
found  that  the  mother  by  her  acts  and  conduct  in  court  and 
with  the  juvenile  court  officers  had  waived  the  statutory  no- 
tice. As  we  have  already  pointed  out,  however,  such  a  con- 
clusion under  the  facts  found  in  this  case  is  not  permissible. 
It  is  not  necessary  to  devote  further  time  to  a  review  of  those 
cases. 

It  follows  from  what  has  been  said  that  the  juvenile  court 
exceeded  its  power  in  adjudging  that  the  petitioner  and  her 
husband  were  unfit  custodians  of  the  minor.  It  does  not  fol- 
low from  that,  however,  that  the  said  court  was  also  without 
jurisdiction  to  determine  and  to  adjudicate  the  delinquency 
of  the  minor.  As  we  have  seen,  no  notice  to  the  parents  is 
necessary  to  determine  that  question.  Section  1815,  supra, 
clearly  contemplates  that  the  hearing  to  determine  delin- 
quency of  a  child  is  one  thing,  while  the  hearing  to  determine 
the  parent's  or  guardian's  fitness  or  unfitness  to  continue  in 
the  custody  of  the  delinquent  is  quite  another  thing.  The 
language  of  the  statute  is : 
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"In  any  case  in  which  the  court  shall  find  a  child  neglected,  de- 
pendent, or  delinquent,  it  may,  in  the  same  or  in  any  subsequent 
proceedings,  upon  the  parents  of  said  child  or  either  of  them  being 
duly  summoned  or  voluntarily  appearing,  proceed  to  inquire  into 
the  ability,"  etc.,  of  the  parent,  etc. 

As  a  matter  of  course,  if  a  child  should  be  charged  with  an 
act  of  delinquency  and  the  juvenile  court  should  find  that  the 
charge  was  unfounded  and  thus  would  discharge  the  child, 
notice  to  the  parents  would  be  wholly  useless  and  therefore 
unnecessary.  It  is  only  after  the  court  has  found  the  child  to 
be  a  delinquent  that  its  custody  may  be  drawn  in  question, 
and  it  is  then  that  the  parents  or  guardian  must  be  notified. 
The  court,  in  its  discretion,  as  is  clearly  contemplated  by  the 
statute,  may,  however,  notify  the  parents  before  it  proceeds 
to  inquire  into  the  charge  preferred  against  the  child  and 
before  it  determines  the  question  of  delinquency,  and  it  would 
seem  that  to  follow  that  course  would  be  preferable  in  order 
to  give  the  parent  an  opportunity  to  be  heard  upon  that  ques- 
tion as  well  as  upon  the  question  of  custody.  The  statute  also 
provides  that  it  is  sufficient  if  only  one  of  the  parents  be  noti- 
fied or  if  only  one  of  them  voluntarily  appear.  Whether  one 
parent  may  waive  the  right  of  the  other  parent,  or  whether 
notice  upon  one  alone  will  bind  the  other,  in  case  the  other  is 
within  the  jurisdiction  of  the  court  and  can  be  served  with 
notice,  is  not  before  us  for  determination,  and  we  express  no 
opinion  upon  those  questions.  All  that  we  now  hold  is  that 
the  statutory  notice  is  jurisdictional  and  that,  unless  such  a 
notice  is  served  or  service  thereof  is  waived  as  hereinbefore 
stated,  the  juvenile  court  is  without  jurisdiction  to  determine 
the  parent's  right  to  the  custody  of  the  delinquent  child. 

The  only  remaining  question  is :  What  order  or  judgment 
should  be  entered  in  this  case  ?  The  juvenile  court  clearly  had 
jurisdiction  to  determine  the  delinquency  of  the  minor  That 
order  or  judgment,  therefore  must,  stand.  The  court,  how- 
ever, was  powerless  to  determine  the  right  to  the  custody  of 
the  parent,  and  hence  that  question  remains  undetermined. 
The  petitioner  has  therefore  been  unlawfully  deprived  of  her 
right  of  custody  of  her  own  child,  and  the  defendant  is  un- 
lawfully exercising  the  right  of  custody  and  control  over  him. 
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While  the  minor  must  thus  be  restored  to  the  custody  of  the 
petitioner,  yet  to  do  that  in  no  way  affects  the  judgment  of 
the  minor's  delinquency.  In  pursuance  of  that  judgment, 
therefore,  the  juvenile  court  by  complying  with  the  statutory 
requirement  respecting  notice  may  at  any  time  proceed  to 
hear  the  evidence  relating  to  and  determine  the  fitness  of  the 
parents. 

It  is  therefore  ordered  and  adjudged  that  that  part  of  the 
judgment  of  the  juvenile  court  by  which  said  minor  is  com- 
mitted to  the  state  industrial  school  is  void  and  of  no  effect, 
and  the  same  is  hereby  annulled;  that  the  judgment  of  the 
district  court  remanding  said  minor  into  the  custody  of  the 
defendant  is  also  vacated,  set  aside,  and  annulled;  and  it  is 
hereby  ordered  that  the  defendant  forthwith  release  said 
minor  from  custody,  and  that  his  custody  be  restored  to  the 
petitioner  until  her  right  to  custody  be  legally  determined  and 
in  accordance  with  the  views  herein  expressed. 

CORPIIAN,  C.  J.,  and  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


STATE  V.  TERRELL. 
No.  3377.    Decided  Dec.  2,  1919.    (186  Pac  108.) 

1.  BuBGLABY — ^Rabbit  Pens  Mat  Be  Bubglabized.  Rabbit  pens  in 
a  back  yard  permanently  constructed  for  the  purpose  of  housing 
rabbits  are  embraced  within  the  kind  of  structures  that  may  be 
burglarized,  under  Comp.  Laws  1917,  section  8259.     (Page  321.) 

2.  Assault  and  Batteby — Justification  of  Assaxh^t  with  Deadly 
Weapon.  The  same  rules  of  law  are  applicable  with  respect  to 
Justification  in  cases  of  assault  with  a  deadly  weapon  with  in- 
tent to  do  bodily  harm  as  in  cases  of  homicide,  and  one  accused 
of  such  an  assault  may  invoke  Comp.  Laws  1917,  section  8032, 
relating  to  Justifiable  homicide.     (Page  321.) 

3.  Assault  and  Batfeby — ^Justification  in  Defense  op  Pbopebty. 
In  a  prosecution  for  assault  with  a  deadly  weapon  with  intent 
to  do  bodily  harm,  accused  having  shot  one  burglarizing  his 
rabbit  pens,  the  fact  as  to  whether  or  not  there  was  a  reasonable 
necessity  for  the  shooting  under  Comp.  Laws  1917,  section  8032, 
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was  a  question  to  be  determined  from  the  testimony  by  the 
Jury  under  proper  Instructions.     (Page  321.) 

4.  Assault  ajto  Battebt — ^Homicide — Fobce  Must  Be  Reasonably 
Nbcessabt  to  Ck>NSTiTUTE  JUSTIFICATION.  Homlcide  or  an  as- 
sault with  a  deadly  weapon  cannot  be  Justified  under  Comp. 
Laws  1917,  section  8032,  unless  in  the  necessary  defense  of 
habitation,  property,  or  person,  and,  if  the  necessity  fails,  the 
right  to  invoke  the  statute  fails,  and,  although  the  necessity 
need  not  be  real,  it  must  be  reasonably  apparent,  and  the  re- 
sistance offered  in  good  faith,  upon  reasonable  grounds  of  belief 
that  the  invasion  of  some  right  created  by  the  statute  is  being 
made  by  the  offender,  in  which  case  only  such  force  may  be 
employed  as  may  be  reasonably  required  to  successfully  repel 
the  invader,  in  view  of  section  8033  and  section  8561,  subd.  2. 
(Page  321.) 

5.  Assault  and  Batteby — ^Homicide — Justification  at  Common 
Law.  Under  the  common  law,  the  rule  was  that  homicide  or 
an  assault  with  a  deadly  weapon  could  not  be  Justified  in  the 
defense  of  habitation,  property,  or  person,  unless  there  was  an 
actual  necessity  for  the  act.     (Page  822.) 

6.  C?BiMiNAL  Law — ^Instbuctions  as  to  Justifiable  Homicide 
Ebbonbous.  In  a  prosecution  for  assault  with  a  deadly  weapon 
with  Intent  to  do  bodily  harm,  instructions  defining  burglary, 
and  stating  that  "one  may  kin  to  save  life  or  limb  or  prevent  a 
great  crime,  •  •  •  but  not  to  restrain  commission  of  a  mis- 
demeanor," and  "a  felony  is  a  crime  which  may  be  punishable 
with  death  or  imprisonment  in  the  state  prison,"  and  that  "every 
other  crime  Is  a  misdemeeuior,"  were  erroneous,  where  the  court 
failed  to  state  whether  burglary  constituted  a  "great  crime," 
a  felony,  or  a  misdemeanor,  or  whether  burglary  was  punishable 
by  imprisonment  in  the  state's  prison,  but  instructed  that  lar- 
ceny is  "a  secret  crime  not  attended  with  force,"  and  the  "kill- 
ing of  one  person  by  another  or  the  attempt  to  kill  to  prevent , 
larceny  of  a  small  amount,  such  as  petit  larceny,  is  not  Justi- 
fied"; the  complaining  witness  having  been  shot  while  burglar- 
izing a  rabbit  pen.    (Page  324.) 

7.  Cbuonal  Law — Refusal  to  Give  Requested  Instbuction  Con- 
CEBNiNO  Justification  Ebbob.  In  a  prosecution  for  assault  with 
a  deadly  weapon  with  intent  to  Inflict  bodily  harm,  defendant 
having  shot  another  who  was  burglarizing  his  rabbit  pen,  a  re- 
quest for  an  instruction,  "If  you  believe  that  when  complaining 
witness,  R,  was  shot  he  was  committing  a  burglary  and  stealing 
defendant's  rabbits,  then  defendant  was  Justified  in  shooting," 
although  such  instruction  could  not  have  been  properly  given 
without  a  qualification,  rendered  it  error  for  the  court  not  to 
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give  the  substance  of  such  instruction  with  proper  qualifications. 
(Page  325.)  ' 

8.  Homicide — Infants — Justification  i-xjb  Slaying  Child.  Not- 
withstanding Comp.  Laws  1917,  sections  1829,  7915,  a  child  be- 
tween 7  and  14  jears  of  age  may  violate  the  law  and  commit  an 
offense  against  person  or  property  the  same  as  an  adult  person 
and  it  cannot  be  said  as  a  matter  of  law  that  such  a  child  can- 
not be  shot  in  defense  of  habitation,  property,  or  person  under 
section  8032,  subd.  2.     (Page  326.) 

Appeal  from  District  Court  of  Salt  Lake  County,  Third 
District;  John  F.  Tobin,  Judge. 

Dennis  P.  Terrell  was  convicted  of  an  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm,  and  he  appeals. 

Reversed  and  remanded,  with  instructions  to  grant  a  new 
trial. 

Olson  &  Lems,  of  Salt  Lake  City,  for  appellant. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dalhy,  Jos.  U,  Wolfe, 
and  H.  Van  Dam,  Jr,,  Asst.  Attys.  Gen.,  for  the  State. 

CORPMAN,  C.  J. 

The  defendant  was  charged  by  the  information  in  two 
counts:  (1)  Assault  with  intent  to  commit  murder;  and  (2) 
assault  with  a  deadly  weapon  with  intent  to  do  bodily  harm. 
A  plea  of  not  guilty  was  entered  to  each  count  of  the  informa- 
tion, and  upon  the  trial  the  defendant  was  convicted  of  an 
assault  with  a  deadly  weapon  with  intent  to  do  bodily  harm, 
and  was  sentenced  by  the  court  to  an  indeterminate  term  of 
imprisonment  after  denial  of  motion  for  a  new  trial.  De- 
fendant appeals. 

The  assignments  of  error  complained  of  on  the  appeal  are 
based  entirely  upon  certain  instructions  given  and  the  failure 
of  the  court  to  charge  the  jury  as  requested  by  the  defendant? 
In  substance,  the  testimony  shows :  That  the  defendant,  Den- 
nis P.  Terrell,  is  a  barber  by  trade,  but  prior  to  May  17»  1918, 
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the  day  upon  which  the  oflfense  with  which  he  was  charged 
and  convicted  occurred,  was  engaged  in  the  work  of  a  street 
car  conductor.  He  owned  a  home  in  the  southwestern  part  of 
Salt  Lake  City,  which  he  occupied  with  his  family.  Situated 
upon  his  city  lot  or  home  premises,  besides  a  dwelling  house, 
were  several  sheds,  a  toilet,  chicken  run,  and  rabbit  pens  with- 
in an  enclosure  fenced  with  posts  and  woven  wire.  Between 
the  inclosure  and  the  portion  of  the  premises  occupied  by  the 
dwelling  and  other  out-buildings  an  open  alleyway  extended 
east  and  west.  Within  the  inclosure  above  referred  to  were 
a  couple  of  sheds  situated  at  the  southwest  corner,  abutting  on 
the  alleyway.  The  doors  to  the  sheds  opened  to  the  north. 
North  and  to  the  east  of  the  sheds  were  the  rabbit  pens  with 
their  doors  opening  to  the  south.  There  was  an  open  space 
through  the  inclosure  about  ten  feet  wide  between  the  rabbit 
pens  and  the  sheds,  and  beyond  the  sheds  to  the  east  this  open 
space  was  approximately  twenty  feet  in  width.  The  entrance 
to  the  woven  wire  inclosure  was  from  the  west,  by  a  swinging 
gateway,  near  the  doors  at  the  northwest  corner  of  the  sheds. 
Seventeen  feet  east  of  the  westerly  fence  line  of  the  inclosure 
and  northeasterly  from  the  doors  of  the  sheds  the  rabbit  pens 
were  constructed,  extending  easterly  for  a  distance  of  tnirty 
feet.  The  rabbit  pens  were  connected  and  built  in  tiers,  for 
the  most  part  two  and  three  tiers  in  height,  their  roofs  tilting 
to  the  north.  They  were  built  largely  upon  2x4  sills  with  the 
same  materials  supporting  the  roofs,  with  no  uprights  except 
one-inch  boards  nailed  to  the  sills  and  2x4  supporting  the 
roofs.  The  testimony  of  the  state's  witness,  the  county  sur- 
veyor, was  to  the  effect  that  the  rabbit  pens,  as  constructed, 
have  no  indication  that  they  were  portable  or  designed  to  be 
moved ;  that  they  covered  the  space  of  ground  there,  and  ap- 
parently were  permanently  constructed  for  the  purpose  of 
housing  «ome  sort*  of  animal,  and  not  designed  to  be  moved 
from  place  to  place.  The  county  surveyor  also  testified  that 
there  was  a  street  light,  at  a  height  of  twenty-five  feet  from 
the  ground,  about  250  feet  east  and  150  feet  north  from  the 
southeast  comer  of  the  defendant's  property,  which,  in  his 
judgment,  would  cause  a  shadow  to  be  cast  in  the  night-time 
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across  the  space  intervening  between  the  rabbit  pens  and  the 
chicken  run  situated  immediately  to  the  east  of  the  sheds 
within  the  inclosure.  The  defendant,  on  May  17,  1918,  the 
day  he  is  charged  with  the  offense  complained  of,  was,  and 
for  some  time  prior  thereto  had  been,  engaged  in  raising  and 
selling  rabbits,  and  had  at  times  sheltered  as  many  as  sixty 
rabbits  in  the  pens.  He  testified  that  for  some  time  prior  to 
May  17,  1918,  he  had  been  missing  rabbits  from  the  pens, 
and  that  in  order  to  catch  the  intruder  or  thief  he  had  been 
sleeping  in  the  shed  at  the  southwest  comer  of  the  inclosure. 
On  the  above  date,  at  about  10  o'clock  in  the  evening,  he  un- 
dressed himself  at  his  dwelling,  put  on  a  bathrobe  and  went 
out  to  the  inclosure  where  the  rabbit  pens  were,  examined  the 
doors  and  their  latches,  ascertained  that  the  rabbits  were  se- 
cure in  the  pens^  and  then  retired  upon  a  cot  in  the  shed  at 
the  southwest  comer  of  the  inclosure.  Shortly  after  retiring 
he  heard  voices  in  the  alleyway  leading  through  his  premises. 
After  hearing  the  voices  he  heard  no  further  sounds  until  he 
heard  the  rabbits  jumping  or  pounding  with  their  feet.  As 
to  what  followed,  the  defendant  testified: 

"When  I  heard  the  first  noise  with  the  rabhit^  I  Just  raised  up; 
must  have  been  asleep,  I  guess.  And  then  I  heard  one  of  th^n 
squeal,  I  got  out  of  bed.  I  got  out  of  bed,  and  I  had  an  old  wire 
fastened  on  the  door  nailed  on  the  inside  to  hold  it  shut,  to  keep 
the  wind  from  blowing  in  and  keeping  me  awake  at  nights.  I  un- 
wrapped the  wire  off  the  nail  and  pushed  the  door  open.  I  had  a  gun 
standing  there  in  reach.  I  went  in  the  open  doorway  and  looked 
and  saw  tbe  door  of  the  rabbit  pen  open,  the  east  hutch.  I  did  not 
realize  at  the  time  whether  it  was  the  east  hdtch  or  the  second  one, 
but  I  noticed  one  of  them  standing  open,  and  when  I  did,  I  was 
fully  convinced  of  the  fact  that  some  one  was  stealing  my  rabbits, 
and  I  took  up  my  gun  and  looked,  and  I  thought  I  saw  some  one 
moving,  and  when  I  did  I  shot.  I  pointed  the  gun  down  low  in- 
tentionally. I  didn't  intend  to  hit  any  person  that  was  there  in  any 
vital  part,  but  purposely  aimed  low.  When  I  shot,  there  was  no  out- 
cry, no  noise  made.  I  was  standing  with  one  foot  in  the  shed  and 
one  foot  out,  and  I  heard  no  one  after  shooting,  and  I  looked  and 
could  see  no  one,  or  hear  anything,  and  I  came  to  the  conclusion  I 
must  have  been  mistaken,  tbat  I  had  been  too  slow  in  getting  out, 
and  they  had  got  away,  so  I  started  to  walk  over  toward  the  rabbit 
pens  slowly,  and  when  I  got  over  well  past  the  shed  on  the  south 
where  the  ground  is  raised  on  the  west  end  where  it  first  starts  to 
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raise,  Just  as  I  had  my  foot  on  that,  a  voice  from  the  ground  said 
'Mister,  will  you  please  help  me  up?'  I  looked,  and  I  could  hardly 
distinguish  the  form  that  was  lying  on  the  ground,  hut  the  voice 
when  I  heard  it  brought  to  me  the  awful  fact  that  it  was  a  boy. 
I  didn't  think,  I  never  had  the  least  thought  or  any  kind  of  intima- 
tion before  that  time,  that  it  was  a  boy.  I  said  to  him,  'Get  up 
yourself.'  I  really  thought  I  had  not  hit  anything  when  I  shot, 
even  after  he  spoke  and  I  said,  'Get  up  yourself,'  and  he  said,  'I 
can't;  my  knees  hurt'  I  walked  over  to  him  and  put  my  hands 
under  his  shoulder  and  helped  the  boy  up.  *  *  *  I  put  my  left 
arm  around  him  and  put  my  gun  in  my  right  hand,  and  helped 
him  to  the  house,  and  put  him  ajx  a  chair.  When  I  turned  on  the 
light,  I  saw  black  socks  on  him  that  were  dyed,  so  I  took  the  socks 
down  and  got  into  my  clothes,  and  went  across  the  street  to  a 
neighbor's  and  phoned  the  Emergency  Hospital,  and  told  them  what 
I  had  done  and  to  get  down  as  quick  as  possible.  I  reported  to  the 
police  department.  When  I  went  over  to  the  pens  first,  the  door  on 
the  east  pen  was  open,  the  only  one  that  was  standing  open.  The 
latch  on  the  next  one  was  turned  straight  up  and  down,  so  it  could 
open  and  that  one  would  not  stay  open  unless  it  was  held  open  be- 
cause the  hinges  are  heavy  leather  and  swing  shut  when  they  are 
released.  The  east  one  will  stand  open.  When  I  got  over  there, 
there  were  two  rabbits  on  the  ground  out  of  the  pen.  One  was  run- 
ning along  to  the  west,  and  the  other  one  hopped  across  in  front 
of  me  toward  the  chicken  house.  When  I  went  to  investigate  the 
rabbits  that  were  in  the  pen,  there  were  five  in  one  pen  and  four 
in  the  other.  Two  of  them  I  saw  on  the  ground.  •  •  •  In  my 
Judgment,  it  was  necessary  to  shoot  that  night  under  the  circum- 
stances, not  knowing  who  it  was  that  was  out  there  at  the  time, 
and  the  fact  that  I  never  realized,  never  once  thought,  that  it  was 
a  boy  that  had  been  taking  my  rabbits,  it  became  necessary  to  that 
extent  that  I  was  under  the  impression  that  there  was  more  than 
one  there,  and  that  I  was  going  up  against  somebody  that  perhaps 
was  prepared  to  take  a  shot  at' me  or  something,  in  case  I  let  them 
know  I  was  there.  I  didn't  think  that  it  was  a  boy  that  stole  the 
rabbits  the  nights  before  April  80th,  and  not  a  man.  I  thought  I 
was  in  physical  danger  at  the  time  that  I  shot  from  the  fact  that 
somebody  was  stealing  my  property,  if  I  should  go  out  and  say 
anything  to  them  or  let  them  know  that  I  was  there.  I  shot  because 
of  the  fact  that  if  I  hit  them  they  would  not  be  able  to  put  up  much 
of  a  fight,  and  it  would  stop  them  from  taking  my  property,  and  it 
would  lessen  my  physical  danger.  I  wanted  to  be  sure  they  didn't 
take  a  shot  at  me.  It  was  absolutely  necessary  for  me  to  shoot,  al- 
though, as  it  turned  out  afterwards,  it  would  not  have  been  neces- 
sary. I  was  thoroughly  satisfied  at  the  time,  or  at  least  I  thought 
I  was,  not  being  able  to  distinguish  who  or  what  it  was  at  the  rabbit 
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pens.    Not  for  a  positive  fact,  I  couldn't  see  any  one.    There  was 
an  object  of  some  kind  moving,  and  I  shot  at  it." 

Ray  Cowan,  the  complaining  witness,  a  boy  twelve  years  of 
age,  testified  that  he  and  a  younger  brother  on  the  day  of  the 
offense  complained  of  had  been  visiting  with  their  parents  at 
the  home  of  an  aunt  residing  south  and  west  of  the  defend- 
ant's premises;  that  upon  leaving  their  aunt's  residence  be- 
tween nine  and  ten  o'clock  in  the  evening  they  separated  from 
their  parents  and  taking  a  short  cut  homeward  passed  through 
the  alleyway  on  the  Terrell  premises.  The  younger  brother 
became  frightened  at  some  shadows,  and  thereupon  they^ 
turned  back  into  the  ^lley.  In  passing  through  the  alley  over 
defendant's  premises  the  witness,  Ray  Cowan,  was  attracted 
to  the  rabbits,  and  he  opened  the  gate  leading  to  the  indosure, 
passed  in  and  to  the  rabbit  pens,  opened  the  doors  to  the 
easterly  pens  for  the  purpose,  and  was  in  the  act  of  petting 
the  rabbits,  and  not  acting  with  any  purpose  of  stealing  them, 
when  he  was  shot  in  the  knees  by  the  defendant,  from  the 
front  door  of  the  west  shed. 

Other  witnesses  testified  that  the  boy,  after  the  shooting,  ad- 
mitted that  he  intended  to  take  rabbits.  The  boy  denied  hav- 
ing made  the  admission. 

After  the  shooting  occurred  and  the  boy  had  been  taken 
to  the  Emergency  Hospital  a  rabbit  was  found  in  his  waist- 
coat, but  the  boy  denied  any  knowledge  as  to  how  it  came  to 
be  there. 

The  theory  of  the  defense  was  that  the  shooting  was  jus- 
tifiable under  the  circumstances ;  that  the  boy  was  engaged  in 
the  commission  of  a  burglary,  and  therefore  the  defendant 
had  the  right  to  shoot  to  prevent  him.  The  state  contends 
that  the  boy  was  only  a  trespasser,  or  at  most  his  conduct,  un- 
der all  the  circumstances,  regardless  of  whether  or  not  it  was 
his  intent  merely  to  pet  the  rabbits  or  to  steal  them,  would 
not  justify  the  defendant  in  shooting  him. 

As  we  read  the  record,  there  was  no  question  raised  before 
the  trial  court  as  to  the  character  of  the  rabbit  pens,  not  being 
the  kind  of  buildings  or  structures  that  might  be  burglarized 
under  the  statute  if  broken  and  entered  into  for  the  purpose 
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of  committing  larceny.  However,  it  is  contended  by  the  state 
on  the  appeal  that  the  pens  were  not  such  structures  within 
the  meaning  of  the  statute  as  might  be  burglarized.  In  so  far 
as  may  be  material  for  the  purposes  of  the  consideration  of 
the  case  on  appeal.  Section  8259,  Comp.  Laws  1917,  provides : 
"Every  person  who,  in  the  night-time,  forcibly  breaks  and  enters, 
or  without  force  enters  an  open  door,  window,  or  other  aperture  of 
any  house,  room,  apartment,  tenement,  shop,  warehouse,  store,  mill, 
barn,  stable,  outhouse,  or  other  building,  or  any  tent,  vessel,  water 
craft,  or  railroad  car,  with  intent  to  commit  larceny  or  any  felony, 
is  guilty  of  burglary  in  the  second  degree." 

In  view  of  the  foregoing  statute,  we  think  the  theory  on 
which  the  trial  court  proceeded  in  treating  the  rabbit 
pens  as  embraced  within  the  kind  of  structures  that  1 

may  be  burglarized  was  the  right  one. 

It  was  an  admitted  fact  that  the  defendant  shot  and  in- 
flicted great  bodily  injury  upon  the  boy,  Ray  Cowan.  It  is 
also  conceded  tjiat  the  same  rules  of  law  are  applicable  with 
respect  to  justification  in  cases  of  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm  as  in  cases  of  homicide. 
Under  the  provisions  of  our  statute,  and  in  so  far  as  may  be 
material  to  the  case  under  consideration,  subdivision  2  of 
section  8032,  Comp.  Laws  1917,  provides  that  homicide  is 
justifiable  **when  committed  in  defense  of  habitation,  prop- 
erty, or  person,  against  one  who  manifestly  intends  or  endeav- 
ors, by  violence  or  surprise,  to  commit  a  felony.*'  The  ap- 
pellant invokes  the  foregoing  statute  in  making  his  contention 
that  his  act  in  shooting  the  boy  was  justifiable;  that  the  as- 
sault was  made  while  the  boy  was  in  the  act  of  committing 
larceny;  that  larceny  committed  under  the  circumstances 
here,  within  the  meaning  of  section  8259  of  our  statutes, 
quoted  above,  constituted  the  crime  of  burglary;  and  that 
burglary  is  a  felony. 

While  we  recognize  the  right  of  the  defendant  to  invoke  the 
foregoing  statute  under  the  circumstances  that  attended 
the  shooting  of  the  boy,  yet  the  fact  as  to  whether  or  2-4 
not  there  was  a  reasonable  necessity  for  the  defendant 
to  use  the  means  employed  by  him  to  prevent  the  taking  of 
his  property  remained  a  question  to  be  determined,  from  the 
Vol.  55—21 
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testimony,  by  the  jury  under  proper  instructions  to  be  given 
by  the  court.  As  a  matter,  of  law  in  any  given  case  homicide 
or  an  assault  with  a  deadly  weapon  cannot  be  justified  unless 
in  the  necessary  defense  of  habitation,  property,  or  person. 
If  the  necesjsity  fails,  the  right  to  invoke  the  statute  fails. 
The  necessity  need  not  be  real ;  it  need  be  only  reasonably  ap- 
parent, and  the  resistance  offered  in  good  faith,  upon  reason- 
able grounds  of  belief  that  the  invasion  of  some  right  ac- 
corded by  the  stktute  is  being  made  by  the  offender,  and  then 
only  such  force  may  be  employed  as  may  be  reasonably  re- 
quired to  successfully  repel  the  invader. 

Under  the  common-law  doctrine  the  rule  was  that  there 
must  have  been  an  actual  necessity  for  the  act,  but  un- 
der the  statutes  and  the  decisions  of  the  courts  of  the  5 
several  states  this  rule  has  been  modified,  and  it  is  now 
generally  held  that  homicide  is  justifiable  if  there  exists  in 
the  mind  of  the  slayer  a  reasonable  belief  that  the  necessity 
exists.  Wharton  on  Homicide,  page  767,  sections  515,  516; 
43  P.  C.  L.  p.  807,  section  112 ;  1  Michie  on  Homicide,  p.  319, 
section  107.  Something  more,  however,  is  required  under  our 
statute  than  a  bare  fear  on  the  part  of  the  slayer  that  an  of- 
fense is  about  to  be  committed  against  his  habitation,  person, 
or  property.    Section  8033  provides : 

"A  bare  fear  of  the  commission  of  any  of  the  ofTenses  mentioned 
in  BUbds.  2  and  3  of  the  preceding  section  [8032],  to  prevent  which 
homicide  may  be  lawfully  committed,  is  not  sufficient  to  justify  it. 
But  the  circumstances  must  be  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  party  killing  must  have  acted  wholly 
under  the  influence  of  such  fears." 

The  degree  of  force  that  may  be  exercised  in  preventing 
the  commission  of  an  offense  against  property  must  neces- 
sarily vary  according  to  the  situation  of  the  parties  and  the 
circumstances  surrounding  a  given  case.  It  is  expressly  pro- 
vided by  subdivision  2  of  section  8561  that  sufficient  resistance 
may  be  exercised  by  a  person  **to  prevent  an  illegal  attempt 
by  force  to  take  or  injure  property  in  his  lawful  possession." 
We  think  this  statute  necessarily  negatives  the  right  to  ex- 
ercise any  greater  degree  of  force  or  resistance  in  any  case 
than  may  be  reasonably  necessary  to  repel  the  offender  or 
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prevent  the  commission  of  the  crime  that  is  being  undertaken. 
Again,  the  question  as  to  whether  or  not  in  a  given  case  a 
greater  degree  of  force  by  way  of  resistance  was  exercised 
than  was  reasonably  necessary  becomes  one  of  fact  to  be  de- 
termined by  the  jury  under  proper  instructions  of  the  court. 
In  view  of  the  situation  of  the  parties,  the  condition  and  cir- 
cumstances surrounding  the  defendant  at  the  time  of  the 
alleged  illegal  assault,  as  disclosed  by  the  testimony  in  the 
case  before  us,  we  can  readily  appreciate  that  the  trial  court 
may  have  met  with  considerable  difficulty  in  seeking  to  prop- 
erly charge  the  jury  in  matters  of  law  applicable  thereto.  In 
that  regard  the  defendant  assigns  as  error  the  refusal  of  the 
trial  court  to  give  the  following  request: 

"^ou  are  instructed  that  the  taking  of  human  life  is  Justifiable 
when  committed  by  any  person  in  defense  of  property  against  one 
who  manifestly  intends  or  endeavors  by  violence  or  surprise  to 
commit  a  burglary,  and  you  are  further  instructed  that  every  assault 
with  intent  to  kill  and  every  assault  with  a  deadly  weapon  with 
intent  to  commit  bodily  harm  or  any  lesser  assault  is  Justifiable 
under  the  same  circumstances." 

It  is  conceded  that  the  foregoing  request  correctly  states 
the  law,  but  it  is  contended  by  the  state  that  the  instructions 
of  the  court  given  on  this  point  were,  in  substance  and  effect, 
the  same,  and  that  therefore  the  request  was  properly  refused. 

The  court  charged  that— 

"In  so  far  as  material  in  this  case,  burglary  is  defined  to  be  when 
any  person  in  the  night-time  forcibly  breaks  and  enters,  or  without 
force  enters,  an  open  door,  window,  or  other  aperture  in  any  bam, 
stable,  outhouse,  or  other  building  with  intent  to  commit  larceny:* 
(Italics  ours.) 

The  court  then  proceeded  to  further  charge: 
"One  may  kill  to  save  life  or  limb,  or  prevent  a  great  crimen 
*    *     *    but  one  is  not  justified  in  killing  to  restrain  or  prevent 
the  commission  of  a  misdemeanor."    (Italics  ours.) 

The  court  also  instructed  that  ''a  felony  is  a  crime  which 
is  or  may  be  punishable  with  death  or  imprisonment  in  the 
state  prison,"  and  that  ** every  other  crime  is  a  misdemean- 
or." The  trial  court  failed  to  tell  the  jury  whether  or  not 
the  crime  of  burglary  constituted  a  ** great  crime,"  a  felony 
or  a  misdemeanor,  or  whether  or  not  burglary  was  punishable 
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by  imprisonment  in  the  state  prison.  Further,  the  jury  was 
told  that  larceny  is  "a  secret  crime  not  attended  with  force," 
and  the  **  killing  of  one  person  by  another,  or  the  attempt  to 
kill  to  prevent  larceny  of  a  small  amount,  such  as  petit  lar- 
ceny, is  not  justified."  Then  again  the  court  failed  to  tell 
the  jury  what  constituted  the  offense  of  petit  larceny. 

We  think  that  under  the  facts  and  circumstances  as  dis- 
closed by  the  record  in  this  case  the  instructions,  unexplained, 
as  thus  given  by  the  court,  were  not  only  erroneous,  but  highly 
prejudicial  to  the  substantial  rights  of  the  defendant. 
They  most  certainly  would  tend  to  confuse  and  befog  6 

the  minds  of  the  jurors  to  the  real  issues  to  be  deter- 
mined by  them  in  the  case.  Well  might  the  jury  have  be- 
lieved, under  the  instructions  as  given,  that  unless  property 
intended  to  be  taken  was  of  great  value,  the  owner  might  not 
lawfully  resist  the  commission  of  the  burglary  under  any  cir- 
cumstances to  the  extent  of  the  force  used  by  defendant. 
They  might  have  very  readily  assumed  that  burglary  did  not 
constitute  a  felony;  that  larceny,  or  the  taking  of  another's 
property  unless  of  great  value,  under  no  circumstances  would 
constitute  the  crime  of  burglary,  and  that  the  defendant's 
plea  of  justification  was  wholly  without  merit  and  not  en- 
titled to  any  consideration  under  the  instructions  as  given 
them  by  the  court. 

The  defendant  also  complains  that  the  court  erred  in  the 
refusal  to  instruct  as  follows : 

"If  you  believe  from  the  evidence  that  at  the  time  the  complain- 
ing witness,  Ray  Cowan,  was  shot,  he  was  committing  a  burglary 
and  engaged  in  stealing  the  defendant's  rabbits,  then  the  court  in- 
structs you  that  under  the  law  the  defendant  was  Justified  in  shoot- 
ing the  person  so  engaged  in  burglary." 

The  foregoing  instruction  without  any  qualification  is  not 
the  law.  We  have  heretofore  pointed  out  and  endeavored  to 
make  clear  that  under  our  statutes  the  taking  of  life  is  justi- 
fiable only  when  reasonable  necessity  exists  for  it,  to  prevent 
the  commission  of  the  crimes  enumerated  in  our  statute  with 
reference  to  justifiable  homicide,  that  the  facts  and  circum- 
stances attending  a  particular  case  must  govern  and  deter- 
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mine  the  necessity,  and  that  the  courts  cannot  lay  down  a 
hard  and  fast  rule  that^  will  be  controlling  in  all  cases. 

As  we  view  the  testimony  in  this  case,  the  defendant  was 
not  entitled  to  have  the  request  given  in  form  pre- 
sented to  the  court  without  such  a  qualification  that  7 
would  enable  the  jury,  in  their  deliberations,  to  deter- 
mine, after  due  consideration  of  all  the  attending  circum- 
stances, whether  or  not  the  defendant  was  justified  in  resort- 
ing to  the  extreme  measure  of  shooting  the  complaining  wit- 
ness in  order  to  prevent  a  burglary.  We  do  not  wish  to  be 
understood,  however,  that  the  giving  of  the  defendant's  re- 
quest last  above  referred  to  would  be  error  when  accom- 
panied with  the  further  explanation  on  the  part  of  the  court 
as  to  when  and  when  not,  according  to  the  situation  of  the 
parties  and  their  surrounding  circumstances,  so  high  a  degree 
of  force  may  be  legally  exercised  to  prevent  the  commission  of 
the  crime  of  burglary.  In  other  words,  we  hold  that  the  re- 
quests of  the  defendant  heretofore  made  correctly  stated  the 
law,  and  the  court  should  have  given  them  in  substance  and 
effect,  not  as  abstract  rules  of  law,  but  in  conjunction  with 
such  other  clear  and  concise  statements  of  the  law  applicable 
to  the  facts  and  circumstances  as  were  disclosed  by  the  testi- 
mony in  the  case.  We  think  the  trial  court  failed  to  do  this 
in  the  particulars  pointed  out,  and  that  such  failure  was 
prejudicial  to  the  interests  of  the  defendant  in  having  a  fair 
trial,  and  therefore  the  judgment  of  conviction  should  not 
stand. 

There  was  some  contention  made  on  the  part  of  the  At- 
torney (Jeneral  for  the  state,  both  in  the  oral  and  in  his  writ- 
ten argument  before  this  court,  to  the  effect  that  the  com- 
plaining witnesd,  being  a  minor,  twelve  years  of  age,  was  not 
chargeable  with  the  crime  of  burglary,  and  therefore  from 
every  viewpoint  of  the  case  the  defense  of  justification  on 
the  part  of  the  defendant  should  be  held  unavailable.  The 
Attorney  General  has  cited  us  to  no  authorities  on  the  ques- 
tion raised,  and,  if  we  correctly  understand  him,  he  does  not 
seriously  insist  that  his  contention  in  this  regard  is  the  law, 
but  that  the  question  is  a  new  one  and  ought  to  be  now  passed 
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upon  by  this  court.  In  this  connection  our  attention  is  called 
to  Comp.  Laws  Utah  1917,  section  7915,  which  provides : 

"All  persons  are  capable  of  committing  crimes  except  those  be- 
lon^ring  to  the  following  classes: 

"1.    Children  under  the  age  of  seven  years; 

"2.  Children  between  the  ages  of  seven  years  and  fourteen  years, 
in  the  absence  of  clear  proof  that  at  the  time  of  committing  the  act 
charged  against  them  they  knew  its  wrongfulness." 

(Also  other  classes  not  material  here.) 

It  will  be  seen  that  under  subdivision  2  of  the  forecjoin^ 
statute  children  between  the  ages  of  seven  years  and 
fourteen  years  are  presumed  to  be  incapable  of  com-  8 

raitting  crime.  However,  the  presumption  is  a  rebut- 
table one,  and  may  be  overcome  by  testimony  tending  to  show 
that  he  was  mentally  capable  or  actually  appreciated  the 
wrongfulness  of  his  conduct.  So  far  as  the  act  itself  is  con- 
cerned, a  child  may  violate  the  law  and  commit  an  offense 
against  person  or  property  the  same  as  an  adult  person. 
When  an  offense  such  as  bui'glary  is  committed  by  a  child 
under  eighteen  years  of  age,  it  is  deemed  a  ''delinquent 
child,'*  and  is  chargeable  before  and  dealt  with  by  our  ju- 
venile courts.    Comp.  Laws  1917,  section  1829,  provides : 

"  'Delinquent  child'  shall  include  any  child  eighteen  years  of  age 
or  under  such  age,  who  violates  any  law  of  this  state,  or  any  city 
or  town  ordinance^  or  who  commits  an  offense  not  punishable  by 
death  or  imprisonment  for  life." 

As  heretofore  pointed  out,  homicide  is  justifiable  under  our 
statutes  "when  committed  in  defense  of  habitation,  property 
or  person,  against  one  who  manifestly  intends  or  endeavors, 
by  violence  or  surprise  to  commit  a  felony."  In  this  class  of 
cases  the  authorities  are  practically  unanimous  that  the  slayer 
need  only  act  upon  appearances,  and  it  is  sufficient  if  he  acts 
in  good  faith  and  has  reasonable  grounds  to  believe,  and  does 
believe,  that  under  the  circumstances  his  legal  rights  are 
being  feloniously  invaded  and  the  necessity  exists  for  the 
force  used  by  him  in  the  prevention  of  crime.  Michie  on 
Homicide,  section  116,  p.  374,  vol.  1;  N.  0.  &  N,  E.  Ry.  v. 
Jopes,  142  U.  S.  19,  12  Sup.  Ct.  109,  35  L.  Ed.  919. 

We  are  of  the  opinion  that  the  principles  announced  by  the 
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foregoing  authority,  and  in  the  case  cited  from  the  United 
States  Supreme  Court,  are  of  universal  application,  and 
should  be  adhered  to  in  the  consideration  of  the  defendant's 
plea  of  justification  in  the  case  at  bar. 

For  the  reasons  heretofore  given,  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  the  court 
below  to  grant  a  new  trial. 

It  is  so  ordered. 

GIDEON  and  THURMAN,  JJ.,  concur. 

WEBER,  J.,  being  disqualified,  did  not  participate  herein. 

PRICK,  J.  I  concur  with  the  Chief  Justice  in  the'  view 
that  the  instructions  of  the  district  court  are  incomplete  and 
were  thus  calculated  to  mislead  the  jury  to  the  prejudice  of 
the  defendant.  I  am,  however,  not  prepared  to  concede  that 
under  defendant's  own  version  of  the  shooting  of  the  little 
boy  he,  as  a  matter  of  law,  was  justified.  Our  statute  (Comp. 
Laws  Utah  1917,  section  8032,  subd.  2)  only  justifies  the  tak- 
ing  of  human  life  when  done  **in  defense  of  habitation,  prop- 
erty, or  person,  against  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  stirprise,  to  commit  a  felony/'  etc. 
(Italics  mine.)  The  statute  clearly  requires  that  in  order  to 
justify  the  taking  of  human  life  there  must  be  some  actual, 
or  at  least  threatened,  violence  or  surprise.  Merely  to  imagine 
or  suspect  that  another  is  about  to  steal  property,  when  the 
habitation  is  not  being  assailed  in  any  way,  does  not  justify 
the  slaying  of  the  intruder  as  I  understand  the  law.  Our 
statute  is  merely  a  declaration  of  the  common  law.  See  1 
East's  Pleas  of  the  Crown,  271.  The  only  difference  between 
the  rule  at  common  law  and  the  rule  under  statutes  like  ours 
is  that  the  danger  need  not  be  real  or  actual  under  the  statute, 
but  need  only  be  reasonably  apparent  to  the  slayer.  It  is  not 
sufficient,  however,  for  the  slayer  merely  to  say  that  the  dan- 
ger appeared  actual  or  real  to  him.  Unless  it  appears  from 
all  the  facts  and  circumstances  in  evidence  that  the  slayer  had 
good  or  sufficient  cause  to  believe  that  there  was  imminent 
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danger,  he  may  not  take  life  with  impunity.  The  rule  in  that 
respect  is  well  illustrated  by  the  Supreme  Court  of  California 
in  the  case  of  People  v.  Glover,  141  Cal.  238,  239,  74  Pac.  745. 
To  the  same  eflFect  is  People  v.  Walsh,  43  Cal.  447.  In  the 
latter  case,  like  in  the  one  at  bar,  the  shooting  was  without  any 
challenge  or  investigation  of  any  kind,  and  it  was  there  held 
not  to  have  been  justified.  In  the  case  at  bar  the  defendant 
did  not  even  know  that  there  was  any  one  in  fact  at  the  rabbit 
boxes,  and  he  shot  without  the  slightest  effort  to  ascertain 
whether  there  was  in  truth  and  in  fact  any  one  committing 
an  act  of  violence  or  any  other  act.  Under  such  circumstances 
I  think  the  jury  should  at  least  be  told  that,  unless  the  de- 
fendant had  good  cause  to  believe,  and  in  good  faith  did  be- 
lieve, that  some  person  was  in  fact  committing  an  act  of  vio- 
lence, and  was  by  that  means  manifestly  attempting  or  en- 
deavoring to  commit  a  felony,  the  shooting  would  not  be 
justified. 

In  Pond  V.  People,  8  Mich.  177,  Mr.  Justice  CAMPBELL, 
in  his  usual  forcible  style,  states  the  law  under  a  statute  like 
ours  in  the  following  words: 

"Where  a  feloniouB  act  is  not  of  a  yiolent  or  forcible  character, 
as  in  picking  pockets,  and  crimes  partaking  of  fraud  rather  than 
force,  there  is  no  necessity,  and  therefore  no  justification,  for  homi- 
cide, unless  possibly  in  some  ex/beptional  cases.  The  rule  extends 
only  to  case^of  felony;  and  in  ihose  it  is  lawful  to  resist  force  by 
force.  If  any  forcible  attempt  is  made,  with  a  felonious  intent 
^  against  person  or  property,  the  person  resisting  is  not  obliged  to 
retreat,  but  may  pursue  his  adversary,  if  necessary,  till  he  finds 
himself  out  of  danger.  Ufe  may  not  properly  be  taken  under  this 
rule  where  the  evil  may  be  prevented  by  other  means  within  the 
power  of  the  person  who  interferes  against  the  felon.  Reasonable 
apprhension,  however,  is  sufficient  here,  precisely  as  in  all  other 
cases." 

To  the  same  effect  is  Weaver  v.  State,  19  Tex.  App.  568,  53 
Am.  Rep.  389,  where  it  is  said : 

"Where  a  felony  is  threatened,  the  party  may  repel  it,  whether 
leveled  at  him  or  others;  'but  the  force  of  defense  must  be  pro- 
portioned to  the  force  of  attack.  It  is  but  reasonable  that  the  kind 
and  amount  of  defense  should  be  measurably  proportioned  to  the 
amount  and  kind  of  danger.'  'A  bona  fide  belief  by  the  defendant 
that  a  felony  is  in  process  of  commission,  which  can  only  be  ar- 
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rested  by  the  death  of  the  supposed  felon,  makes  the  killing  excus- 
able homicide/  Whart.  on  Horn,  section  533;  Desty's  Amer.  Crim. 
Law,  sections  125d,  126d. 

"But  *to  justify  the  defensive  destruction  of  human  life  the  danger 
must  be  not  problematical  and  remote,  but  evident  and  immediate.' 
Aldrich  V.  Wright,  53  N.  H.  398  [16  Am.  Rep.  339].  'The  attempt 
must  not  be  merely  suspected,  but  (reasonably)  apparent;  the  dan- 
ger must  be  (apparently)  imminent,  and  the  opposing  force  or 
resistance  must  be  necessary  to  avert  the  danger  or  defeat  the  at- 
tempt.' ♦  ♦  ♦  *The  law  holds  the  life  of  man  in  the  highest 
regard.  And  only  in  extreme  instances  of  wrongdoing,  and  impelled 
by  an  extreme  necessity,  can  another  take  it  innocently  away.'" 

In  Kerr,  Law  of -Homicide,  at  section  185,  the  law  is  tersely 
and  correctly  stated  in  the  following  words : 

"Homicide  in  defense  of  property  is  excusable  when  necessary 
to  defeat  or  prevent  the  commission  of  a  forcible  or  atrocious  felony 
thereon,  but  under  no  other  circumstance." 

In  Driggers  v.  United  States,  7  Ind.  T.  761,  104  S.  W.  1169, 
the  court  charged  the  jury  as  follows : 

"The  jury  are  instructed  that  justifiable  homicide  is  the  killing 
of  a  human  being  in  self-defense,  or  in  the  defense  of  habitation, 
property,  or  person,  against  one  who  manifestly  intends  or  endeavors 
by  violence  or  surprise  to  commit  a  felony  on  either.  A  bare  fear 
of  any  of  these  offenses  is  not  suflicient  to  justify  the  killing.  It 
must  appear  that  the  circumstances,  viewed  from  the  defendant's 
standpoint,  as  they  reasonably  appear  to  him,  were  sufficient  to 
excite  the  fears  of  a  reasonable  man,  and  that  the  defendant  acted 
upon  these  reasonable  appearances  of  danger." 

That  instruction,  it  was  held  by  the  court,  stated  the  law 
correctly  under  a  statute  precisely  like  ours.  Take  the  de- 
fendant's own  testimony  in  this  case:  Where  is  there  the 
slightest  evidence  of  force  or  violence  exerted  by  the  boy 
which  would  excite  fear  in  any  reasonable  man!  Again,  in 
what  way  was  there  any  surprise?  The  defendant  was  not, 
and  could  not  have  been,  surprised  so  as  to  excite  fear  in  him. 
He  was  actually  standing  guard  with  a  loaded  gun.  If  any 
one  was  surprised  in  this  case,  it  was  the  little  boy  who  was 
shot.  The  law  is  not  that  the  o^ner  may  shoot  an  offender 
merely  because  the  owner  discovers  the  latter  in  the  act  of 
taking  the  former's  property.  Unless  there  is  some  act  of 
violence  or  surprise  accompanying  the  act,  which  gives  the 


Digitized  by 


Google 


330  SUPREME  COURT  OP  UtAH  [Dec. 

Cottam  y.  Oregon  Short  Line  R.  Co.,  55  Utah  330. 

owner  reasonable  cause  to  fear  personal  injury,  he  may  not 
shoot  the  offender.  If  the  owner  of  property  may  ruthlessly 
Mil  the  offender  merely  because  the  latter  is  found  stealing 
property,  when  neither  force  nor  violence  is  used  so  as  to 
cause  or  justify  fear  in  the  owner  of  the  property,  then  such 
owner  may  kill  any  one  on  sight  whom  he  suspects  of  in- 
tending to  take — ^that  is,  to  steal — his  property.  Such  in  my 
judgment,  is  not  the  law,  and  the  jury  should  be  so  instructed 
in  plain  language.  Nor  do  I  think  that  the  question  of 
whether  the  little  boy  was  committing  a  burglary  by  what  he 
did  is  here  for  review.  The  court  in  its  instructions  merely 
assumed  that  the  boxes  placed  upon  one  another  as  described 
in  the  evidence  and  in  which  the  rabbits  were  kept  constituted 
an  outhouse  or  a  building  within  the  purview  of  our  statute. 
The  state  saved  no  exception  to  the  court's  charge  and  has 
assigned  no  error  in  that  regard.  The  instruction  of  the 
court,  right  or  wrong,  therefore,  constituted  the  law  of  this 
case  so  far  as  the  jury  were  concerned.  While  I  am  not  pre- 
pared to  say  that  the  rabbit  boxes  placed  as  they  were  did  or 
did  not  constitute  an  outhouse  or  building  within  the  purview 
of  our  statute,  yet,  that  question  not  being  before  us,  I  express 
no  opinion  upon  it. 


COTTAM  V.  OREGON  SHORT  LINE  R.  CO. 
No.  3355.     Decided  December  3,  1919.     (187  Pac.  827.) 

1.  Evidence — Witnesses  Competknt  to  Testify  Ridgabdino  Value 
OF  Automobile.  Witnesses  with  experience  in  repairing  and 
dealing  in  secondhand  automobiles,  and  some  of  whom  had  pre- 
viously negotiated  with  plaintiff  with  a  view  to  buying  his  ma- 
chine, held  competent  to  testify  regarding  the  value  of  plaintiff's 
automobile.     (Page  333.) 

2.  Railroads — Failubk  to  Look  Not  Cause  of  Cbossino  Aocidext. 
Where  plaintiffs  automobile,  stalled  on  the  tracks  by  reason 
of  a  defective  crossing,  was  struck  by  an  ei^gine  driven  without 
lookout,  his  failure  to  look  and  listen  before  going  on  the  track 
cannot  be  held  to  have  been  the  cause  of  the  injury.  (Page 
334.) 

3.  Railboads — Duty   to   Look   and   Listen    Reciprocal.     Person 
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operating  a  railroad  engine  and  an  automobile  driver  attempting 
to  use  a  railroad  crossing  have  a  reciprocal  duty  to  look  and 
llsten.i     (Page  334.) 

Appeal  from  District  Court,  First  District,  Box  Elder 
County;  J.  D.  Call,  Judge. 

Action  by  James  Cottam  against  the  Oregon  Short  Line 
Railroad  Company. 

Judgment  for  plaintiff,  and  defendant  appeals. 

Affibmed. 

Geo,  H.  Smith,  J.  V.  Lyle,  and  R.  B,  Porter,  all  of  Salt  Lake 
City,  for  appellant. 

Wedgwood,  Irvine  &  Thurman,  of  Salt  Labe  City,  for  re- 
spondent. 

GIDEON,  J. 

Plaintiff  seeks  by  this  action  to  recover  damages  for  an  in- 
jury to  an  automobile  alleged  to  have  been  caused  by  the 
negligence  of  defendant.  The  acts  of  negligence  claimed 
were :  A  defective  crossing,  failure  on  the  part  of  the  opera- 
tors of  defendant's  cars  to  keep  any  lookout  in  approaching 
a  crossing,  and  negligently  permitting  the  engine  to  approach 
such  crossing  at  a  dangerous  and  reckless  speed  without  hav- 
ing the  same  under  proper  or  any  control.  The  defendant  de- 
nied the  negligence  and  pleaded  affirmatively  contributory 
negligence  on  the  part  of  plaintiff.  The  jury  returned  a 
verdict  in  favor  of  plaintiff.    Defendant  appeals. 

Errors  are  assigned  respecting  the  admission  of  testimony, 


1  OUen  V.  0.  8,  L.  d  U.  N,  Ry,  Co.,  9  Utah.  129,  83  Pac.  623: 
Wilkinson  v.  0.  8,  L.  R,  Co,,  35  Utah,  110,  99  Pac.  466;  Malizia  v. 
0.  flf.  L.  R.  Co.,  lis  Pac.  756;  8hortino  v.  8.  L.  d  U.  Ry.  Co.,  174 
Pac.  860. 
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the  giving  of  certain  instructions,  and  the  refusal  to  give 
other  instructions  requested. 

The  accident  occurred  in  a  street  crossing  in  Brigham  City, 
Box  Elder  county,  this  state.  It  appears  that  the  tracks  of 
defendant's  railroad  intersect  at  right  angles  Forest  street,  a 
street  running  west  from  the  center  of  said  city  to  its  western 
limits  and  continuing  thence  on  as  a  highway  to  numerous 
smaller  towns  and  a  large  farming  community  in  the  northern 
and  western  part  of  that  county.  The  street  in  question  is 
used,  not  only  by  the  people  of  Brigham  City  in  going  to  and 
from  the  passenger  depot,  but  by  the  residents  of  the  smaller 
towns  and  the  farming  community  in  coming  to  Brigham  City 
and  in  traveling  from  that  city  to  the  larger  centers  of  popu- 
lation located  south  of  Brigham  City.  The  passenger  depot 
of  the  defendant  company  is  located  just  east  of  the  main 
track  and  south  of  Forest  street,  and  east  of  said  depot  some 
thirty  or  forty  feet  is  located  another  track,  refer|?ed  to  in  the 
record  as  the  ** house  track."  The  accident  happened  on  the 
last-named  track  at  the  place  where  Forest  street  crosses  that 
track.  The  freight  depot  of  defendant  is  located  some  dis- 
tance north  of  the  street  in  question  on  the  house  track. 
The  switchyard  of  defendant  company,  is  north  of  Forest 
street  and  west  of  the  freight  depot.  The  so-called  house 
track  is  used  for  loading  and  unloading  freight  and  is  con- 
nected with  the  main  track  by  a  line  running  diagonally 
in  a  southeasterly  and  northwesterly  direction.  This  con- 
necting line  comes  into  the  house  track  some  forty  or  fifty  feet 
north  of  the  center  of  Forest  street,  the  place  of  the  accident. 
It  also  appears  that  there  is  a  gradual  slope  westward  from 
the  main  street  of  Brigham  City  for  a  distance  of  some  four 
city  blocks  leading  to  the  tracks  of  the  defendant  company. 
At  the  time  plaintiff  approached  defendant's  railroad,  a  pas- 
senger train  was  standing  on  the  main  track  directly  across 
Forest  street.  The  distance  from  that  track  to  the  house  track 
on  that  street  is  approximately  sixty-five  feet.  On  the  morn- 
ing of  the  accident,  the  plaintifif,  in  driving  westward,  dis- 
connected the  clutch  of  his  automobile  and  permitted  the  ma- 
chine to  coast  onto  the  track  known  as  the  house  track.    It  is 
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^       

claimed  by  plaintiflP,  and  was  so  testified  to  by  him.  that  by 
reason  of  a  depression  between  the  rails  of  this  track  the 
automobile  stopped;  that  at  that  time  he  ascertained  for  the 
first  time  that  the  engine  of  his  automobile  was  not  operating?; 
that  after  attempting  to  start  the  engine  of  the  automobile  by 
what  is  designated  as  a  ** self-starter,**  and  which  failed  to 
respond,  he  got  out  of  the  automobile  and  attempted  to  push 
it  off  the  track ;  that  he  was  unable  to  do  so.  He  testified  that 
at  about  the  time  he  reached  the  track  he  observed  an  engine 
attached  to  two  cars  coming  from  the  main  track  toward  the 
house  track  a  distance  of  some  200  feet  away ;  that  the  eftgi- 
neer  of  the  approaching  engine  was  sitting  with  his  back 
toward  the  crossing  and  was  looking  in  a  northerly  direction, 
and  not  observing  whether  any  one  was  or  was  not  on  the 
track  where  it  crosses  Forest  street ;  that,  upon  observing  that 
the  engineer  was  not  looking  in  his  direction,  plaintiff  at- 
tempted to  give  an  alarm  by  loud  calls;  that  the  engine  was 
within  a  few  feet  before  the  engineer  turned  around  and  ob- 
served the  automobile  on  the  track  and  after  it  was  too  late  to 
stop  the  advance  of  the  engine ;  that  as  a  result  it  struck  and 
damaged  the  automobile.  It  is  true  that  the  testimony  of  the 
engineer  and  his  fireman  is  to  a  different  state  of  facts.  Ac- 
cording to  the  testimony  of  the  engineer,  he  approached  this 
crossing  on  the  house  track  from  beyond  the  freight  depot, 
and  everything  possible  was  done  to  stop  the  engine  before  it 
reached  the  place  of  the  accident.  That  testimony  presents  a 
question  of  fact,  and  the  jury  having  determined  it  adversely 
to  the  appellant,  this  court  is  not  authorized  to  review  the 
findings  of  the  jury. 

Some  two  or  three  witnesses  testified  ^n  behalf  of  the  plain- 
tiff as  to  the  value  of  the  automobile  at  the  time  of  the 
accident  and  after  it  was  damaged.     Those  witnesses  1 

were  called  and  testified  as  experts.  The  error  claimed 
is  that  it  was  not  shown  that  they  were  familiar  with  the  value 
of  automobiles  such  as  plaintiff's,  or  that  they  were  familiar 
with  its  condition  at  that  particular  time,  and  therefore  ought 
not  to  have  been  permitted  to  testify  as  to  its  value.  The 
witnesses,  without  exception,  had  been  engaged  in  and  had 
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had  some  experience  with  automobiles  both  in  repairing  and 
in  dealing  in  secondhand  automobiles.  One  or  two  of  the  wit- 
nesses so  testifying  had  known  this  particular  automobile  and 
in  the  month  of  August  of  that  year  had  had  some  negotia- 
tions with  the  plaintiff  with  a  view  of  buying  it.  The  weight 
of  such  testimony  was  a  matter  for  the  jury  to  consider  and 
determine.  The  court  did  not  err  in  overruling  defendant's 
objection  to  that  testimony. 

It  is  strenuously  insisted  that,  under  the  facts  shown,  it 
conclusively  appears  that  the  plaintiff  was  guilty  of  negli- 
gence on. his  part  which  caused  the  injury;  that  if  he  had 
looked  and  listened  there  was  nothing  to  prevent  him  from 
seeing  the  approaching  train,  and,  having  failed  to  do  so,  he 
ought  not  be  permitted  to  recover.  The  negligence  claimed 
by  the  plaintiff  is:  First,  that  by  reason  of  the  defective 
crossing  or  depression  between  the  rails  of  defendant's  track 
he  was  prevented  from  crossing  that  track  to  the  space  be- 
tween it  and  the  main  track ;  and,  second,  the  defendant  did 
not  have  its  engine  under  control  as  it  approached  the  cross- 
ing by  reason  of  the  fact  that  the  operators  failed  to  keep  any 
lookout  to  see  the  condition  of  the  track  at  the  street  crossing. 
It  is  insisted  that  by  reason  of  these  acts  of  negligence  the 
injury  resulted.  Manifestly,  nothing  that  the  plaintiff  could 
have  done  by  looking  and  listening  to  see  whether  trains  were 
approaching  would  have  brought  the  depression  in  the  track 
to  his  notice  or  cause  him  to  anticipate  that  the  engineer  in 
charge  of  the  engine  would  negligently  <lrive  his  engine  upon 
the  crossing  without  keeping  a  proper  lookout  to  see  whether 
the  way  was  clear.  The  jury  were  told  in  the  court's  ninth 
instruction  that  it  was  the  duty  of  the  plaintiff,  in  approach- 
ing the  crossings  and  the  track,  to  look  and  listen  and  to  ob- 
serve whether  there  was  any  train  approaching,  and 
that  if  he  failed  to  do  that,  and  an  injury  resulted  from  2, 3 
such  failure  on  his  part,  he  was  not  entitled  to  recover. 
The  jury  were  also  instructed  that  it  was  likewise  the  duty  of 
the  employes  of  defendant  company  in  approaching  a  crossing 
such  as  this  was,  to  observe  and  keep  a  lookout  as  to  whether 
there  was  any  obstruction.    That  reciprocal  duty  on  the  part 
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of  the  plaintiff  and  defendant  has  been  so  repeatedly  an- 
nounced as  the  rule  of  conduct  necessary  by  the  operators  of 
trains  as  well  as  people  attempting  to  cross  tracks  that  it  may 
be  said  to  have  become  elementary.  Olsen  v.  0.  S,  L,  &  U,  N, 
By,  Co,,  9  Utah,  129,  33  Pac.  623 ;  Wilkinson  v.  0.  S.  L,  B. 
Co,,  35  Utah,  110,  99  Pac.  466;  Malizia  v.  0.  S.  L,  B.  Co.,  53 
Utah,  122,  178  Pac.  756;  Shortino  v.  8.  L.  <&  U,  By,  Co,, 
52  Utah,  476, 174  Pac.  860. 

There  is  nothing  in  the  record  to  bring  this  case  within  the 
principle  laid  down  in  the  Shortino  Case,  supria,.  On  the  con- 
trary, the  plaintiff's  testimony  is  to  the  effect  that,  if  the  auto- 
mobile had  not  been  stopped  by  the  defect  in  the  track,  there 
was  ample  time  for  him  to  have  gotten  safely  across,  and  also 
that,  if  the  defendant  had  kept  a  proper  lookout,  the  operators 
of  the  engine  could  have  stopped  the  same  before  reaching  the 
place  of  the  accident. 

The  theory  of  the  defense  was  fairly  submitted  to  the  jury, 
and,  the  jury  having  determined  the  facts  upon  disputed 
testimony,  this  court  is  powerless  to  review  its  findings. 

There  is  no  prejudicial  error  in  the  record. 

The  judgment  is  accordingly  affirmed,  with  costs. 

CORPMAN,  C.  J.,  and  FRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 


GROESBECK  v.  LAKE  SIDE  PRINTING  CO. 
No.  3362.     Decided  December  3,  1919.     (186  Pac.  103.) 

APPI&AI.  and  EiBBOB — EiVIDENCE  GONSIDEBED  FaVORA*BLY  TO  PLAIN- 
TIFF ON  Review  of  Judgment  on  Directed  Verdict.  On  plaintiff's 
appeal  from  Judgment  for  defendant  on  directed  verdict,  the 
Supreme  Court  will  consider  and  apply  the  evidence  in  the 
light  most  favorable  to  plaintiff's  Qause  of  action.  (Page  338.) 
Master  and  Servant — Contributory  Negligence  of  Inexperi- 
enced Job  Press  Feeder  for  Jury.  Whether  inexperienced  four- 
teen year  old  job  press  feeder  operating  a  "rocker  tail"  job 
press  was  contributorily  negligent  in  placing  his  hands  between 
the  upper  edge  of  the  rocker  tail  and  the  crank  shaft,  for  pur- 
pose of  rescuing  a  slip  which  had  been  printed  and  which  he 
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had  been  instructed  not  to  spoil  or  lose,  held  for  the  jury  under 
the  evidence.     (Page  342.) 

3.  Master  and  Seevant — ^Appreciation  op  Danger  by  Minor  Em- 
ployA  Jury  Question.  Where  it  is  not  clear  from  all  the  facts 
and  circumstances,  including  the  age  and  experience  of  minor 
employ^,  whether  he  ought  to  have  known  and  appreciated  the 
danger  of  the  work  he  was  doing,  the  question  of  whether  he 
did  appreciate  the  danger  is  one  of  fact  for  the  jury  and  not  of 
law  for  the  court     (Page  342.) 

4.  Evidence — Judiciai,  Notice.  It  is  a  matter  of  common  knowl- 
edge that  it  is  lack  of  judgment,  rather  than  want  of  knowledge, 
which  minimizes  both  fear  and  caution  in  the  young  and  inex- 
perienced mind.     (Page  342.) 

5.  Master  and  Servant — ^Negligence  of  Minor  Employ1&  Pre- 
cludes Recovery  for  Injuries.  The  law  does  not  permit  a 
minor  servant  to  escape  the  consequence  of  his  own  negligence, 
where  it  is  clear  that  he  did  know  and  appreciate,  or  must  have 
known  and  appreciated,  the  danger.     (Page  343.) 

6.  Master  and  Servant — Negligence  in  Failing  to  Warn  Youth- 
ful Inexperienced  Employ^  Jury  Question.  In  action  for  in- 
juries to  inexperienced  fourteen  year  old  job  press  feeder,  where 
there  was  evidence  that  both  acting  foreman,  who  employed 
him,  and  the  general  foreman,  observed  that  he  was  not  an 
experienced  or  skilled  press  feeder,  whether  it  was  negligence 
not  to  instruct  or  warn  him  as  to  the  danger  of  the  work  held 
for  jury.i     (Page  344.) 

7.  Master  and  Servant — Employer  Must  Warn  Minor  Operating 
Machinery.  Owners  of  machinery,  who  employ  minors  to  oper- 
ate the  machinery,  must  see  to  it  that  the  minors  are  properly 
instructed  and  cautioned  with  respect  to  all  the  dangers  that  are 
necessarily  Incident  to  the  operation  of  such  machinery.  (Page 
344.) 


Appeal  from  District  Court,   Third  District,   Salt  Lake 
County ;  B.  8,  Porter,  Judge. 

Action  by  Percy  Groesbeck  against  the  Lake  Side  Printing 
Company. 

Judgment  for  defendant,  and  plaintiff  appeals. 


1  8tam  V.  Ogden  Packing  d  Provision  Co,,  53  Utah,  248,  177  Pac. 
218. 
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Reversed  and  remanded,  with  directions. 

Morgan  dk  Huffaker  and  M.  L.  Bitche,  all  of  Salt  Lake  City, 
for  appellant. 

Stewart,  Stewart  £  Alexander,  of  Salt  Lake  City,  for  re- 
spondent. 

PRICK,  J. 

The  plaintiff,  a  minor,  by  his  guardian  ad  litem,  brought 
this  action  against  the  defendant,  a  corporation,  in  the  dis- 
trict court  of  Salt  Lake  county,  to  recover  damages  for  per- 
sonal injuries.  The  district  court  directed  a  verdict  for  the 
defendant,  from  which  the  plaintiff  appeals. 

The  plaintiff,  in  his  complaint,  in  substance  alleged  that 
he  is  a  minor  of  the  age  of  fourteen  years ;  that  the  defendant 
is  a  corporation,  and  at  the  time  of  the  injury  complained  of 
he  was  in  its  employ;  that  some  time  after  he  entered  the  em- 
ploy of  the  defendant,  the  date  being  stated  in  the  complaint, 
he  was  directed  to  work  at  a  job  press  and  directed  to  print 
numbered  memoranda  slips  and  was  directed  not  to  lose  any 
**as  they  were  numbered  in  a  series";  that  when  he  entered 
said  employment  tHe  plaintiff  **was  entirely  inexperienced  in 
the  use  of  machinery  and  ignorant  of  the  danger  surrounding 
the  use  of  said  machine  (said  job  press)  '* ;  that  the  defendant 
failed  to  instruct  the  plaintiff  as  to  the  proper  manner  of  op- 
erating said  job  press  and  failed  to  warn  him  of  the  dangers 
incident  to  its  operation ;  and  that  defendant  negligently  di- 
rected him  to  operate  said  job  press  without  explaining  the 
dangers  to  which  one  inexperienced  in  operating  the  same 
would  be  exposed,  etc. ;  ''that  while  operating  said  machine  or 
press  one  of  said  memoranda  slipped  from  plaintiff's  hand 
and  fell  to  the  interior  of  said  press  machine,"  and  plaintiff, 
in  attempting  to  take  said  memorandum  slip  from  said  press, 
got  his  fingers  ** caught  in  said  machine  and  crushed,"  etc. 
After  alleging  that  plaintiff  was  paid  one  dollar  per  day  for 
his  services,  and  making  other  necessary  allegations  respecting 
Vol.  6&— 22 
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the  injury  and  damages,  plaintiff  prayed  judgment. 

Defendant,  in  its  answer,  admitted  the  allegations  respect- 
ing eihployment,  the  age  of  the  plaintiff,  and  that  he  was 
earning  one  dollar  per  day,  and  denied  all  the  alleged  negli- 
gence on  the  part  of  the  defendant.  The  defendant,  with 
great  particularity  and  detail,  described  the  job  press  and 
how  it  was  operated  and  how  the  injury  to  plaintiff  occurred. 
As  an  affirmative  defense,  it  alleged  that  whatever  ddnger 
there  was  in  operating  said  job  press  was  open  and  obvious  to 
any  one;  that  plaintiff  knew  and  appreciated  the  danger,  and 
**  whatever  injuries  that  the  said  plaintiff  suffered  were  re- 
ceived on  account  of  plaintiff's  gross  carelessness  and  con- 
tributory negligence.  * ' 

After  the  plaintiff  had  produced  his  evidence  in  support  of 
the  allegations  of  his  complaint,  and  rested,  the  defendant 
moved  the  court  for  a  directed  verdict.  The  court  granted 
the  motion  and  directed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant.  The  court  based  its  ruling  upon  two 
grounds:  (1)  That  under  the  evidence  adduced  by  the  plain- 
tiff the  defendant  was  not  guilty  of  negligence  in  failing  to 
instruct  or  warn  him  in  operating  the  job  press;  and  (2)  that 
whatever  danger  there  was  in  operating  said  job  press  was 
open  and  visible  to  the  plaintiff,  and  that  he  must  have  seen 
it  in  attempting  to  rescue  the  memorandum  slip  from  the 
press,  and  was  therefore  guilty  of  negligence  as  matter  of  law. 

It  is  impractical  to  set  forth  the  evidence  within  the  limits 
of  an  opinion.  Moreover,  in  view  that  we  feel  con- 
strained to  reverse  the  judgment  upon  the  ground  that  1 
the  e\adence  was  sufficient  to  take  the  case  to  the  jury, 
and  for  that  reason  a  new  trial  must  be  granted,  we  shall  re- 
frain as  much  as  possible  from  discussing  the  effect  of  the 
evidence.  We  shall  therefore,  as  briefly  as  possible,  merely 
refer  to  the  substance  of  the  evidence  relating  to  the  control- 
ling facts.  In  that  connection  it  must  be  kept  in  mind,  how- 
ever, that  in  view  that  the  court  disposed  of  the  case  on  de- 
fendant's  motion  the  evidence  must  be  considered  and  applied 
most  favorable  to  the  plaintiff's  cause  of  action. 

The  evidence,  without  conflict,  shows  that  when  plaintiff 
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was  employed  by  the  defendant  he  was  fourteen  years  and 
four  months  of  age ;  that  for  some  time  preceding  that  time, 
and  while  he  was  attending  school,  he  had  intermittently  and 
irregularly  been  engaged  in  what  is  called  ** feeding"  a  job 
press  for  otie  Coniflf;  that  his  experience  was  quite  limited^ 
indeed  he  had  only  been  feeding  what  he  called  cards  or  heavy 
paper  on  Mr,  Coniff's  job  press;  that  after  school  closed  for 
the  season  he  was  desirous  of  obtaining  something  to  do  in 
some  printing  establishment,  and  with  that  end  in  view  was 
passing  up  Main  street  in  Salt  Lake  City  when  he  noticed  a 
sign  in  defendant's  \^dndow  that  it  wanted  a  ** press  feeder'*; 
that  he  went  into  the  office  of  the  defendant  and  applied  for 
the  position ;  that  the  man  in  charge  of  the  office  to  whom  he 
applied  sent  him  downstairs;  that  he  went  downstairs  as  he 
was  directed ;  that  the  man,  who  was  acting  as  foreman  of  the 
press  room  on  account  of  the  regular  foreman's  absence  on 
his  vacation,  merely  asked  plaintiflE  where  he  had  worked ;  that 
plaintiff  told  him  where  he  had  worked,  and  the  man  in 
charge  then  asked  whether  Mr,  Coniflf  still  operated  the  estab- 
lishment referred  to  by  the  plaintiflf.  The  plaintiff  told  the  act- 
ing foreman  that  he  did,  and  the  foreman  asked  him  whether 
he  had  been  feeding  a  job  press  for  Coniflf,  and  plaintiflf  told 
him  that  he  had  done  so  some  times.  The  acting  foreman  said 
he  was  exceedingly  busy  and  that  he  was  short  two  men  and 
needed  help.  The  acting  foreman  also  testified  as  a  witness 
for  the  plaintiflf  that  he  did  not  stop  to  examine  into  plain- 
tiflf's  ability  or  experience  to  operate  the  job  press,  but  set 
him  to  work,  and  that  he  watched  him  for  a  little  while ;  that 
he  set  him  to  work  on  a  machine  like  the  one  Mr.  Coniflf  had 
and  noticed  that,  while  plaintiflf  was  not  a  skilled  or  experi- 
enced ** feeder,"  yet  he  got  along  with  the  work  for  about  two 
weeks  or  a  little  longer,  when  the  foreman  of  the  establish- 
ment returned.  The  foreman  also  testified  for  the  plaintiflf 
and  said  that  he  noticed  the  plaintiflf  and  in  referring  to  what 
he  observed  about  him  said:  **He  impressed  me  as  having 
little  experience  in  feeding  presses."  The  plaintiflf  was,  how- 
ever, directed  to  feed  certain  ** sales  slips"  on  the  job  press. 
This  he  did  on  the  afternoon  before  the  day  of  the  injury, 
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and  it  was  observed  that  he  was  not  getting  along  first  rate 
with  that  work,  so  he  was  directed  to  work  on  another  press. 
On  the  following  day,  however,  it  seems,  he  was  again  placed 
back  to  feed  the  sales  slips.  These  slips  were  printed  on  thin 
paper,  to  which  plaintiff  said  he  was  unused,  and  were  seri- 
ally numbered.  He  was  directed  by  the  foreman  not  to  lose  or 
spoil  any  of  the  slips,  since  if  that  occurred  it  would  spoil 
**the  book,''  as  the  witness  termed  it. 

The  evidence  shows  that  the  defendant  operated  two  kinds 
of  job  presses.  One  kind  Jiad  a  mechanism  which,  by  the  wit- 
nesses, is  called  a  ''rocker"  or  ** rocker  tail,'*  which  was  in 
front  of  the  feeder  but  below  the  printing  mechanism,  while 
the  other  machine  did  not  have  such  a  mechanism.  It  seems 
that,  in  case  the  paper  or  card  on  which  printing  was  to  be 
done  slipped  from  the  guides  after  it  was  placed  therein  by 
the  feeder,  it  would  fall  upon  this  rocker  tail  in  the  one  kind 
of  press  and  in  the  other,  which  did  not  have  the  rocker  tail, 
the  paper  or  card  would  fall  to  the  floor.  It  also  appears  that, 
while  the  plaintiff  had  operated  or  had  been  feeding  both 
kinds  of  presses,  he  had  operated  or  fed  the  kind  without  the 
rocker  tail  most,  or  about  two-thirds,  of  the  time  that  he  was 
in  defendant's  employ.  His  testimony,  which  we  must  as- 
sume to  be  true,  leaves  no  room  for  doubt  that  he  did  not 
clearly  understand  the  operation  of  the  so-called  **  rocker 
tail,'*  which,  it  seems,  was  used  as  a  device  to  balance  other 
parts  of  the  machinery  and  was  so  constructed  that  when  the 
press  was  in  use  it  would  rise  and  fall  and  in  doing  so  would 
close  tight  up  against  the  crank  shaft  which  passed  horizon- 
tally in  front  of  the  feeder  or  operator  but  below  the  feeding 
mechanism.  It  further  appears  that  in  feeding  the  slips  the 
plaintiff  had  experienced  some  trouble,  in  that  some  of  them 
would  fall  on  the  floor  or  otherwise  get  soiled.  It  also  ap- 
peared that  one  of  the  slips  fell  upon  this  so-called  **  rocker 
tail,"  and  when  the  plaintiff  noticed  it  lying  there  he,  without 
stopping  the  machine,  which  he  might  have  done,  attempted 
to  **grab"  it,  as  he  says,  from  the  rocker  tail,  and  in  doing 
that  his  fingers  were  caught  between  the  shaft  aforesaid  and 
the  upper  edge  of  the  rocker  tail  and  injured,  so  that  all  four 
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fingers  of  his  right  hand  had  to  be  amputated  at  or  near  the 
second  joint.  The  plaintiff,  in  testifying,  clearly  indicated, 
when  all  of  his  testimony  is  considered,  that  he  did  not  notice 
the  operation  of  the  rocker  tail  and  apparently  was  not  aware 
that  it  rose  and  fell  and  in  doing  so  would  close  up  tightly 
against  the  crank  shaft  as  before  stated. 

Defendant's  counsel  insist,  and  it  seems  the  district  court 
so  held,  that  the  movements  of  the  rocker  tail  were  apparent 
to  any  one,  and  that  the  plaintiff,  the  same  as  any  one  else, 
was  bound  to  know  that,  if  he  placed  his  hand  or  fingers  be- 
tween the  upper  edge  of  the  rocker  tail  and  the  shaft  afore- 
said, they  would  be  injured  or  crushed.  Much  time  and  ef- 
fort were  spent  in  cross-examining  the  plaintiff  to  make  him 
admit  that  he  could  see  the  movements  of  the  mechanism,  in- 
cluding the  rocker  tail,  and  that  he  knew  what  the  conse- 
quefices  would  be  if  he  got  his  fingers  between  the  rocker  tail 
and  the  shaft  aforesaid.  The  plaintiff,  it  seems  to  us,  in  de- 
scribing how  the  accident  occurred,  was  very  frank.  Prom  a 
consideration  of  all  of  his  testimony,  however,  which  we  shall 
not  pause  to  repeat  here,  it  is,  to  say  the  least,  not  so  clear  that 
a  court  can  say  as  matter  of  law  that  in  view  of  his  age  and 
lack  of  experience  and  skill  he  necessarily  should  have  ap- 
preciated the  danger  of  attempting  to  rescue  the  slip  when  he 
saw  it  lying  upon  the  rocker  tail  as  before  stated.  The  plain- 
tiff frankly  admitted,  what  is  but  natural,  that  he  desired  to ' 
avoid  the  loss  of  any  of  the  slips  which  wfire  consecutively 
numbered.  It  also  appeared  that  he  did  not  fully  succeed, 
and  in  view  of  that  became  quite  concerned  or  anxious  to  spoil 
or  to  lose  as  few  of  the  numbered  slips  as  possible,  and  that 
he  was  afraid  that  if  he  stopped  the  machine  too  frequently 
or  lost  or  spoiled  too  many  slips  he  would  be  "fired,"  as  he 
puts  it,  or  lose  his  position.  It  is  quite  true,  as  suggested  by 
defendant's  counsel,  that  the  question  is  not  what  did  the 
plaintiff  actually  see,  know,  or  appreciate,  but  that  the  ques- 
tion is,  what,  in  view  of  all  the  circumstances  and  his  ability 
to  see  and  appreciate,  should  he  have  known  and  appreciated  f 
It  is,  however,  also  true  that  in  case  of  a  minor,  imless  from 
all  of  the  facts  and  circumstances,  including  the  age  and  ex- 
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perience  of  such  minor,  it  is  clear  that  he  ought  to  have 
known  and  appreciated  the  danger,  the  question  of  2 

whether  he  did  so  or  not  is  one  of  fa,ct  and  must  be  de- 
termined by  a  jury  as  such  and  not  one  of  law  to  be  deter- 
mined by  the  court  as  a  matter  of  law.  It  is  clear  that  both 
the  judge  who  granted  the  motion  for  a  directed  verdict  and 
the  one  who  subsequently  passed  upon  the  motion  for  a  new 
trial  were  confident  that  whatever  danger  there  was  in  op- 
erating the  job  press  was  so  open  and  obvious  that  a  child 
must  have  seen  and  appreciated  it.  The  job  press  was 
brought  into  court  during  the  trial,  and  the  manner  of  op- 
erating it  in  feeding  the  slips  was  illustrated  to  both  the 
court  and  the  jury.  If  the  jury  had  found  the  facts  against 
the  plaintiff,  there  would  be  no  escape  from  their  con- 
clusion ;  but  it  is  not  so  clear  that  a  court  had  a  right  3 
to  pass  upon  the  facts  against  the  plaintiff  as  a  matter 
of  law.  No  doubt  both  judges  were  impressed  with  what  they 
saw  demonstrated  in  their  presence.  The  judges,  however, 
saw  only  through  their  own  eyes  and  arrived  at  their  conclu- 
sions from  the  exercise  of  their  mature  judgments.  It  is  a 
matter  of  such  common  knowledge  that  courts,  as  well  as 
others,  are  bound  to  keep  it  constantly  in  mind,  that  it 
is  the  lack  of  judgment  rather  than  the  want  of  knowl-  4 
edge  which  minimizes  both  fear  and  caution  in  the 
young  and  inexperienced  mind.  While  it  well  may  be  said 
that  it  is  just  ai?  palpable  to  a  child  that  it  will  suffer  injury 
if  it  jumps  out  of  an  open  window  from  an  upper  story  of  a 
building  as  it  is  to  an  adult,  yet  if  the  question  is  one  of  rescu- 
ing some  object  which  is  about  to  fall  or  is  falling  out  of  the 
open  window  it  is  the  immature  in  mind  and  judgment  that 
wiU  take  the  greater  risk  in  rescuing  the  falling  object  be- 
cause of  their  lack  of  experience  and  want  of  jnature  judg- 
ment. It  is  for  that  reason  that -both  humanity  and  the 
wisdom  of  the  law  require  that  in  case  a  minor  is  injured — 
and  this  is  especially  true  in  operating  machinery — ^when  the 
contention  is  made  that  the  injury  is  the  result  of  his  own 
negligence,  that  question,  except  in  rare  cases,  must  be  sub- 
mitted to  a  jury  to  be  determined  as  a  question  of  fact  and 
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cannot  be  determined  by  a  court  as  a  question  of  law.    While 
the  law  does  not  permit  a  minor  to  escape  the  consequences 
of  his  own  negligence  where  it  is  clear  that  he  did  know  and 
appreciate,  or  m'ust  have  known  and  appreciated,  the 
danger,  yet  whether  he  did  or  did  not  know,  and,  if  he  6 

knew,  whether  he  appreciated  the  danger,  except  in 
very  clear  cases,  should  be  determined  from  all  the  facts  and 
circumstances  in  each  case.  Injustice  is  far  more  likely  to 
result  from  attempting  to  dispose  of  such  intricate  questions 
of  fact  by  the  court  as  a  matter  of  law,  than  from  submitting 
the  evidence  to  a  jury  of  men  engaged  in  different  callings 
and  with  a  wide  experience,  under  proper  instructions  re- 
specting the  law.  The  question  of  whether  the  immature 
mind  should  be  required  to  suffer  the  consequences  of  his  acts 
in  view  of  a  particular  train  of  circumstances  always  pre- 
sents a  more  or  less  delicate  question  which  should  not  be  too 
hastily  determined  by  a  court  as  a  matter  of  law. 

The  district  court,  however,  also  ruled  that  defendant  was 
not  negligent  in  failing  to  instruct  or  to  warn  the  plaintiff  of 
the  danger  to  which  he  might  be  exposed  in  feeding  the 
presses.    In  passing  upon  that  question  the  court  said : 

"A  person  making  application  for  any  particular  job  is  presumed 
to  know  how  to  do  that  job." 

This  was  predicated  upon  the  statement  that  the  plaintiff 
had  made  application  for  the  job  of  press  feeder.  The  court, 
it  seems,  overlooked  the  fact  that  both  the  acting  as  well  as 
the  general  foreman  testified  that  they  at  once  observed  that 
the  plaintiff  was  not  an  experienced  or  skilled  press  feeder. 
The  presumption  referred  to,  if  it  exists  at  all  in  the  case  of 
a  minor,  a  question  we  do  not  decide,  was  thus  modified  if  not 
entirely  overcome  by  what  those  two  witnesses  said  they  ob- 
served concerning  the  plaintiff's  skill  and  ability. 

In  view  of  this,  we  are  oi  the  opinion  that  whether,  under 
all  the  circumstances,  it  was  negligence  not  to  instruct  or  to 
warn  the  plaintiff,  was  also  a  question  of  fact  for  the  jury 
and  not  one  of  law  for  the  court.  Let  it  be  remembered  that, 
if  the  owners  of  machinery  shall  employ  minors  to  operate  it, 
such  o^ers  must  see  to  it  that  the  minors  are  properly  in- 
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structed  and  cautioned  with  respect  to  all  the  dangers  that  are 
necessarily  incident  to  the  operation  of  such  machinery.  To 
do  that  places  no  hardship  upon  the  owners  of  ma- 
chinery and  merely  effectuates  the  humane  purposes  6,7 
and  wisdom  of  the  law.  Upon  that  subject  the  law  is  so 
admirably  stated  by  the  Supreme  Court  of  California,  in  the 
case  of  Foley  v.  California  Horseshoe  Co.,  115  Cal.  184,  47 
Pac.  42,  56  Am.  St.  Rep.  87,  that  we  take  the  liberty  of  quot- 
ing somewhat  copiously  from  the  opinion  in  that  case  and 
adopting  it  as  reflecting  our  own  views  upon  the  subject : 

"Were  the  employ^  in  this  case  an  adult,  the  rule  might  well  be 
different;  but  the  very  reason  why  an  adult  under  these  circum- 
stances would  be  held  to  have  taken  the  risk  while  screwing  on 
the  nut  serves  to  show  the  injustice  and  hardship  which  would 
result  if  it  were  sought  to  be  applied  to  a  minor.  The  question 
of  the  taking  of  a  risk,  the  question  of  the  assumption  of  responsi- 
bility in  a  given  act,  is  determined  as  much  upon  the  matter  of 
judgment  as  upon  the  matter  of  knowledge.  An  adult  employ(^, 
when  the  facts  are  known  to  him,  is  presumed  in  law  to  exercise 
the  same  Judgment  *  *  *  as  would  the  employer.  The  em- 
ployer's duty  is  fulfilled,  and  he  is  not  negligent,  if  he  puts  the 
employ^  in  full  possession  of  the  faots,  and  makes  bim  acquainted 
with  the  attendant  dangers  and  risks.  ♦  ♦  ♦  The  conduct  of 
the  child,  however,  is  and  should  be  viewed  and  measured  by  a 
different  rule.  ♦  ♦  ♦  Knowledge  he  may  have;  facts  he  may 
acquire;  but  the  ability  to  apply  his  knowledge  or  to  reason  upon  his 
facts  comes  to  him  later  in  life.  ♦  ♦  ♦  It  would  be  barbarous 
to  hold  him  to  the  same  accountability  as  is  held  the  adult  em- 
ploy4,  who  is  an  independent  free  agent.  Their  conduct  is  to  be 
Judged  in  accordance  with  the  limited  knowledge,  experience,  and 
Judgment  which  they  possess  when  called  upon  to  act.  And  it  must, 
from  the  nature  of  the  case,  be  a  question  of  fact  for  the  Jury, 
rather  than  of  law  for  the  court,  to  say  whether  or  not,  in  the 
performance  of  a  given  task,  the  child  duly  exercised  such  judg- 
ment as  he  possessed,  taking  into  consideration  his  years,  his  ex- 
perience, and  his  ability.  This  must  necessarily  give  rise  to  a 
different  rule  from  that  so  well  established,  which  measures  the 
conduct  of  the  adult  by  that  which  might  be  expected  of  the 
ordinarily  prudent  person  placed  in  the  same  position." 

The  foregoing  language  was  approved  and  adopted  by  the 
same  court  in  the  case  of  0^ Connor  v.  Oolden  Oate,  etc,  Co,, 
135  Cal.  537,  544,  67  Pac.  966,  969  (87  Am.  St.  Rep.  127). 
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To  the  same  effect  are  the  following  cases:  Mansfield  v. 
Eagle  Box,  etc.,  Co,,  136  Cal.  622,  69  Pac.  425;  Kaillen  v. 
Northwestern  Bedding  Co.,  46  Minn.  187,  48  N.  W.  779,  and 
Kuphal  V.  Western  Mont.  Flouring  Co.,  43  Mont.  18,  114  Pac. 
122. 

In  Man^fi^Vd  v.  Eagle  Box,  etc.,  Co.,  supra,  it  is  said : 
"Common  prudence  demanded  that  this  inexperienced  young  man, 
commanded  to  work  with  a  dangerous  machine,  with  which  he 
was  not  at  all  familiar,  should  have  been  fully  and  specifically  in- 
structed in  the  safest  methods  of  doing  this  work.  To  put  them 
to  work  without  these  instructions  was  negligence,  and  the  jury, 
could  well  have  concluded  from  the  facts  in  evidence  that  plaintiff's 
crippled  hand  was  the  proximate  result  of  such  negligence.'' 

Lest  we  be  misunderstood,  we  desire  to  state  that  we  do  not 
contend  that  the  facts  in  the  case  at  bar  are  parallel  with  the 
facts  in  the  case  just  quoted  from.  Nor  do  we  hold  as  a  mat- 
ter of  law  that  it  was  the  duty  of  the  defendant  to  instruct  or 
warn  the  plaintiff,  but  what  we  do  hold  is  that  the  evidence  is 
such  that  the  question  of  defendant's  negligence  in  that  re- 
gard, as  well  as  the  question  of  contributory  negligence  on 
the  part  of  the  plaintiff,  should  have  been  submitted  to  the 
jury  to  pajss  on,  and  that  the  district  court  erred  in  deciding 
those  questions  as  questions  of  law.  We  have  therefore 
quoted  from  the  last  California  case  only  for  the  purpose  of 
illustrating  the  general  views  of  the  courts. 

The  case  of  Kaillen  v.  Northwestern  Bedding  Co.,  supra,  is 
as  nearly  a  parallel  case  to  the  one  at  bar  as  it  well  could  be. 
In  the  first  headnote,  which  correctly  reflects  the  decision,  it 
is  said: 

"Whether  it  was  negligence  on  the  part  of  defendant  to  put  the 
plaintiff  to  work  on  a  certain  machine  without  informing  him 
as  to  the  dangers  incident  to  operating  it,  or  whether  the  plain- 
tiff ought,  in  the  exercise  of  ordinary  prudence,  to  have  fully 
understood  these  dangers  without  being  told  of  them,  was,  under 
the  evidence  in  this  case,  a  question  for  the  jury." 

It  is  not  necessary  to  pursue  the  subject  further. 

Defendant's  counsel  have  referred. us  to  the  following  cases 
which  they  contend  support  their  contention  that  the  district 
court  was  right  in  withdrawing  the  case  from  the  jury, 
namely:    Mithen  v.  Jefery,  259  111.  372,  102  N.  E.  778;  Der- 
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ringer  v.  Tatley,  34  N.  D.  43,  157  N.  W.  811,  L.  R.  A.  1917P, 
187 ;  and  Silvia  v.  Sagamore  Mfg.  Co.,  177  Mass.  476,  59  1^.  E. 
73.  Without  pausing  to  review  those  cases,  it  must  suffice  to 
say  that  in  some  aspects  they  are  clearly  distinguishable  from 
the  case  at  bar  and  from  those  cited  above  in  support  of 
plaintiff's  contentions. 

We  remark,  there  is  nothing  in  any  of  the  cases  referred  to 
by  counsel  which  emanate  from  this  court  which  in  any  way 
is  contrary  to  the  doctrine  laid  down  in  the  cases  we  have 
quoted  from.  As  the  latest  expression  of  this  court,  we  refer 
to  Stam  V.  Ogden  Packing,  etc.,  Co.,  53  Utah  248, 177  Pac.  218. 

In  conclusion,  we  desire  to  add  that  counsel  for  both  sides 
deserve  our  commendation  in  citing  only  such  cases  as  they 
deemed  actually  supported  their  respective  views.  Usually 
counsel  cite  a  large  list  of  cases  and  place  the  burden  upon  us 
to  examine  all  of  them  and  determine  which  are  and  which  are 
not  in  point.  It  should  always  be  remembered  by  counsel 
that  it  is  rare  when  two  cases  are  precisely  parallel.  As  a  rule 
each  case  presents  some  feature  not  present  in  any  other,  and 
hence  all  that  can  be  accomplished  by  the  citation  of  cases  is 
to  illustrate  the  controlling  principles.  That  may  just  as  well 
be  accomplished  (and  generally  is  more  effectively  done)  by 
the  citation  of  a  few  well-considered  cases  as  by  citing  a  large 
number  of  analogous  ones. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  is  remanded  to  the  district  court  of  Salt  Lake  county, 
with  directions  to  grant  a  new  trial  and  to  proceed  with  the 
case  in  accordance  with  the  views  herein  expressed.  Plaintiff 
to  recover  costs  on  appeal. 

CORPMAN,  C.  J.,  and  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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ARMSTRONG  v.  LARSEN. 
No.  3378.     Decided   December  3,   1919.     (186   Pac.  97.) 

1.  CoNT»ACTS — ^Necessity  of  Instructions  as  to  Rights  of  Par- 
ties Under  Unambiguous  Contract.  Where  the  terms  of  a 
written  contract  sued  upon  are  neither  ambiguous  nor  uncer- 
tain, it  is  the  duty  of  the  court  to  construe  the  contract  and 
to  advise  the  jury  of  the  respective  rights  of  the  parties  there- 
under.    (Page  350.) 

2.  Appeal  and  Error — Refusal  of  Instructions  Explaining 
Unambiguous  Contract  Prejudicial  Error.  In  an  action  for 
breach  of  a  contract  to  deliver  lambs  sold,  where  defendant 
claimed  that  the  agreement  required  only  wether  lambs  born 
of  his  herd  to  be  delivered,  which  requirement  did  not  appear 
in  contract,  it  was  prejudicial  error  to  refuse  to  instruct,  as 
requested,  that  contract  was  not  so  limited.^     (Page  350.) 

3.  Tblal — Error  in  Refusing  Instruction  Not  Cubed  by  Instruc- 
tion Given.  In  an  action  for  breach  of  a  contract  to  deliver 
lambs  where  defendant  claimed  that  only  wether  lambs  raised 
from  his  own  herd  were  to  be  included,  refusal  of  an  instruc- 
tion that  the  contract  did  not  contain  such  a  limitation  held 
not  cured  by  another  instruction  merely  to  the  effect  that  the 
breach  of  the  contract  gave  rise  to  a  cause  of  action  for  dam- 
ages; such  instruction  being  in  no  sense  an  interpretation  of 
the  legal  rights  of  the  parties.^     (Page  351.) 

4.  Evidence — Entire  Conversation  Relating  to  Accord  and  Sat- 
isfaction Admissible.  In  an  action  for  breach  of  a  contract 
to  deliver  lambs  sold,  wherein  defendant  alleged  the  making 
of  a  subsequent  contract  that  only  wether  lambs  bom  of  his 
own  herd  were  to  be  delivered,  it  was  error  to  refuse  to  admit 
the  entire  conversation  relating  to  such  subsequent  agreement, 
since  if  it  had  existed  it  would  have  been  one  of  accord  and 
satisfaction.     (Page  351.) 

5.  Trial — Instruction  SuFMrmNG  Issue  of  Breach  ,of  Contract, 
Not  Applicable  to  Issue,  Error.  In  an  action  for  breach  of  a 
contract  to  deliver  lambs,  where  defendant  while  admitting 
the  breach  claimed  the  subsequent  contract  provided  merely 
for  the  delivery  of  wether  lambs  born  of  his  own  herd,  in- 
structions submitting  the  issue  of  breach  to  the  jury  held 
erroneous.    (Page  353.) 


1  Citing  Bank  v.  Peterson,  33  Utah,  209,  93  Pac.  566,  126  Am. 
St.  Rep.  817: 

2  Bailey  v.  Spalding-Livingston  Co,,  43  Utah,  535,  136  Pac.  962, 
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Appeal  from  Seventh  District  Court,  Sanpete  County: 
George  Christensen,  Judge. 

Action  by  John  Armstrong  against  James  Larsen. 

Jndgment  for  defendant,  and  plaintiff  appeals. 

Reversed  and  remanded,  with  instructions. 

Dilworth  Woolley,  of  Manti,  for  appellant. 

James  W,  Cherry,  of  Mt.  Pleasant,  for  respondent. 

GIDEON,  J. 

This  is  an  action  for  breach  of  contract.  On  March  12, 
1917,  plaintiff  and  defendant  entered  into  the  following  writ- 
ten agreement: 

"This  contract  between  James  Larson  of  Mt.  Pleasant,  Utah,  and 
John  Armstrong  of  Ephraim,  Utah,  the  said  James  X^rsen  agrees 
to  seU  1,000  lambs  to  John  Armstrong  and  deliver  them  on  his  farm 
in  Pigeon  Hollow  October  5th,  or  6th,  1917,  for  ten  cents  per  pound, 
said  lambs  to  be  weighed  up  dry  with  dry  fleeces  after  twelve  hours 
stand  in  dry  corral;  all  body  wrinkles,  scrubs,  beaters,  lame  and 
sick  cut  back;  said  lambs  to  be  dipped  if  there  is  dipping  order 
and  to  pass  inspection  at  time  of  delivery;  said  James  Larson  here- 
by acknowledges  receipt  of  flfty  cents  per  head  as  part  payment; 
that  balance  of  purchase  price  to  be  paid  at  time  of  delivery." 

The  foregoing  contract  is  alleged  in  the  complaint ;  also,  the 
delivery  of  511  of  the  1,000  lambs.  Damage  is  claimed  for 
failure  to  deliver  the  full  number  specified.  ^ 

The  answer  admits  entering  into  the  written  contract,  but 
alleges: 

"That  in  addition  thereto  the  said  parties  expressly  agreed  that 
the  number  and  kind  of  lambs  agreed  to  be  sold  and  delivered  was 
restricted  and  limited  to  the  male  wether  lambs  to  be  born  to  the 
herd  or  band  of  sheep  then  owned  by  defendant.  Defendant  alleges 
that  the  number  of  male  wether  lambs  theretofore  born  of  that  herd 
or  band  of  sheep  owned  by  him  at  the  date  of  said  agreement 
amounted  to  511  head,  and  no  more,  all  of  which  were  delivered  to 
said  plaintiff  pursuant  to  said  agreement." 
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As  a  further  defense,  it  is  alleged  that  at  the  date  of  de- 
livery of  the  511  lambs  defendant  agreed  to  deliver  an  addi- 
tional 100  lambs  not  included  in  the  contract  at  the  price  of 
ten  cents  per  pound,  and  that  plaintiff  accepted  such  addi- 
tional lambs  in  full  satisfaction  of  defendant's  obligations  un- 
der said  agreement. 

In  his  reply  plaintiff  admitted  the  receipt  of  ninety-one 
lambs  in  addition  to  the  511,  but  denied  that  the  same  were 
received  in  discharge  or  release  of  the  defendant  from  the 
obligations  of  the  ^vritten  contract. 

All  that  part  of  defendant's  answer  alleging  that  an  agree- 
ment was  made  by  the  parties  to  the  effect  that  the  terms  of 
the  contract  were  restricted  to  either  lambs  born  to  the  herd  of 
defendant  or  to  wether  lambs  was  stricken  out  on  motion  of 
plaintiff  as  **sham  and  irrelevant.*'  On  the  issues  then  re- 
maining the  case  went  to  trial.  The  jury  returned  a  verdict 
in  favor  of  the  defendant.    Plaintiff  appeals. 

The  admission  of  testimony  over  plaintiff's  objections,  the 
giving  of  certain  instructions,  and  the  refusal  to  give  other 
instructions  as  requested  by  plaintiff,  are  assigned  as  error. 

The  status  of  the  pleadings  left  only  two  questions  for  the 
jury  to  determine:  (1)  Did  the  plaintiff  and  defendant 
agree  that  the  delivery  and  acceptance  of  the  additional 
ninety-one  lambs  at  the  price  of  10  cents  per  pound  should  be 
in  full  satisfaction  of  defendant's  obligations  under  the  con- 
tract? (2)  If  such  lambs  were  not  so  accepted,  what  amount 
of  damages,  if  any,  was  the  plaintiff  entitled  to  recover?  If 
the  jury  determined  the  first  question  in  favor  of  defendant, 
it  was  not  necessary  to  consider  and  determine  the  second. 

The  court  was  evidently  of  the  opinion  that  by  the  terms  of 
the  contract  the  defendant  was  not  entitled  to  limit  or  vary 
the  written  agreement  by  showing  that  only  wether  lambs  and 
such  wether  lambs  as  were  born  of  defendant's  herd  were  in- 
tended to  be  included  in  the  contract.  The  defendant  testi- 
fied, however,  in  repeating  the  alleged  conversations  between 
plaintiff  aild  defendant  at  the  date  of  the  delivery  of  the  511 
lambs,  and  in  answer  to  the  statement  made  by  the  plaintiff, 
that  he  (plaintiff)   could  buy  the  number  of  lambs  not  de- 
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livered  as  fixed  by  the  contract  and  make  the  defendant  pay 
the  difference: 

"Tou  can  do  as  you  like  about  that,  and  then  I  says  you  are  not 
entitled  to  this  kind  of  lambs;  you  are  not  entitled  to  anything 
but  wether  lambs." 

In  answer  to  the  further  question,  **Was  there  anything 
said  about  what  he  was  entitled  to  do!"  the  witness  replied, 
**I  said  that  he  wasn't  entitled  to  anything  but  fat  wether 
lambs."  The  same  thought  was  afterwards  repeatedly  re- 
aflirmed  in  the  testimony  of  the  same  witness.  This  and  other 
similar  testimony  by  the  defendant  and  his  witnesses  must 
have  tended  to  impress  the  jury  that  it  was  the  intent  of  the 
parties  at  the  time  of  making  the  contract  that  only  wether 
lambs  from  the  herd  of  the  defendant  were  included  in  tlie 
contract  and  that  the  defendant  was  not  obligated  to  deliver 
any  other  or  additional  lambs.  Much  of  this  testimony  was 
admitted  without  objection,  but  at  the  close  of  the  case  the 
plaintiff  requested  the  court  to  give  the  following  instruction : 

'*Tou  are  instructed  that  the  contract  in  this  case  specifies  1,000 
head  of  lambs  and  that  it  does  not  limit  the  lambs  which  Larsen 
agreed  to  sell  to  the  wether  lambs  of  Larsen's  herd;  but  that  the 
term  '1,000  lambs'  means  simply  1,000  young  sheep,  which  may  be 
ewe  lambs  or  wether  lambs  or  may  be  made  up  of  both  ewe  lambe 
and  wether  lambs.  Neither  does  the  contract  apply  only  to  the 
lambs  of  Larson's  herd;  the  only  limitations  in  the  contract  being 
that  the  lambe  of  the  kind  therein  mentioned,  to  wit,  the  sick,  the 
cripples,  those  with  body-wrinkles,  and  beaters,  which  are  the 
motherless  lambs,  should  be  cut  back  or  taken  out  of  the  herd  be- 
fore delivery  to  the  buyer." 

The  refusal  of  the  court  to  give  this  instruction  is  assigned 
as  error. 

The  terms  of  the  written  contract  are  neither  ambiguous 
nor  uncertain.  It  was  therefore  the  duty  of  the  court 
to  construe  the  contract  and  advise  the  jury  of  the  re-  1, 2 
spective  rights  of  the  parties  thereunder.  The  request 
embodied  a  correct  interpretation  of  the  contract.  It  was  the 
duty  of  the  court  to  give  that  or  similar  instruction.  The 
failure  to  do  so,  in  our  judgment,  constituted  prejudicial  er- 
ror. Bank  v.  Peterson,  33  Utah,  209,  93  Pac.  566,  126  Am. 
St.  Rep.  817;  Lowry  v.  Megee,  52  Ind.  107;  Kamphotise  v. 
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Oaffner,  73  lU.  453 ;  Oage  v.  Meyers,  59  Mich.  300,  26  N.  W. 
522. 

Nor  do  we  think  the  court  by  its  sixth  instruction  cured  the 
error  in  refusing  the  above  request.  In  that  instruction  the 
jury  were  told  that  the  contract  was  admitted;  that  the  de- 
fendant in  that  contract  agreed  to  sell  and  deliver,  to  the 
plaintiff  1,000  lambs;  that  the  failure  or  refusal  on  the  part 
of  the  defendant  to  deliver  lambs  "of  the  kind  described  in 
said  contract"  constituted  a  breach  of  the  same  on  the  part 
of  the  defendant  which  at  once  gave  rise  to  a  cause  of  action 
in  plaintiff's  favor  for  damages.  Nothing  is  said  in  that  in- 
struction that  would  enlighten  the  jury  respecting  the  nature 
or  kind  of  lambs  described  in  the  contract  or  what  quality  of 
lambs  the  defendant  was  obligated  to  deliver  and  the 
plaintiff  had  a  right  to  demand.     In  other  words,  the  3 

instruction  was  simply  to  the  effect  that  the  breach  of 
the  contract  gave  rise  to  a  cause  of  action  for  damages  and 
was  in  no  sense  an  interpretation  or  definition  of  the  legal 
rights  and  duties  of  the  parties  to  the  contract  gathered  and 
determined  from  the  terms  of  the  ^  contract.  Some  additional 
instruction  such  as  the  one  requested,  interpreting  and  ap- 
plying the  provisions  of  the  contract,  should  have  been  given. 
Bailey  v.  Spalding-Livingston  Co.,  43  Utah,  535, 136  Pac.  962. 

The  new  agreement  of  accord  and  satisfaction,  if  it  existed, 
grew  out  of  and  was  the  result  of  the  negotiations  had 
between  plaintiff  and  defendant  at  the  date  of  delivery  4 

of  the  511  lambs.  The  making  of  any  such  agreement 
or  adjustment  is  denied  by  plaintiff.  The  consummation  or 
existence  of  such  agreement  was  therefore  a  question  of  fact 
to  be  determined  by  the  jury.  The  defendant  was  well  within 
his  rights  in  insisting  upon  having  presented  to  the  jury  the 
entire  conversations  between  the  parties  at  that  time  relating 
to  and  which  defendant  claimed  constituted  or  led  up  to  the 
contract  made  at  that  time.  In  these  conversations,  as  shown 
by  the  record,  reference  was  repeatedly  made  to  the  rights  of 
the  parties  under  the  contract  and  what  the  defendant  in- 
sisted was  his  duty  thereunder  respecting  the  kind  of  lambs  to 
be  delivered  by  him.    Such  testimony  constituted  additional 
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reasons  why  it  was  incumbent  upon  the  court  to  give  the  re- 
quested instruction  or  some  similar  instruction  embodying  the 
same  thought.  Had  the  court  by  any  instruction  advised  the 
jury  that  that  particular  testimony  could  in  no  way  have  any 
bearing  upon  or  limit  the  rights  of  the  plaintiff  under  the 
written  contract,  but  that  they  could  consider  that  testimony 
only  in  determining  whether  the  alleged  agreement  of  accord 
and  satisfaction  had  been  entered  into,  the  failure  to  give  the 
,  requested  instruction  might  dot  have  constituted  reversible 
error;  but,  the  matter  having  been  called  to  the  attention  of 
the  court  by  defendant's  request,  it  was  its  duty  to  instruct 
as  requested  or  to  give  some  similar  instruction. 

Complaint  is  also  made  of  certain  remarks  made  by  counsel 
for  respondent  while  addressing  the  jury.  At  another  trial  of 
this  cause  an  occasion  for  that  line  of  argument  is  not  likely 
to  occur.  For  that  reason  no  opinion  is  expressed  as  to 
whether  or  not  this  particular  assignment  of  error  has  merit. 

As  this  case  must  be  reversed  and  a  new  trial  had.  it  seems 
advisable  that  some  reference  be  made  to  certain  other  in- 
structions given  to  the  jury  upon  which  no  assignments  of 
error  are  predicated,  and  which  therefore  are  not  before  this 
court  so  far  as  this  appeal  is  concerned.  The  court,  after 
stating  the  issues  by  reading  the  pleadings,  proceeded  to  tell 
the  jury  that,  the  execution  of  the  contract  being  admitted, 
one  of  the  material  issues  left  for#the  jury's  determination 
was :  Did  the  defendant,  on  or  about  October  8, 1917,  comply 
with  and  fulfill  the  terms  of  said  contract!  The  jury  were 
then  instructed,  in  the  next  subdivision,  that  if  they  found 
that  the  defendant  did  not  comply  with  and  fulfill  the  t^mis 
of  the  contract  on  October  8,  1917,  they  should  then  deter- 
mine whether  the  plaintiff,  for  the  consideration  of  the  sale  of 
the  ninety-one  additional  lambs  at  ten  cents  per  pound,  agreed 
to  release  and  discharge  the  defendant  from  all  obligations 
under  the  contract.  In  the  next  subdivision  of  the  same  in- 
struction the  jury  were  told  that  if  they  found  that  the  de- 
fendant did  not  fulfill  the  terms  of  the  contract  on  October  8, 
1917,  and  if  they  further  found  that  the  plaintiff  did  not  agree 
to  release  the  defendant  by  reason  of  the  sale  of  the  additional 
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sheep,  then  they  should  determine  the  amount  of  damages,  if 
any,  the  plaintiff  had  sustained  by  the  breach  of  the 
contract.     As   indicated   above,   the  question   of  the  5 

breach  of  the  contract  was  not  in  issue.  It  was  testified 
by  both  the  plaintiff  and  the  defendant  and  all  the  other  wit- 
nesses testifying  upon  that  point  that  the  full  number  of 
lambs  mentioned  in  the  contract  had  not  been  delivered.  The 
breach  of  the  contract,  under  the  proper  construction  of  the 
contract,  was  therefore  not  in  issue  and  was  not  in  question, 
and  the  jury  had  nothing  to  consider  or  find  upon  that  issue. 
The  other  propositions  included  in  that  instruction  were  er- 
roneous for  the  reason  that  they  contailied  elements  which 
were  not  necessary  for  the  jury  to  consider  in  determining 
their  answer  to  the  question  propounded  in  such  subdivision 
or  instruction. 

The  judgment  is  reversed,  and  the  cause  is  remanded  to 
the  district  court,  with  instructions  to  grant  a  new  trial.  Ap- 
pellant to  recover  costs  on  appeal. 

CORPMAN,  C.  J.,  and  PRICK,  *  WEBER,  and  THUR 
MAN,  JJ.,  concur. 


MALSTROM  v.  LUND. 

No.  3387.     Decided  December  4,  1919.     Rehearing  denied  January 
2.  1920.     (185  Pac.  1109.) 

1.  Appeal  and  Erboe — Findings  Suppobtid  by  Compktent  Tton- 
MONT  Not  Reviewable.  Where  the  record  conclusively  shows 
that  there  is  substantial  competent  testimony  to  support  the 
trial  court's  findings,  the  Supreme  Court  ia  powerless  to  review 
the  record  to  determine  the  weight  of  the  testimony.  (Page 
366.) 

2.  Gifts — Tbustee  Holding  Gift  fob  Minob  Cannot  Claim  Ex- 
PENDiTUBB  AT  Donob'b  Dibbction.  If  a  gift  was  completed,  the 
money  at  that  time  became  the  property  of  donee  plaintiff,  then 
a  minor,  and  plaintiff's  grandmother,  donor,  had  no  longer  con- 
trol over  it  after  placing  it  with  defendant  as  trustee,  and  de- 
fendant cannot  defeat  plaintiff's  claim  by  attempting  to  show 
Vol.  55—23 
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the  money  was  expended  by  him  at  donor's  direction.  (Page 
356.) 
3.  Appeal  akd  Erbor — Objection  to  Recovery  of  Costs  Not  Pre- 
sented IN  Intermediate  Court  Not  Reviewable.  Where  plain- 
tiff was  awarded  costs  upon  appeal  from  city  to  district  court 
which  defendant  claimed  should  have  been  awarded  to  defend- 
ant under  Comp.  Laws  1917,  section  7040,  and  defendant  did 
not  avail  himself  of  the  right  to  move  to  retax  under  section 
7048,  the  district  court  had  no  opportunity  to  pass  upon  the 
question,  and  it  cannot  be  raised  for  the  first  time  on  appeal 
to  the  Supreme  Court.^     (Page  356.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County;  Wm,  H.  Bramel,  Judge. 

Action  by  Mertie  T.  Malstrom  against  J.  C.  Lund,  brought 
in  the  City  Court  of  Salt  Lake  City. 

From  a  judgment  for  plaintiff,  defendant  appeale<l  to  the 
district  court,  where  judgment  was  also  rendered  for  plaintiff, 
and  defendant  appeals. 

Affirmed. 

8.  P.  Armstrong,  of  Salt  Lake  City,  for  appellant. 

William  Reger  and  Chris  Mathison,  both  of  Salt  Lake  City, 
for  respondent. 

GIDEON,  J. 

Plaintiff  in  this  action  asks  judgment  for  money  claimed  to 
have  been  delivered  to  the  defendant  for  plaintiff  by  plain-, 
tiff's  grandmother  on  or  about  August  6,  1902.  At  that  date 
plaintiff  was  a  minor  of  the  age  of  twelve  years.  Defendant 
admits  the  receipt  from  the  grandmother  of  the  amount  stated 
in  the  complaint,  but  alleges  that  he  received  and  held  such 
money  subject  to  the  orders  of  the  grandmother,  and  that  dur- 
ing her  lifetime  he  paid  out  at  her  direction  all  but  a  small 
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amount  which,  after  the  death  of  the  grandmother,  he  gave  to 
the  plaintiff.  The  ease  was  tried  to  the  court  without  a  jury. 
Judgment  was  entered  in  favor  of  plaintiff.  Defendant 
appeals. 

It  appears  from  the  record  that  the  defendant,  Lund,  is  the 
son  of  the  grandmother,  Mrs.  Taylor,  and  also  the  uncle  of 
plaintiff,  being  a  brother  of  the  plaintiff's  mother.  The  plain- 
tiff's mother  died  in  1896,  and  the  grandmother  in  1915.  The 
grandmother  resided  at  Ephraim,  Utah,  and  the  defendant  at 
Salt  Lake  City.  In  August,  1902,  it  appears  there  was  no 
banking  institution  at  Ephraim,  home  of  the  grandmother. 
The  donor,  evidently  with  a  desire  to  divide  part  of  her  prop- 
erty among  her  living  children  and  the  children  of  the  do- 
ceased  daughter,  sent  by  mail  to  the  defendant  approximately 
$4,300,  with  directions  to  deposit  $1,000  of  that  amount  to 
his  own  account,  $1,000  to  a  daughter,  $1,400  to  another  son, 
and  $300  each  for  the  plaintiff  and  her  two  sisters.  The  letter 
accompanying  this  gift  is  not  in  the  record.  The  defendant 
deposited  $300  in  the  name  of  each  of  the  three  grandchildren, 
including  plaintiff,  who  were  all  minors,  per  himself  as  trus- 
tee, in  a  savings  bank  at  Salt  Lake  City.  The  $300  deposited 
in  the  name  of  the  plaintiff  remained  in  the  bank,  and  differT 
ent  amounts  were  withdrawn,  the  defendant  claims  under  the 
direction  of  the  grandmother,  until  the  date  of  her  death  in 
1915,  when  only  thirty-one  dollars  remained. 

It  is  the  contention  of  plaintiff  that  the  money  given  to  the 
defendant  was  a  completed  gift  to  her  at  the  date  it  was 
delivered  to  defendant.  The  defendant  contends,  and  so  testi- 
fied at  the  trial,  that  the  amount  was  given  to  him  to  hold 
and  to  be  distributed  as  directed  by  the  grandmother  during 
/  her  lifetime,  and  whatever  remained  at  her  death  to  be  given 
to  the  plaintiff. 

,  There  is  one  question  of  fact  only  as  shown  by  this  record : 
Was  the  $300  sent  to  defendant  in  August,  1902,  by  the 
grandmother  intended  as  a  gift  at  the  time  to  this  plaintiff? 
The  case  was  first  tried  in  the  city  court  of  Salt  Lake  City, 
and  that  court  found  the  facts  against  the  defendant.  De- 
fendant appealed  to  the  district  court,  and  upon  a  hearing 
de  novo  that  court  also  found  the  facts  contrary  to  the  con- 
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tention  of  defendant.  The  record  conclusively  shows  that 
there  is  substantial  competent  testimony  to  support  the 
court's  findings.  This  court  is  therefore  powerless  to  review 
the  record  to  determine  the  weight  of  the  testimony.  If  the 
gift  as  found  by  the  court  below  was  a  completed  gift,  and 
the  amount  at  that  time  became  the  property  of  the 
plaintiff,  the  grandmother  had  no  longer  control  over  1, 2 
it,  and  defendant  cannot  defeat  plaintiff's  claim  by  at- 
tempting to  show  that  the  money  was  expended  by  him  upon 
the  grandmother's  direction.  The  district  court  gave  the  de- 
fendant credit  for  all  amounts  which  the  plaintiff  had  di- 
rectly received  during  the  lifetime  of  the  grandmothei^  and 
it  seems  that  the  plaintiff  made  no  claim  against  the  defend- 
ant for  those  items.  The  difficulty  seems  to  be  that  the  de- 
fendant, as  he  claims  at  the  direction  of  his  mother,  loaned 
the  major  part  of  this  money  to  a  brother-in-law,  and  the  lat- 
ter has  neglected  to  repay  him  the  amount  borrowed.  While 
that  may  result  in  defendant  having  to  personally  pay  this 
judgment,  still  that  fact  should  not  affect  the  plaintiff's  right 
to  recover. 

The  judgment  against  the  defendant  in  the  city  court  was 
$499.99.    On  appeal  to  the  district  court  judgment  was 
entered   against   defendant   in   the   sum   of   $419.64.  3 

Plaintiff  filed  a  memorandum  of  costs  in  the  district 
court,  including  the  costs  in  the  city  court  and  also  that  in 
the  district  court.  It  is  assigned  as  error  that  the  plaintiff 
was  awarded  costs,  and  it  is  urged  that  under  Comp.  Laws 
Utah  1917,  section  7040,  the  defendant  should  have  recovered 
his  costs  on  appeal  for  the  reason  that  the  judgment  of  the 
district  court  reduced  the  judgment  of  the  city  court  in  an 
amount  greater  than  the  costs  on  appeal.  Defendant  did  not 
file  any  memorandum  of  costs,  nor  did  he  apply  to  the  court 
for  permission  to  do  so.  Neither  did  he  see  fit  to  avail  himself 
of  the  right  to  move  the  court  to  retax  costs,  as  provided  by 
Comp.  Laws  Utah  1917,  section  7048.  The  only  reference  in 
the  record  is  a  minute  entry  from  which  it  appears  that  an 
oral  stipulation  was  made  by  counsel  as  to  the  amount  of 
defendant's  costs  in  the  city  and  district  courts.    The  district 
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court  was  therefore  given  no  opportunity  to  pass  upon  the 
question  presented  by  this  assignment.  This  court,  in  cases 
like  the  one  under  consideration,  will  not  review  matters 
which  were  not  presented  to  the  district  court  but  are  raised 
for  the  first  time  on  appeal  in  this  court.  Smith  v.  Nelson,  28 
Utah,  512,  65  Pac.  485. 

We  find  no  reversible  error  in  the  record. 

Judgment  is  affirmed,  with  costs  to  respondent. 

CORFMAN,  C.  J.,  and  PRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 


BOARD   OF   EDUCATION   OF   SALT   LAKE   CITY   v. 
WEST  et  al.  (GULBRANSON,  Intervener). 

No.  3371.    Decided  December  6,  1919.     (186  Pac.  114.)     Rehearing 
denied  January  2,  1920. 

1.  Jury — Statutory  Action  fob  Use  of  Subcontbactob  One  at 
Law.  An  action  by  board  of  education  under  Comp.  Laws 
1917,  section  3753,  for  use  and  benefit  of  a  subcontractor  against 
the  principal  contractor  and  his  surety,  is  one  at  law  triable 
hy  Jury.     (Page  360.) 

2.  JuBY — ^JuBY  Tbiai^-Waivkb.  Whoro  an  Intervener  in  an  action 
by  board  of  education  under  Comp.  Laws'  1917,  section  3753, 
for  the  use  and  benefit  of  a  subcontractor  against  the  principal 
contractor  and  his  surety,  did  not  demand  a  jury  within  time 
fixed  by  section  6782  for  trial  of  the  issues  between  himself 
and  the  general  contractor,  held  that,  where  those  issues  were 
distinct  from  the  reai  of  the  case,  intervener's  legal  right  to  a 
Jury  was  waived.^     (Page  360.) 

3.  Jury — Denial  of  Jury  Trial  After  Failube  to  Demand  Not 
Abuse  of  DiscRmoN.  Where  intervener  did  not  request  a  Jury 
trial  in  accordance  with  Comp.  Laws  1917,  section  6782,  so  as 
to  be  entitled  thweto  as  a  matter  of  right,  held  that,  though 
the  trial  court  might  have  exercised  its  legal  discretion  by 
ordering  a  Jury  trial  on  intervener's  application  thereafter 
made  upon  his  showing  a  satisfa(itory  excuse  for  failure  to 


^DavU  V.  D.  &  R.  G.  R.  Co.,  45  Utah.  13,  142  Pac.  709;   Utah 
State  Building  d  Loan  A$s*n  v.  Perkins,  53  Utah,  474,  173  Pac.  950, 
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make  timely  application,  the  denial  of  intervener's  application 
for  jury  trial  cannot  be  treated  as  an  abuse  of  discretion,  where 
there  was  no  showing  as  to  excuse  for  failure  to  make  timely 
application.2     (Page  363.) 

4.  Damages — Presumption  op  Damages  to  General  Contractor 
BT  Subcontractor's  Use  op  DsPBCTrv^  Material.  Where  a  sub- 
contractor engaged  to  paint  a  school  building  used  defective 
paaterials  which  did  not  comply  with  the  contract  and  which 
would  not  last  so  well  as  those  specified,  the  general  contractor 
may  recover  damages  resulting  from  the  subcontractor's  use 
of  defective  material;  there  being  no  presumption  that  the 
school  authorities  would  not  hold  the  general  contractor  to 
strict  accountability  and  require  compliance  with  the  specifi- 
cations of  the  contract.     (Page  366.) 

5.  (Contracts — Acceptance  Without  Knowledge  of  Defects  Not 
Effective  to  Waive  Defects.  Where  a  subcontractor  doing  the 
painting  on  a  school  building,  after  being  warned  that  defec- 
tive materials  would  not  be  accepted,  falsely  assured  the  in- 
spector for  the  school  authorities  that  the  materials  used  were 
substantially  those  specified  in  contract,  any  acceptance  of  the 
work  Based  on  such  false  representations  of  the  subcontriictor 
is  not  binding  so  as  to  prevent  the  general  contractor,  who 
would  be  required  to  make  the  deficiency  good,  from  recovering 
from  the  subcontractor  damages  resulting  from  his  failure  to 
comply  with  the  specifications.     (Page  366.) 

6.  Contracts — Waiver  of  Defective  Performance  by  Part  Pay- 
ment. Payment  by  contractor  to  subcontractor  of  a  sum  to 
apply  on  the  subcontract,  made  before  contractor  knew  that 
materials  used  by  subcontractor  were  inferior  and  not  in  sub- 
stantial compliance  with  the  specifications  and  contract,  was 
not  a  waiver  of  such  defects.    (Page  366.) 

7.  Costs — Costs  Divided  Where  Error  in  Judgment  was  One 
Only  op  Computation.  Where  the  findings  of  fact  of  the  dis- 
trict court  were  correct,  and  the  only  error  in  the  Judgment 
was  one  of  computation,  costs  will  on  appeal  be  divided,  though 
the  cause  was  remanded,  with  direction  to  correct  the  error. 
(Page  367.) 

Appeal  from  District   Court,   Third   District,   Salt  Lake 
County;  H,  M,  Stephens,  Judge. 

Action  by  the  Board  of  Education  of  Salt  Lake  City  against 
2  Wood  V.  R,  a,  W,  Ry,  Co.,  28  Utah,  351»  79  Pac.  182. 
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Con  West  and  another,  in  which  Charles  J.  E.  Gulbranson 
intervened. 

From  a  judgment  against  the  intervener,  he  appeals. 

Remanded,  with  directions. 

Evans  &  Sullivan,  of  Salt  Lake  City,  for  appellant. 

Booth,  Lee,  Badger  &  Rich,  of  Salt  Lake  City,  for  re- 
spondents. 

CORPMAN,  C.  J. 

Pursuant  to  the  provisions  of  Corap.  Laws  Utah  1917,  sec- 
tion 3753,  part  of  a  special  statute  (chapter  2,  tit.  62),  plain- 
tiff, the  board  of  education  of  Salt  Lake  City,  commenced  this 
action  in  the  district  court  of  Salt  Lake  county,  for  the  use 
and  benefit  of  Sullivan  Plaster  Block  Company,  against  the 
defendant  Con  West,  an  original  contractor  engaged  by  the 
plaintiff  to  do  the  reconstruction  work  on  a  certain  school 
building  destroyed  by  fire,  and  his  surety  on  bond,  the  de- 
fendant United  States  Fidelity  &  Guaranty  Company.  Nu- 
merous subcontractors,  materialmen,  and  laborers  intervened 
in  the  action  as  claimants  against  the  defendants,  and  all  of 
their  rights  were  settled  and  finally  determined  by  the  district 
court  with  the  one  exception  of  Charles  J.  E.  Gulbranson,  the  * 
appellant  here,  who,  as  a  subcontractor  under  West,  had  un- 
dertaken to  do  the  painting  of  the  school  building.  The  com- 
plaint made  in  intervention  by  the  aforesaid  Gulbranson, 
hereinafter  referred  to  as  appellant,  in  so  far  as  may  be  ma- 
terial here,  was  in  substance  and  to  the  effect  that,  after  the 
defendant  Con  West  had  entered  into  a  contract  with  the 
plaintiff  board  of  education,  hereinafter  referred  to  as  the 
school  board,  and  had  furnished  a  bond  pursuant  to  the  stat- 
ute, appellant  furnished  labor  and  material  in  painting  said 
building  amounting  to  and  at  the  agreed  price  of  $930 ;  that 
the  said  Con  West  paid  to  the  appellant  on  account  of  said 
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labor  and  material  $700  and  no  more,  leaving  an  unpaid  bal- 
ance due  appellant  of  $230,  for  which  sum  a  judgment  is 
prayed,  with  attorney's  fees  and  costs.  The  defendant  West 
answered,  denying  that  there  was  any  sum  due  or  owing  ap- 
pellant, and  by  way  of  cross-complaint  alleged  that  the  ap- 
pellant had  failed,  without  defendant's  knowledge,  before 
paying  the  $700  to  appellant  on  account,  to  furnish  certain 
specified  materials  according  to  specifications  and  contract 
and  had  used  inferior  materials  in  painting  the  school  build- 
ing, whereby  and  by  reason  whereof  defendant  had  suffered 
damages  to  the  amount  of  $727.50,  for  which  judgment  was 
prayed.  The  answer  of  the  appellant,  designated  a  reply,  was 
to  the  effect  that  the  defendant  Con  West  had  sustained  no 
damage;  that  appellant  had  substantially  complied  with  his 
contract;  that  the  materials  furnished  by  him  were  used  with 
knowledge  on  the  part  of  both  the  defendant  Con  West  and 
the  school  board;  that  the  work  had  been  accepted  and  ap- 
proved, and  therefore  the  defendants  were  estopped  from  de- 
nying the  sufficiency  of  the  quality  of  the  materials  used  and 
the  work  performed.  The  issues  thus  formed  under  the 
pleadings  between  the  defendants  and  the  appellant  were 
tried  to  the  court  without  a  jury.  The  court  found  for  the 
defendants  and  entered  judgment  against  the  appellant  in 
defendant  Con  West's  favor  for'  $477.50  and  costs.  Appellant 
moved  for  a  new  trial,  which  motion  was  denied.  He  now 
appeals. 

*  The  errors  assigned  and  complained  of  by  appellant  are 
numerous,  but  they  may  be  grouped  for  convenience  and  con- 
sidered as  submitting  for  determination  but  three  questions: 
First.  Did  the  district  court  err  in  denying  appellant's  de- 
mand for  a  trial  by  a  jury!  Second.  Are  the  findings  of 
fact  sustained  by  the  testimony  *  and  in  accord  with  law ! 
Third.  Do  the  findings  of  the  district  court  support  the  judg- 
mentt  We  shall  consider  and  discuss  these  propositions  in 
the  order  named. 

The  action  was  brought,  as  hereinbefore  pointed  out,  under 
and  in  accordance  with  the  provisions  of  a  special 
statute  (chapter  2,  tit.  62,  Comp.  Laws  Utah  1917).       1,2 
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The  tri^l  court  held,  and  we  think  rightly  so,  that  the 
action  is  one  at  law  entitling  a  party  to  a  jury  trial  when 
seasonably  demanded  in  accordance  with  our  statute,  Comp. 
Laws  Utah  1917,  section  6782,  which  provides : 

"Either  party  to  an  action  of  the  kind  enumerated  in  the  pre- 
ceding section  [6781]  who  desires  a  jury  trial  of  the  same,  or  of 
any  issue  thereof,  must  demand  it,  either  by  written  notice  to  the 
clerk  prior  to  the  time  of  setting  such  action  for  trial,  or  within 
such  reasonable  time  thereafter  as  the  court  may  order,  or  orally 
in  open  court  at  the  time  of  such  setting,  and  must  at  the  same 
time  deposit  with  the  clerk  the  sum  of  five  dollars;  whereupon  it 
shall  be  the  duty  of  the  court  to  order  jurors  to  be  in  attendance 
at  the  time  set  for  the  trial  of  the  cause.  Money  paid  in  accord- 
ance with  this  section  shall  be  taxable  as  costs  in  the  action.  But 
the  failure  of  a  party  who  has  demanded  a  jury  to  appear  at  the 
trial  shall  be  deemed  a  waiver  of  such  demand." 

The  constitutional  provision  (article  1,  section  10,  Const. 
Utah)  leading  up  to  the  foregoing  statutory  enactment  by 
the  Legislature,  in  so  far  as  may  be  material  here,  provides : 

"A  jury  in  civil  cases  shall  be  waived  unless  demanded." 

The  right  to  a  jury  trial  in  the  present  instance  was  denied 
the  appellant  by  the  trial  court  on  the  theory  that  appellant 
had  waived  such  right.  It  is  provided  by  statute  (Comp. 
Laws  Utah  1917,  section  6827)  that— 

"AU  Issues  in  civil  actions  shbll  be  tried  by  the  court,  unless,  in 
cases  where  a  jury  may  be  had,  the  same  shall  be  demanded  in  the 
manner  prescribed  in  section  67S2  [hereinbefore  quoted],  or  unless, 
in  a  proper  case,  a  referee  or  master  in  chancry  shall  be  appointed." 

The  question  then  arises:  Did  the  defendant  demand  a 
jury  in  compliance  with  the  statute,  or  did  he  otherwise  waive 
his  right  to  a  trial  by  jury? 

A  proper  determination  of  the  question  requires  brief  con- 
sideration as  to  the  purposes  of  the  special  statute,  sec- 
tion 3753,  supra,  under  which  the  action  was  brought  by  the 
plaintiff.  The  purpose  of  the  statute,  among  other  things,  is 
to  enable  creditors  of  or  claimants  against  the  contractor  on 
public  buildings  to  collect  for  work  and  materials  furnished 
by  them  ratably  and  equitably  from  the  contractor  and  his 
bondsmen  in  all  cases  to  the  full  amount  and  extent  of  the 
surety  bond.     The  right  is  accorded  to  any  materialman  or 
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laborer  to  intervene  in  the  action  within  a  specified  time  after 
due  notice  given  by  the  plaintiff  and  have  his  right  or  claim 
adjudicated  in  the  action.  The  present  action  was  begun  by 
the  filing  of  the  plaintiff's  complaint  December  1,  1917.  The 
appellant  filed  his  complaint  in  intervention  December  21, 
1917.  The  answer,  counterclaim,  and,  cross-complaint  of  the 
contractor,  defendant  Con  West,  to  the  appellant's  complaint 
in  intervention  was  filed  January  14,  1918,  as  was  also  the 
answer  of  the  surety  defendant,  United  States  Fidelity  & 
Guaranty  Company.  Other  claimants  also  intervened  within 
the  statutory  time,  among  them  the  Sullivan  Plaster  Block 
Company,  for  whom  a  jury  trial  was  demanded  on  February 
8,  1918,  and  one  accorded  it  by  the  trial  court.  The  «ase  was 
then  set  for  trial  February  9,  1918,  but  did  not  come  on  for 
hearing  until  June  5,  1918,  when  the  rights  of  all  the  claim- 
ants other  than  the  appellant  had  been  settled  and  deter- 
mined. The  record  shows  that,  notwithstanding  the  case  was 
originally  set  for  trial  February  9.  1918,  the  appellant  made 
^  no  demand  for  a  jury  to  try  his  case  until  May  29,  1918,  more 
than  three  months  after  the  setting  of  the  case  for  trial,  at 
which  time  the  case  had  narrowed  down  and  was  confined  to 
the  issues  between  the  appellant  and  the  defendants  Con  West 
and  his  surety,  the  United  States  Fidelity  &  Guaranty  Com- 
pany. As  to  the  issues  to  be  tried  between  the  parties  then 
before  the  court,  no  one  of  them  had  demanded  a  trial  by  jury 
in  compliance  with  the  statute  according  the  right  upon  a 
demand  or  notice  prior  to  the  time  of  setting  the  case  for 
trial.  While  it  is  true  the  action  was  brought  by  the  plaintifl^ 
and  the  proceedings  were  being  held  before  the  court  under 
one  case  name,  as  provided  by  a  special  statute,  yet  the  fact 
remains,  under  the  issues  framed  by  the  pleadings  of  the  ap- 
pellant and  the  defendants,  that  as  to  them  it  constituted  a 
separate  and  independent  action  and  one  in  which  the  im- 
mediate parties  concerned  with  the  issues  to  be  tried  might 
either  demand  or  waive  a  jury  trial  under  the  statute.  The 
appellant  having  failed  to  demand  a  jury  to  try  the  issues 
between  himself  and  the  defendants  within  the  time  allowed 
him  under  the  statute,  it  must  therefore  be  held  that  his  legal 
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right  to  a  jury  trial  was  waived.  Davis  v.  D.  &  R.  O.  R,  Co., 
45  Utah,  13,  142  Pac.  709;  Utah  State  Building  &  Loan  Ass'n 
V.  Perkins  et  al,,  53  Utah,  474,  173  Pac.  950.  But  it  is  fur- 
ther  contended  by  agpellant  that  the  trial  court  had  the  dis- 
cretionary power  to  order  a  jury  trial  upon  the  appellant's 
application,  although  the  statute  had  not  been  complied  with 
by  him,  and  that  the  court's  refusal  was  an  abuse  of  legal 
discretion.  Under  authority  of  Wood  v.  R.  O.  W.  Ry.  Co,,  28 
Utah,  351,  79  Pac.  182,  and  Davis  v.  D.  <fe  R.  G.  R.^Co.,  supra, 
we  think  the  court  had  the  power  and  might  have  exercised  its 
legal  discretion  by  ordering  a  jury  trial  upon  appellant's  ap- 
plication had  appellant  made  some  satisfactory  showing  that 
his  failure  to  make  timely  application  for  a  jury  under  the 
statute  was  excusable.  He  did  not  do  that,  and  therefore 
nothing  was  before  the  trial  court  to  invoke  its  legal 
discretion.     In  the  absence  of  such  a  showing  on  the  3 

part  of  the  applicant,  we  cannot  conceive  how  the  trial 
court  could  well  do  otherwise  than  refuse  appellant's  arbi- 
trary demand  made  for  a  jury  trial.  In  other  words,  a  party 
to  an  action  who  desires  a  jury  trial  must  either  demand  a 
jury  in  accordance  with  the  statute  (section  6782,  supra) 
prior  to  the  time  of  setting  the  case  for  trial  or  within  such  a 
reasonable  time  thereafter  as  the  court  may  order.  Other- 
wise the  court  must,  saving  the  right  to  call  to  its  aid  a  jury 
on  its  own  motion,  proceed  to  try  the  issues,  unless  some 
showing  is  made  on  the  part  of  the  applicant  which  will  ap- 
peal to  the  legal  discretion  of  the  court  as  excusing  the  ap- 
plicant's neglect  to  make  timely  application. 

The  contention  is  next  made  that  the  findings  of  the  trial 
court  are  not  supported  by  the  testimony,  and  that  the  find- 
ings are  contrary  to  law.  The  court  found,  in  so  far  as  may 
be  material  to  the  consideration  of  the  questions  thus  involved : 

That  the  contract  price  for  the  painting  of  the  interior  and  ex- 
terior of  the  building  according  to  the  plans  and  Bpeciflcations  of 
the  school  board  agreed  upon  between  appellant  and  defendant  Con 
West  was  $925,  plus  five  dollars  for  the  additional  painting  of  some 
compo  boards,  in  all  $930;  "that  by  reason  of  the  failure  to  furnish 
and  apply  materials  required  by  the  specifications  on  the  exterior 
of  said  building  the  said  painting  work  thereon  is  inferior  and  will 
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require  repainting  within  a  short  peric»>  of  time,  and  it  will  cost 
about  the  sum  of  |500  to  repaint  the  exterior  of  said  building; 
^  ^  ^  that  the  painting  materials  furnished  by  said  Charles  J.  E. 
Qulbranson  and  applied  to  the  interior  of  said  building  were  in- 
ferior in  quality,  and  by  reason  thereof  the  said  interior  will  require 
refinishing;  that  the  reasonable  cost  thereof  will  be  the  sum  of 
$227.50,  and  therefore  the  court  finds  that  the  defendant  Con  West 
was  damaged  in  the  sum  of  $227.50  by  reason  of  inferior  materials 
being  used  on  the  interior  finish  of  said  school  building  and  the  sum 
of  $250  damages  by  reason  of  the  inferior  materials  being  used  on 
the  exterior  of  said  school  building;  that  the  said  defendant  Con 
West  has  sustained  a  total  damage  of  $477.50  by  reason  of  inferior 
work  and  inferior  materials  being  used  by  said  intervener,  Charles 
J.  E.  Gulbranson,  in  and  under  his  contract  for  performing  the 
labor  and  furnishing  the  painting  materials  for  the  painting  work 
on  the  Liberty  school  building;  that  the  said  Con  West  advanced 
and  paid  to  the  said  Charles  J.  E.  Gulbranson  prior  to  obtaining 
knowledge  of  the  inferior  work  and  inferior  materials  so  furnished 
on  said  school  building  the  sum  of  $700;  that  the  said  Con  West 
paid  said  $700  to  said  Charles  J.  E.  Gulbranson  before  the  said  Con 
West  knew  or  had  any  knowledge  that  inferior  materials  were  being 
used  and  infericn:  work  being  done  by  the  said  Charles  J.  E.  Gul- 
branson on  said  school  building;  ^  ^  *  that,  by  reason  of  the 
failure  of  the  said  Charles  J.  E.  Gulbranson  to  furnish  the  materials 
and  perform  the  labor  required  by  said  specifications  for  said  school 
building  and  required  by  the  contract  between  said  Con  West  and 
the  said  Charles  J.  E.  Gulbranson,  said  Con  West  was  damaged  in 
the  sum  of  $477.50;  ^  •  ^  that  said  sum  will  be  required  to 
make  the  necessary  changes  to  conform  to  said  plans  and  specifica- 
tions; and  that  the  costs  and  expenses  necessary  to  make  said  Lib- 
erty school  building,  in  so  far  as  the  painting  work  is  concerned, 
conform  to  said  plans  and  specifications,  is  the  said  sum  of  $477.50." 

The  testimony  conclusively  shows  that  the  several  amounts 
found  by  the  trial  court  in  the  foregoing  findings  are  correct 
both  as  to  what  will  be  required  in  the  way  of  materials  and 
labor  to  make  the  painting  of  the  interior  and  exterior  of 
the  building  conform  to  the  specifications  furnished  by  the 
school  board  and  according  to  the  contract  entered  into  by 
the  defendant  Con  West  and  the  appellant.  We  are  also  con- 
vinced that  under  the  testimony  the  trial  court's  findings  that 
the  defendant  Con  West  had  no  knowledge  that  inferior  mate- 
rials were  being  used  by  the  appellant  until  after  the  labor 
of  applying  them  or  the  work  had  been  performed  by  the  ap- 
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pellant  is  also  sustained.  The  finding  that  the  defendant  Con 
West  paid  to  the  appellant  $700  to  apply  on  the  contract 
price  is  conceded  to  be  correct.  However,  it  is  contended  by 
appellant  that,  inasmuch  as  the  school  board  at  the  time  of 
the  trial  had  not  jnade  any  deduction  for  inferior^  materials 
and  work  furnished  by  appellant  for  the  exterior  painting  of 
the  building  as  against  the  defendant  Con  West,  said  defend- 
ant had  not  actually  suffered  any  deduction  at  the  hands  of 
the  school  board,  and  therefore  he  could  not  legally  recover 
the  amount  of  such  damages,  although  actually  occasioned 
under  his  contract  with  the  appellant.  In  support  of  this 
contention  appellant  has  cited  as  one  authority  the  case  of 
Fisher  v.  Edgefield  &  Nashville  Mfg.  Co.  (Tenn.  Ch.)  62  S. 
W.  27.  The  case  cited  is,  in  our  opinion,  not  in  point.  The 
question  there  involved  was  whether  an  original  contractor 
may  be  allowed  damages  in  an  action  against  his  subcon- 
tractor for  delay  in  completing  a  work  before  the  original 
contractor  has  paid  the  owner  the  penalty  that  might  be  im- 
posed by  the  owner  under  the  contract  for  the  delay.  The 
Tennessee  court  held  that,  where  there  is  a  conflict  in  the 
testimony  as  to  the  cause  of  the  delay  in  completing  the  work, 
and  no  liability  has  been  fixed  against  the  original  contractor, 
an  action  would  not  lie  against  the  subcontractor. 

In  the  case  before  us,  under  the  testimony,  there  was  and 
can  be  no  question  that  by  reason  of  the  appellant  furnishing 
inferior  materials  the  damages  occasioned  thereby  was  $477.50, 
and  that  that  amount  will  be  required  to  make  the  work  con- 
form to  the  specifications  furnished  by  the  school  board  and 
with  the  contract  entered  into  between  the  defendant  Con 
West  and  the  appellant.  There  is  nothing  in  the  record  be- 
fore us  to  show  that  the  school  board  had  or  will  release  and 
discharge  the  defendant  Con  West  from  his  liability  under 
his  contract  to  do  honest  work  and  furnish  the  materials 
caUed  for  under  the  specifications;  nor  do  we  think  it  would 
be  sufScient,  as  a  matter  of  law,  for  the  court  to  have  in- 
dulged in  the  presumption  that  the  school  board  would  not 
hold  its  contractor  to  a  strict  accountability  for  not  complying 
with  the  specifications  furnished  him.    It  is  the  general  rule, 
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and  one  to  which  in  our  opinion  the  present  case  affords  no 
exception,  that  damages  are  recoverable  by  way  of  deductions 
after  specific  work  has  been  undertaken  to  be  done  under  a 
contract  and  there  has  been  a  substantial  failure  to  perform. 
Suth.  Damages  (4th  Ed.)  section  699,  pp.  2597,  2598;  Wie- 
better  v.  Peoples,  43  Okl.  32,  142  Pac.  1036,  Ann.  Cas.  191 6E, 
748.  Nor  do  we  think  there  was  any  waiver,  under  the  cir- 
cumstances, on  the  part  of  Con  West  by  reason  of  the  $700 
payment  made  by  him  to  the  appellant  to  apply  on  the  con- 
tract price.  The  testimony  is  clear  and  convincing  that  the 
payment  was  made,  as  the  trial  court  finds,  before  knowledge 
that  the  materials  used  were  inferior  and  not  in  substantial 
compliance  with  the  specifications  and  contract.  The  testi- 
mony shows  that  Eli  A.  PoUand,  an  inspector  of  the  work  for 
the  school  board,  during  the  progress  of  the  painting  work 
being  done  on  the  building  repeatedly  protested  that  the 
materials  being  used  were  apparently  not  according  to  the 
specifications,  at  which  time  the  appellant  falsely  represented 
and  insisted  that  they  were  substantially  the  same. 
Moreover,  the  testimony  further  tends  to  show  that  the  4-6 
appellant  was  warned  that  defective  materials  would 
not  be  accepted  as  complying  with  the  provisions  of  his  con- 
tract under  which  he  was  performing  the  work.  The  same 
rule  with  regard  to  acceptance  obtains;  that  is  to  say,  there 
must  be  an  acceptance  with  knowledge  on  the  part  of  the 
acceptor  that  the  work  or  material  is  defective  or  inferior. 
Bowers,  Law  of  Waiver,  page  19 ;  Robertson  v.  King,  55  Iowa, 
725,  8  N.  W.  665,  666;  Wiebener  v.  Peoples,  43  Okl.  32,  142 
Pac.  1036,  Ann.  Cas.  1916E,  748;  United  States  v.  Walsh,  115 
Fed.  697,  52  C.  C.  A.  419;  Ekstrand  v..  Barth,  41  Wash.  321 
83  Pac.  305,  306;  Monahan  v.  Fitzgerald,  164  111.  525,  45  N.  E. 
1013-1015. 

It  is  further  contended,  however,  on  the  part  of  appellant 
that  the  judgment  entered  by  the  trial  court  is  not  supported 
by  the  findings. 

The  trial  court  found,  as  pointed  out,  that  the  use  of  in- 
ferior materials  on  the  interior  painting  of  the  building  oc- 
casioned damage  to  the  defendant  Con  West  to  the  amount 
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of  $227.50,  on  the  exterior  of  the  building  to  the  amount  of 
$250,  and  that  the  total  damage  by  reason  of  said  defective 
material  used  amoimted  to  $477.50.  The  court  further  found 
the  contract  price  to  be  paid  the  appellant  to  be  $930.  and 
that  the  defendant  Con  West  paid  to  appellant  $700.  The 
total  damage  occasioned  by  the  use  of  inferior  material 
amounted  to  $477.50,  and  the  actual  benefits  derived  by  the 
said  defendant  in  the  doing  of  the  work  by  appellant  would 
be  the  diflference  between  the  contract  price  and  the  damage 
occasioned  by  the  inferior  material,  or  $452.50.  The  de- 
fendant having  paid  the  appellant  $700,  he  would  be  entitled 
to  a  judgment  for  the  amount  of  the  difference  between  $700, 
the  amount  paid,  and  $452.50,  the  actual  benefits  derived  under 
the  contract,  or  $247.50  only. 

In  view  of  the  fact  that  the  findings  of  the  district  court 
are  correct  and  a  re-trial  of  the  case  would,  in  our  opin- 
ion, result  in  the  same  findings,  and  that  no  other  7 
result  would  be  obtainable,  it  is  ordered  that  the  ex- 
cessive judgment  entered  in  defendant  Con  West's  favor  for 
$477.50  stand  corrected  and  be  entered  herein  against  the 
appellant  for  $247.50  and  costs  of  the  district  court.  It  is 
further  ordered  that  the  case  be  remanded  for  that  purpose  to 
the  district  court,  with  directions  that  judgment  be  entered 
therein  in  accordance  with  the  views  herein  expressed. 

For  the  reason  that  the  findings  of  the  trial  court  were 
right  and  the  rulings  of  said  court  must  be  affirmed  in  every 
particular  with  the  exception  of  the  error  committed  in  the 
entry  of  an  excessive  judgment,  it  is  further  ordered  that  each 
of  the  parties  pay  one-half  of  the  costs  on  appeal  to  this 
court.  ' 

PRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 
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MUIR  V.  MURRAY  CITY. 

No.  3366.     Decided  Dec.  9,  1919.     On  Application  for  Rehearing, 
Jan.  3,  1920.     (186  Pac.  433.) 

1.  Municipal  CoRPOBATiONa — Constitutional  Limit  of  Indebted- 
ness Does  Not  Prohibit  Payment  After  Expiration  of  Year. 
Const  art  14,  section  3,  limiting  indebtedness  of  municipal  cor- 
porations, inhibits  only  the  creation  of  indebtedness  in  excess 
of  the  revenue  for  the  current  year,  and  does  not  relate  to  the 
time  of  payment,  and  if  the  amount  of  the  indebtedness  is  lim- 
ited to  the  revenue  of  the  current  year,  there  is  no  objeetion 
to  providing  for  payment  after  the  year  expires.     (Page  372.) 

2.  Municipal  Corporations — ^Word  "Taxes,"  in  Constitution, 
Limiting  Indebtfj)ness,  Construed  to  Mean  Revenue.  Although 
Ck>nst.  art.  14,  section  3,  provides  that  no  debt  in  excess  of 
''taxes"  for  the  current  year  shall  be  created  by  any  county  or 
subdivision  thereof,  the  word  "revenue"  conveys  the  meaning 
intended,  and  the  limit  of  indebtedness  of  a  municipal  corpora- 
tion is  not  exceeded  unless  in  excess  of  the  potential  revenues 
for  the  current  year,  from  whatever  source  obtainable.  (Page 
373.) 

3.  Municipal  (Corporations — Municipal  Power  Lines  May  Bb 
CJonbtructed  Beyond  Boundary  for  Purpose  of  Selling  Sur- 
plus Power.  Under  Comp.  Laws  1917,  section  570x2,  a  city  has 
the  power  to  establish  an  electric  light  plant  and  transmission 
lines  and  provide  for  the  proper  necessities  of  a  rapidly  increas- 
ing population,  and  where  it  has  a  large  surplus  of  power  it 
may  legitimately  run  a  transmission  line  beyond  its  boundaries 
to  a  nearby  city  and  sell  such  surplus  power.    (Page  374.) 

4.  Municipal  Corporations — ^Ultra  Vires  Acts  in  Borrowing 
Money  Not  Validated,  Because  Profitable.  Where  a  munic- 
ipal corporation  exceeds  its  powers  and  borrows  money,  the 
fact  that  the  illegal  exercise  of  the  power  resulted  in  a  profit- 
able investment  would  be  no  answer  to  the  defense  of  ultra 
vires,  for  cities  are  not  organized  primarily  for  the  purpose  of 
engagring  in  commercial  enterprises,  however  profitable  they 
may  appear,  or  even  prove  to  be.    (Page  374.) 

6.  Municipal  Corporations — Ultra  Vires  Not  Defense  to  Action 
to  Recover  Loan  for  Corporate  Purpose.  Where  money  was 
borrowed  for  a  corporate  purpose,  and  was  profitably  and  Judi- 
cially expended,  and  the  city  and  its  inhabitants  derived  sub- 
stantial benefits  therefrom,  and  continue  to  derive  benefits,  the 
city  will  not  be  permitted,  under  the  plea  of  ultra  vires,  to  es- 
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cape  liability,  although  the  transaction  was  not  in  all  respects 
regular  and  in  strict  accordance  with  law.    (Page  375.) 

.    ON    AFPUCATION    ItMl   BKHSABINO. 

6.  Appeal  and  Ebbor — ^Diagram  Presented  First  on  Rehearing 
Not  Part  of  Evidence.  Where  the  record  shows  that  a  diagram 
was  made  by  a  witness  during  the  trial  and  was  admitted  as 
an  exhibit,  but  the  exhibit  was  not  brought  up  on  appeal,  and 
there  is  nothing  in  the  record  to  indicate  what  the  exhibit  pur- 
ported to  show,  a  sketch  drawn  and  offered  for  the  ^rst  time 
on  application  for  rehearing  cannot  be  considered  as  evidence. 
(Page  376.) 

Appeal  from  District  Court,   Third  District,   Salt  Lake 
County;  ^m,  H.  Bramel,  Judge. 

Action  by  James  A.  Muir  against  Murray  City. 

Judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

David  W.  Moffat,  of  Murray,  for  appellant. 

H,  V.  Van  Pelt,  of  Salt  Lake  City,  for  respondent. 

THURMAN,  J. 

Plaintiff  brought  this  action  to  recover  the  amount  due  on 
a  certain  written  agreement  entered  into  by  the  parties 
March  20, 1914.  The  agreement  provided  for  a  loan  by  plain- 
tiff to  defendant  in  the  sum  of  $1,200,  payable  in  four  annual 
installments,  evidenced  by  four  promissory  notes  as  follows: 
$369  payable  in  one  year,  $334  in  two  years,  $336  in  three 
years,  and  $318  in  four  years.  The  said  sum  $1,200  was  paid 
to  defendant,  and  the  notes  executed  in  accordance  with  the 
agreement.  It  is  alleged  in  the  complaint  that  the  money  was 
used  by  defendant  for  corporate  purposes.  The  interest  on 
the  loan  is  included  in  the  amounts  above  stated.  The  de- 
.  fendant  paid  the  first  two  installments  when  due,  and  refused 
Vol.  55—24 
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to  pay  the  third  and  fourth,  on  the  alleged  ground  that  the 
defendant  had  no  power  to  contract  the  indebtedness. 

Two  causes  of  action  are  alleged — the  first,  to  recover  on  * 
one  of  the  promissory  notes ;  the  second,  on  the  written  agree- 
ment for  the  entire  balance  due.  It  will  not  be  necessary  to 
consider  the  first  cause  of  action.  The  case  was  tried  to  the 
court  without  a  jury.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals. 

The  record  discloses  the  facts  to  be :  That  the  defendant 
city  is  a  populous  and  progressive  community  in  Salt  Lake 
county,  and  that  its  population  is  rapidly  increasing;  that  in 
the  year  1913  it  was  engaged  in  the  business  of  planning  for 
and  constructing  an  electric  light  plant  for  the  purpose  of 
furnishing  light  to  the  city  and  its  inhabitants,  and  to  that 
end,  in  the  year  last  mentioned,  was  seeking  to  acquire,  by 
negotiation,  purchase,  or  otherwise,  certain  water  rights  in 
Little  Cottonwood  creek  for  power  purposes;  that  in  the 
course  of  its  investigation  as  to  the  supply  of  water  and  its 
sufficiency  for  the  purpose  it  ascertained  that  one  Louis  E. 
Despain  and  wife  were  the  owners  of  a  small  electric  plant 
near  the  mouth  of  Little  Cottonwood  canyon,  and,  for  the 
operation  of  said  plant,  were  the  owners  of  and  using  the  flow 
of  five  second  feet  of  the  waters  of  said  creek;  that  the  use 
of  said  water  at  the  point  where  used  interfered  with  the 
plans  of  defendant  city  and  prevented  it  from  acquiring  a 
right  to  use  the  quantity  of  water  it  deemed  necessary  in  view 
of  its  prospective  growth  and  probable  increase  of  popula- 
tion; that  in  order  to  secure  the  right  of  said  Despain  and 
wife,  defendant  procured  from  them  a  grant  of  their  right  to 
said  five  second  feet  of  water  upon  divers  considerations  and 
conditions.  One  of  the  conditions  was  that,  whenever  it  be- 
came necessary  for  the  city's  purpose  to  use  all  of  the  water 
required  by  it,  including  that  purchased  from  Despain  and 
wife,  it  would  then  furnish  to  them  five  and  one-half  kilowatts 
continuously  at  the  point  where  they  had  theretofore  devel- 
oped and  used  it  in  the  operation  of  their  electric  plant. 

The  record  also  discloses  the  fact  that  the  defendant,  hav- 
ing secured  its  right  to  the  use  of  water  for  power  purposes. 
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constructed  a  plant  and  transmission  line,  and  put  the  same 
into  operation;  that  it  had  considerably  more  power  than 
was  necessary  for  its  present  needs,  and  at  all  times  there 
was  a  large  surplus  for  which  there  was  no  present  demand ; 
that  for  the  purpose  of  supplying  Despain  with  the  power  it 
was  obligated  to  furnish  under  the  terms  of  the  contract  or 
grant  above  referred  to,  and  for  the  further  purpose  of  bene- 
ficially disposing  of  its  surplus  power,  in  1914  it  conceived 
the  idea  of  constructing  a  branch  transmission  line  a  mile  or  a 
mile  and  a  quarter  in  length  to  what  is  known  as  the  town  or 
settlement  of  Granite,  situated  a  distance  of  about  seven 
miles  beyond  the  boundary  lines  of  defendant  city;  that  for 
the  purpose  of  constructing  said  line,  and  in  order  to  raise 
the  money  therefor,  it  entered  into  the  contract  heretofore  re- 
ferred to,  for  the  nonperformance  of  which  this  action  was 
brought;  that  plaintiff  was  cognizant  of  the  purpose  for 
which  the  money  was  borrowed.  The  evidence  further  shows 
that  by  the  construction  and  operation  of  said  transmission 
line  to  Granite  the  defendant  was  not  only  thereby  enabled  to 
discharge  its  obligation  to  Despain  to  furnish  him  the  power 
stipulated  in  the  grant  by  which  he  conveyed  his  right  to 
defendant,  but  defendant  was  also  enabled  to  derive,  and  does 
derive  therefrom,  revenue  to  such  an  extent  as  to  render  the 
transaction  a  profitable  investment. 

Appellant  contends,  first,  that  the  city  had  no  power  to 
create  an  indebtedness  and  make  it  payable  from  year  to 
.  year  except  by  the  issuance  of  bonds  or  lawful  warrants ;  sec- 
ond, that  the  city  had  no  power  to  construct  an  electric  trans- 
mission line  beyond  its  boundary  lines  for  the  purpose  of 
supplying  another  community  with  electric  light. 

1.  In  support  of  its  first  proposition  appellant  quotes 
from  the  state  Constitution  (article  14,  section  3)  as  follows: 

"No  debt  in  excess  of  the  taxes  for  the  current  year  shaU  be  cre- 
ated by  any  county  or  subdivision  thereof,  or  by  any  school  district 
therein,  or  by  any  city,  town  or  village,  or  any  subdivision  thereof 
in  this  state,  unless  the  proposition  to  create  such  debt  shall  have 
been  submitted  to  a  vote  of  such  qualified  electors  as  shall  have 
paid  a  property  tax  therein,  in  the  year  preceding  such  election,  and 
a  majority  of  those  voting  thereon  shall  have  voted  in  favor  of 
incurring  9U<:b  debt." 
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This  section  of  the  Constitution  undoubtedly  prohibits  a 
municipality  from  creating  an  indebtedness  in  excess 
of  the  revenue  for  the  current  year  unless  the  propo-  1 

sition  is  submitted  to  a  vote  of  the  qualified  electors 
and  approved  by  a  majority  thereof.  But  the  inhibition  only 
goes  to  the  question  of  excess  amount  and  not  to  the  time  of 
payment.  If  the  amount  of  the  indebtedness  is  limited  to  the 
revenue  of  the  current  year,  we  know  of  no  constitutional 
objection  to  providing  for  payment  after  the  year  expires. 
In  the  instant  case  there  is  no  substantial  evidence  as  to 
whether  or  not  the  debt  created  was  within  the  revenue  of  the 
current  year.  It  is  true  one  witness  testified  that  at  the  time 
the  debt  was  created  the  bond  money  was  exhausted  and  there 
was  no  other  available  revenue.  Just  what  this  language  im- 
plies as  relates  to  the  question  under  review  is  not  at  all  clear. 
It  may  imply  simply  that  there  was  no  money  on  hand,  no 
cash  in  the  treasury  against  which  warrants  could  be  drawn — 
that  is,  no  fund  immediaj|;ely  available.  For  aught  that  ap- 
pears in  the  evidence  the  potential  revenue  of  the  city,  such 
as  uncollected  taxes,  current  license  fees,  fines,  and  other 
sources  of  revenue,  may  have  been  amply  sufficient  to  cover 
the  indebtedness  in  question,  and  if  such  was  the  case  the 
creation  of  the  indebtedness  was  not  prohibited  by  the  Con- 
stitution. 

Notwithstanding  the  section  of  the  Constitution  above 
quoted  uses  the  word  ** taxes,*'  instead  of  the  word  ** rev- 
enue,'' we  are  inclined  to  the  view  that  the  word  ** revenue** 
conveys  the  meaning  intended.  It  is  hardly  possible  to  con- 
ceive that  the  members  of  the  constitutional  convention  in- 
tended anything  other  than  that  the  city,  in  creating  an  in- 
debtedness without  submitting  it  to  the  electorate,  should  keep 
within  the  revenue  of  the  current  year.  Many  reasons  exist 
in  favor  of  such  an  interpretation,  and,  so  far  as  we  can  see, 
there  are  none  against  it.  We  do  not  understand  that  counsel 
for  appellant  holds  a  contrary  view.  Indeed,  we  feel  justified 
in  assuming  that  as  to  the  interpretation  adopted  by  us  coun- 
sel is  in  full  accord.  In  connection  with  his  quotation  from 
the  Constitution  he  also  quotes  the  following  language  from 
28  Cyc.  at  page  1540: 
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"  'Pay  as  you  go'  expresses  a  municipal  rule,  prevailing  in  some 
states,  that  annual  expenditures  must  be  restricted  to  annual  rev- 
enue»  of  which  every  person  contracting  with  the  municipal  corpo- 
ration must  take  notice  at  his  peril;  but  'income  and  revenue'  in- 
cludes sums  coming  into  the  municipality  from  other  sources  than 
taxation." 

It  is  not  necessary  to  further  discuss  this  phase  of  the  case. 
The  contention  of  the  city  that  it  had  no  power  to  cre- 
ate the  debt  in  question,  on  the  ground  that  it  exceeded  2 
the  limit  fixed  by  the  constitutional  provision  quoted, 
should  not  prevail,  in  the  absence  of  proof  that  the  debt  was 
in  excess  of  the  potential  revenues  for  the  current  year  from 
whatever  source  the  revenue  was  legitimately  obtainable. 
Having  failed  to  make  such  proof,  its  contention  in  this  re- 
gard is  without  merit. 

2.  Under  its  second  proposition  appellant  insists  that,  in- 
asmuch as  the  purpose  of  the  indebtedness  was  to  raise  funds 
to  construct  an  electric  transmission  line  to  furnish  power  to 
a  community  seveni  miles  or  more  beyond  the  municipal 
boundaries  of  defendant  city,  therefore  the  creation  of  the 
debt  was  ultra  vires,  and  the  defendant  not  liable  therefor. 
Neither  the  ethics  nor  the  morality  of  this  contention  need  be 
considered.  If  the  city  had  no  power  to  create  the  indebted- 
ness, and  there  were  nothing  in  the  case  to  relieve  it  from  the 
hardship  sometimes  resulting  from  the  defense  of  ultra  vires, 
the  city  would  not  only  be  justified  in  setting  up  the  defense, 
but  it  might  become  its  bounden  duty  so  to  do.  In  such  case 
the  fact  that  the  illegal  exercise  of  the  power  resulted  in  a 
profitable  investment  would  be  no  answer  to  the  defense  of 
ultra  vires,  for  cities  are  not  organized  primarily  for  the 
purpose  of  engaging  in  commercial  enterprises,  however 
profitable  they  may  appear  or  even  prove  to  be.  But  in  deter- 
mining the  rights  of  the  parties  litigant  in  this,  as  in  every 
case  that  comes  before  the  court,  our  duty  is  to  find,  if  pos- 
sible, the  controlling  facts  and  principles  involved.  If  we 
rightly  consider  these,  we  cannot  go  far  astray.  In  the  case 
at  bar  the  city  had  the  power  to  establish  an  electric  light 
plant  and  transmission  line,  beyond  its  boundaries,  if  neces- 
sary, for  the  purpose  of  supplying  light  for  itself  and  in- 
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habitants.  Comp.  Laws  Utah  1917,  section  570x2.  It  had  the 
power  to  purchase  water  rights  for  that  purpose,  and  pay  in 
cash  or  by  furnishing  power  in  exchange  therefor.  City  of 
Colorado  Springs  v.  Colorado  City,  42  Colo.  75,  94  Pac.  316. 

If  it  became  necessary  to  furnish  power,  instead  of  pay- 
ment in  cash,  as  shown  by  the  record  in  the  present  case,  then 
it  had  the  right  to  deliver  that  power  at  the  point  agreed  upon 
in  the  contract,  whether  that  point  be  within  or  without  the 
city.  In  constnicting  its  works  and  obtaining  its  power,  it 
was  its  duty  to  pay  due  regard  to  the  future,  and  provide  for 
the  probable  necessities  of  a  rapidly  increasing  population. 
In  such  case  it  could  not  but  happen,  as  it  did  happen  in  the 
present  case,  that  when  the  works  were  completed  and  put 
into  operation  the  city  found  it  had  a  large  surplus  of  power 
over  and  above  all  present  demands,  or  probable  demands  for 
many  years  to  come.  In  these  circumstances,  what  did  de- 
fendant do?  It  sought  for  customers  to  take  its  surplus.  It 
was  unable  to  find  a  sufficient  number.  Inasmuch  as  it  was 
compelled  to  furnish  a  certain  quantity  of  power  to  Despain 
in  exchange  for  his  rights,  it  concluded  to  extend  the 
line  on  to  Granite,  which  afforded  a  paying  market  for  3, 4 
a  small  'portion  of  its  surplus.  This  the  city  did,  and 
in  doing  so  found  it  necessary  to  borrow  the  money  and  create 
the  indebtedness  which  constitutes  the  subject-matter  of  the 
present  action.  The  investment  proved  to  be  a  profitable  one, 
and  while,  as  before  stated,  cities  are  not  organized  primarily 
as  profit-making  concerns,  yet  when  it  is  incidental,  as  in  the 
instant  case,  to  a  proper  exercise  of  its  legitimate  powers,  the 
making  of  the  enterprise  a  profitable  one  was  highly  com- 
mendable. This  view  is  sustained  by  many  well-considered 
cases  which  have  been  called  to  our  attention.  City  of  Hen- 
derson V.  Young,  119  Ky.  224,  83  S.  W.  583,  a  Kentuclqr  case, 
is  exactly  in  point.  The  third  paragraph  of  the  syllabi  reads 
as  follows : 

"Ky.  St.  1903,  section  3290,  subsec.  5,  authorizins  cities  of  the 
third  class  to  provide  'the  city  and  the  inhabitants  thereof*  with 
light,  etc.,  does  not  prohibit  the  city  from  extending  its  electric 
light  service  to  points  without  the  city  limits,  where  it  can  do  so 
with  very  little  additional  expense,  and  in  such  a  way  as  to  result 
in  advantage  to  the  city  and  its  inhabitants." 
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The  following  authorities  are  to  the  same  effect :  Rogers  v. 
City  of  Wickliffe,  94  S.  W.  24;  MiUigm  v.  Miles  City  et  al,, 
51  Mont^  374,  153  Pac.  276,  L.  R.  A.  1916C,  395;  Pike's  Peak 
Power  Co.  v.  City  of  Colorado  Springs,  105  Fed.  1,  44  C.  C.  A. 
333 ;  Colorado  Springs  v.  Colorado  City,  42  Colo.  75,  94  Pac. 
316 ;  McQuillin,  Mun.  Corps,  section  1800.  Many  other  eases 
are  cited  by  respondent  having  more  or  less  bearing  upon  the 
question  of  ultra  vires.  The  foregoing,  in  our  opinion,  are 
sufficient  to  indicate  what  the  law  is  in  a  case  of  this  kind. 

On  the  question  of  ultra  vires  appellant  cites  and  relies  on 
Dillon,  Mun.  Corps,  sections  89  and  312;  State  v.  Post  As- 
toria, 79  Or.  1, 154  Pac.  399 ;  Farwell  v.  City  of  Seattle  et  at., 
43  Wash.  141,  86  Pac.  217,  10  Ann.,Cas.  130;  In  re  Town  of 
Woolley,  75  Wash.  206,  134  Pac.  825;  28  Cyc.  266.  These 
cases  and  authorities  are  readily  distinguishable  from  the  case 
at  bar,  and  need  not  be  reviewed  at  length.  Each  of  them  is 
controlled  by  local  statute,  and  in  that  connection  it  is  per- 
tinent to  remark  that  perhaps  no  state  in  the  Union  confers 
greater  powers  upon  its  municipal  corporations  than  does  the 
state  of  Utah.  See,  specially,  Corap.  Laws  Utah  1917, 
section  570x2,  heretofore  cited,  relating  to  the  power  of  cities 
to  purchase,  hold,  and  dispose  of  property  real  and  personal 
within  or  without  their  corporate  boundaries. 

In'  view  of  the  facts  and  circumstances  disclosed  by  the 
record  in  this  case  and  the  law  applicable  thereto,  the 
court  can  arrive  at  no  other  conclusion  than  that  the  5 

defendant  is  legally  liable  for  the  debt  in  question. 
The  money  was  borrowed  for  a  corporate  purpose.  It  was 
profitably  and  judiciously  expended,  and  the  city  and  its  in- 
habitants have  already  derived,  and  in  years  to  come  will  con- 
tinue to  derive,  substantial  benefits  therefrom.  In  these  cir- 
cumstances, even  if  the  transaction  were  not  in  all  respects 
regular  and  in  strict  accordance  with  law,  this  court  does  not 
feel  authorized  to  say  that  the  defendant  should  be  permitted 
under  the  plea  of  ultra  vires  to  escape  its  liability.  Turner 
V.  Cruezen,  70  Iowa;  202,  30  N.  W.  483 ;  Natchez  v.  Mallery, 
54  Miss.  499;  Orand  Island  Oas.  Co.  v.  West,  28  Neb.  852,  45 
N.  W.  242;  Chapman  v.  County  of  Douglas,  107  U.  S.  348,  2 
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Sup.  Ct.  62,  27  L.  Ed.  378 ;  Laird  Norton  Yards  v.  City  of 
Rochester,  117  Minn.  114,  134  N.  W.  644,  41  L.  R.  A.  (N.  S.) 
473 ;  Long  v.  Lemoyne  Borough,  222  Pa.  311,  71  Atl.  211,  21 
L.  R.  A.  (N.  S.)  474. 

The  judgment  is  affirmed,  at  appellant's  cost. 

CORPMAN,  C.  J.,  and  FRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 


ON  APPLICATION  FOR  REHEARING. 

THURMAN,  J. 

On  application  for  rehearing  appellant  insists  that  the  court 
assumed  there  was  some  connection  between  the  transmission 
line  to  Despain  and  the  line  to  Granite,  while,  as  contended 
by  appellant,  there  is  no  connection  whatever.  In  support  of 
the  contention  appellant  appends  to  its  application  a  sketch 
made  by  its  engineer,  purporting  to  show  that  there  is  no 
connection  between  the  two  lines.  The  sketch  was  made  since 
the  opinion  was  handed  down,  and  is  now  brought  to  our 
attention  for  the  first  time.  The  record  indicates  that  some- 
thing purporting  to  be  a  diagram  of  the  premises,  made  by  a 
witness  during  the  trial,  was  admitted  as  an  exhibit ;  but  the 
exhibit  was  not  brought  up  on  appeal,  nor  is  there  anything 
in  the  record  to  indicate  what  the  exhibit  purported  to  show. 
In  these  circumstances  the  sketch  offered  cannot  be  considered 
as  evidence. 

The  record,  without  the  sketch,  does  not  show  that  the  lines 
were  disconnected.  On  the  other  hand,  there  is  evi- 
dence tending  to  show  that,  as  the  line  had  to  be  con-  6 
structed  for  the  benefit  of  Despain,  it  was  a  saving  of 
expense  to  construct  the  Granite  line.  However,  the  question 
of  the  relation  of  the  two  lines  to  each  other  was  not  a  con- 
trolling factor  in  our  opinion.  The  evidence,  without  conflict, 
disclosed  the  fact  that  the  city,  in  constructing  its  plant,  with 
a  view  to  its  future  needs,  acquired  a  large  surplus  of  power 
for  which  it  had  no  present  use;  that  it  endeavored  to  find 
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customers  for  its  surplus  among  its  own  inhabitants,  but  was 
unable  to  do  so.  It  then  conceived  the  idea  of  disposing  of  it 
to  customers  outside  its  boundary  lines.  The  people  of 
Qranite  desired,  and  could  use,  a  portion  of  the  power  that 
was  going  tcr  waste.  The  power  could  be  supplied  at  a  com- 
paratively small  expense,  and  property  which  was  being 
wasted  put  to  beneficial  use.  The  money  was  borrowed,  the 
line  constructed,  and  the  uncontradicted  evidence  shows  that 
the  city  has  been  greatly  benefited  by  the  transaction.  The 
city,  for  its  own  benefit,  has  had  the  profitable  use  of  the 
plaintiff's  money  ever  since  the  line  was  completed.  It  would 
be  inequitable,  in  the  strongest  sense  of  the  word,  for  the  city 
in  those  circumstances  to  longer  withhold  from  plaintiff  that 
which  is  justly  due.  Instead  of  further  struggling  to  defeat 
plaintiff's  claim,  it  ought  to  feel  gratified  to  know  that  a  way 
can  be  found  by  which  it  is  enabled  to  pay  its  honest  debts. 
Rehearing  denied. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 


ASSOCIATED  INV.  CO.  v.  CAYIAS  et  al. 

No.  3381.    Decided  I>eceml)er  10,  1919.    Rehearing  denied  January 
2,  1920.     (185  Pac.  778.) 

1.  Bbokebs — ^Broker  Suing  fob  Commission  Need  Not  Plead  and 
Prove  Condition  Subsequent.  In  broker's  action  for  commis- 
sion on  sale  of  a  pool  hall,  where  sale  contract  provided  that  it 
was  to  be  null  and  void  if  purchaser  could  not  secure  rental  of 
the  hall  at  a  certain  sum  per  month,  plaintiflT  was  not  required 
to  plead  or  prove  the  ability  of  the  purchaser  to  procure  the 
hall  at  such  rental,  that  being  a  matter  of  defense,  as  a  condi- 
tion subsequent,  and  not  a  condition  precedent.     (Page  382.) 

2.  BBOKiats — Performance  of  Condition  Subsequent  Must  Be 
Pleaded.  In  a  broker's  action  for  commission,  where  defend- 
ants failed  to  plead  as  a  defense  that  a  condition  subsequent 
embraced  in  the  sale  contract  had  not  been  performed,  it  was 
not  error  to  refuse  defendants'  oflTered  testimony  thereon. 
(Page  383.) 


Digitized  by 


Google 


378  SUPREME  COURT  OP  UTAH  [Dec. 

Associated  Inv.  Co.  y.  Caylas  et  al.,  55  Utah  377. 

3.     Brokers — ^Admissibilitt  of  Evidence  of  Principal's  Breach  of  • 
Contract.    In  a  broker's  action  for  commission  on  the  sale  of 
a  pool  hall,  testimony  tending  to  show  defendants'  refusal  to 
carry  out  the  terms  of  the  contract  held  admissible.    (Page  383.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County ;  P.  C  Evans,  Judge. 

Action  by  the  Associated  Investment  Company,  a  corpora- 
tion, against  William  Cayias  and  another,  a  copartnership  do- 
ing business  as  the  Portola  Pool  Hall. 

Judgment  for  plaintiif ,  and  defendants  appeal. 
Affibmed. 

Rogers  &  Haas  and  Chris  Mathison,  all  of  Salt  Lake  City, 
for  appellants.  ^ 

Smith  &  Son,  of  Salt  L^ke  City,  for  respondent. 

CORPMAN,  C.  J. 

Plaintiff,  as  a  real  estate  and  personal  property  broker, 
brought  this  action  against  the  defendants  in  the  district 
court  of  Salt  Lake  county  to  recover  commissions  alleged  to 
have  become  due  for  services  rendered  under  a  contract  for 
the  sale  or  exchange  of  a  certain  pool  hall  owned  by  the  de- 
fendants in  Salt  Lake  City.    The  contract  sued  upon  provides : 

"Please  sell  or  trade  for  me  the  following  described  property  at 
th^  price  and  terms  below  mentioned:  Portola  Pool  Hall,  No.  2 
West  Second  South  street,  consisting  of  eleven  tables,  one  card 
room.  Rent,  1150.00.  Business  averages  about  thirty  dollars  per 
day.  Price  $4,000.00;  $2,000.00  down,  balance  to  suit.  If  you  secure 
a  purchaser  for  me  who  is  ready,  able  and  willing  to  buy  or  trade 
for  said  property  at  the  price  and  terms  above  mentioned,  or  on 
any  other  terms  agreed  to  by  me,  I  will  pay  you  ten  per  cent,  com- 
mission on  the  above  amount  or  on  any  other  amount  for  which  I 
agree  to  sell  or  trade." 

It  is  alleged,  in  substance,  in  the  complaint,  that  the  plain- 
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tiff,  acting  under  said  contract,,  made  diligent  effort  to  ex- 
change or  trade  said  property  for  the  defendants,  and  that  on 
or  about  October  13,  1916,  procured  one  Lawrence  Call,  who 
entered  into  a  written  agreement  for  the  exchange  of  said 
pool  hall,  at  a  valuation  of  $3,000,  for  other  property,  which 
was  satisfactory  to  the  defendants,  and  that  the  said  Call  was 
at  all  times  ready,  able,  and  willing  to  complete  and  carry  out 
the  said  agreement  so  entered  into,  but  that  the  defendants 
refused  to  make  an  exchange;  that  there  is  due  and  payable 
to  the  plaintiff  from  the  defendants  the  sum  of  $300  for  pro- 
curing the  said  Call  to  enter  into  said  agreement,  for  which 
sum  judgment  is  prayed. 

Defendants'  answer  denied,  generally,  the  allegations  of 
the  complaint.  Trial  was  to  the  court  without  a  jury.  The 
findings  made  were  in  plaintiff's  favor,  and  judgment  was  en- 
tered against  the  defendants  for  the  amount  demanded  in  the 
complaint.    Defendants  appeal. 

The  errors  assigned  go  to  the  admission  and  exclusion  of 
certain  testimony,  that  the  court's  findings  ^^were  not  within 
the  issues  made  by  the  pleadings  or  litigated  upon  the  trial 
of  the  action,"  and  also  that — 

"The  evidence  is  insufficient  to  sustain  the  decision  in  the  follow- 
ing particulars:  (1)  That  it  does  not  show  that  the  plaintiff  found 
and  produced  a  purchaser  willing,  ready,  and  able  to  buy  or  trade 
for  the  defendant's  property;  (2)  that  it  does  not  show  that  the 
plaintiflT  found  and  produced  a  purchaser  with  whom  the  defendants 
entered  into  a  binding  and  enforceable  contract  to  sell  or  trade 
their  property;  (3)  that  it  does  not  show  that  the  plaintiflT  found 
and  produced  a  purchaser  to  whom  the  defendants  sold  or  traded 
and  conveyed  their  property;  (4)  that  it  does  not  show  that  the 
plaintiff  in  any  manner  performed  its  contract  of  employment." 

The  testimony  shows  beyond  disfpute  that  the  listing  con- 
tract sued  upon  was  entered  into  between  the  parties,  and 
that  thereafter,  on  October  13,  1916,  the  plaintiff  procured 
one  Lawrence  Call  to  enter  into  an  agreement  with  defendants 
for  an  exchange  of  their  pool  hall  for  certain  residence  pron 
erty  situated  in  Salt  Lake  City.  Under  the  terms  of  the 
agreement  entered  into  between  the  defendants  and  Call,  it 
was  provided,  among  other  things  not  necessary  to  here  men- 
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tion  or  consider,  that  **the  bill  of  sale  for  said  pool  hall  and 
warranty  deed  to  flnid  house  are  to  be  delivered  and  ex- 
changed at  the  office  of  the  Associated  Investment  Company, 
authorized  agents  in  this  deal,  on  or  before  October  14, 1916," 
and  that  **it  is  further  agreed  that  in  the  event  the  rental  on 
the  above-described  pool  hall  cannot  be  obtained  for  a  monthly 
rental  of  $150  by  the  first  party  hereto,  then  and  in  that  event 
this  agreement  shall  become  null  and  void  and  of  no  effect." 

The  trial  court,  after  making  findings  that  the  aforesaid 
contracts  had  been  made  by  the  defendants,  and  that  under 
the  listing  contract  the  plaintiif  had  procured  Call  to  make 
an  exchange  of  property  with  the  defendants  upon  a  property 
valuation  of  $3,000,  for  the  pool  hall,  the  court  further  found, 
and  the  finding  is  supported  by  testimony,  that  on  October  14, 
1916;  the  day  following  the, signing  of  their  contract  with 
Call,  the  defendants  called  at  the  office  of  the  plaintiff  and 
"requested  the  plaintiff  to  reduce  the  amount  of  the  commis- 
sion due  to  the  plaintiff  by  the  defendants  for  acting  as.  such 
broker  from  $300  to  fifty  dollars  and  sai^  defendants  at  said 
time  and  place  said  to  plaintiff  that  if  the  plaintiff  would  not 
80  reduce  its  said  commission  the  defendants  would  not  carry 
out  any  terms  of  said  contract  by  them  to  be  performed  as 
in  said  contract  provided.  The  court  finds  that  the  plaintiff 
then  and  there  refused  to  reduce  the  amount  of  its  said  com- 
mission, and  that  thereupon  and  at  said  time  and  place  the 
defendants  refused  to  carry  out  their  part  of  said  written 
agreement  and  so  notified  the  plaintiff;  and  the  court  finds 
that  in  the  manner  before  stated  the  defendants  repudiated 
said  written  contract  and  every  part  thereof." 

It  is  contended  on  the  part  of  the  defendants,  to  use  their 
own  expression,  that  *'the  contract  in  question  is  not,  on  its 
face,  enforceable  as  to  Call  because  it  does  not  show  that  he 
was  ready,  able  and  willing  to  make  the  exchange,"  and  also 
that  performance  of  the  contract  entered  into  between  the 
defendants  and  Call  rested  upon  the  contingency  that  a  rental 
of  the  pool  hall  could  be  had  by  Call  at  $150  per  month. 
Defendants  further  argue  : 

'"The  contingency  here  must  have  happened  before  performance 
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and  is,  consequently,  in  the  nature  of  a  condition  precedent,  the 
fulfillment  of  which,  within  the  time  fixed  for  the  performance  of 
the  contract,  it  was  incumbent  upon  the  plaintifT  to  plead  and  prove. 
In  order  to  entitle  it  to  recover  in  this  action." 

On  the  other  hand,  it  is  contended  by  the  plaintifif  that  the 
condition  imposed  by  the  terms  of  the  contract  of  exchange, 
wherein  it  was  provided  the  contract  should  become  null  and 
void  and  of  no  effect  in  the  event  the  pool  hall  could  not  be* 
obtained  for  a  monthly  rental  of  $150,  was  a  condition  sub- 
sequent, and  that  therefore  the  plaintiff  had  earned  its  com- 
mission as  soon  as  it  procured  Call  to  enter  into  a  binding 
contract  with  the  defendants;  and  further  that  the  repudia- 
tion of  the  contract  entered  into  by  defendants  with  Call  re- 
lieved the  plaintiff  from  pleading  or  making  any  proof  as  to 
the  ability  of  Call  to  procure  the  pool  hall  at  a  rental  of  $150 
per  month. 

The  authorities  are  practically  agrged  that  there  are  no 
technical  words  to  distinguish  between  **  conditions  prece- 
dent'' and  ** conditions  subsequent,"  but  that  the  distinction 
is  a  matter  of  construction,  according  to  the  intention  of  the 
parties  as  manifested  by  the  contract.  The  terms  are  there- 
fore Variously  defined  according  to  the  facts  and  circum- 
stances and  the  questions  involved  in  a  particular  case.  As 
applying  to  contracts,  in  general  they  are  defined  as  follows: 

"Conditions  precedent  call  for  the  performance  of  some  act  or 
the  happening  of  some  event  after  a  contract  is  entered  into  and 
upon  the  performance  or  happening  of  which  its  obligations  are 
made  to  depend."    6  R.  C.  Li.  section  290. 

"A  condition  subsequent  in  a  contract  is  one  which  follows  the 
performance  of  the  contract  and  operates  to  defeat  or  annul  it  upon 
the  subsequent  failure  of  either  party  to  comply  with  the  condition." 
6  R.  C.  L.  section  291. 

In  the  contract  we  have  under  consideration,  the  parties 
thereto  agree  to  exchange  property  upon  the  terms  fixed  and 
for  considerations  stated.  No  conditions  are  imposed.  The 
agreement  to  make  the  exchange  is  positive  and  certain.  As 
we  read  and  interpret  the  language  employed,  the  exchange  of 
property  between  the  parties  does  not  rest  upon  any  future 
contingency  or  the  happening  of  any  future  event  whatever. 
The  parties  explicitly  agree  that,  if  the  pool  hall  cannot  be 
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obtained  by  Call  for  a  fixed  rental,  the  ''agreement  shall  be- 
come null  and  void  and  of  no  effect,*'  thus  expressly  recogniz- 
ing that  a  valid,  binding,  and  enforceable  contract  with  re- 
spect to  the  exchange  of  property  has  been  made  between 
them.  We  cannot  conceive  of  any  language  that  could  be 
employed  in  a  contract  which  would  more  clearly  express  a 
condition  subsequent  than  the  words  used  by  the  parties  to 
this  agreement  imply.  Like  provisions  in  contracts  of  a  sim- 
ilar character  are  generally  regarded  as  conditions  subsequent. 
Northwestern  Nat,  Life  Ins.  Co.  v.  Wood,  56  Okl.  188, 155  Pac. 
524;  Taylor  v.  Modern  Woodmen,  72  Kan.  443,  83  Pac  1099, 
5  L.  B.  A.  (N.  S.)  283. 

The  plaintiff  was  not  therefore  required  to  plead  nor  pro\  e 
the  ability  of  Call  to  procure  the  pool  hall  at  a  rental 
of  $150^  per  month.    If  Call  was  unable  to  procure  the  1 

hall  at  the  stipulated  rental,  it  was  incumbent  upon  the 
defendants  to  plead  that  fact  and  prove  it.  Moody  v.  Amazon 
Ins.  Co.,  52  Ohio  St.  12,  38  N.  E.  1011,  26  L.  B.  A.  313,  49 
Am.  St.  Rep.  699 ;  Root  v.  Childs  et  al,  68  Minn.  142,  70  N. 
W.  1087 ;  Bear  v.  Atlantic  Home  Ins.  Co.,  34  Misc  Rep.  613, 
70  N.  Y.  Supp.  581. 

In  9  Cyc.  at  page  727,  the  rule  of  pleading  is  tersely  stated 
to  be: 

"Thus  in  an  action  on  a  contract  which  on  its  face  refers  to  a 
contingency  on  the  happening  of  which  the  defendant  should  be 
discharged  from  liability,  the  plaintiff  need  not  aver  that  the  con- 
tingency has  not  happened;  but  if  the  defendant  relies  on  it  as  a 
defense  he  must  allege  and  prove  that  it  did  not  happen." 

The  defendants  by  their  answer  failed  to  allege  that  the 
pool  hall  was  not  obtainable  at  a  monthly  rental  of  $150. 
Moreover,  there  is  testimony  in  the  record  tending  to  ^show 
that  the  pool  hall,  as  a  matter  of  fact,  could  have  been  pro- 
cured by  Call  at  the  stipulated  rental.  It  will  be  borne  in 
mind  that  the  listing  card  received  in  evidence  so  represents. 

Among  the  numerous  cases  cited  in  defendants*  brief,  spe- 
cial stress  is  placed  upon  the  following  cases,  which,  in  effect, 
hold  that  before  an  agent  is  entitled  to  recover  commissions 
he  must  produce  a  buyer  who  shall  be  ready,  willing,  and  able 
to  make  the  purchase  on  absolutely  the  terms  fixed  by  the 
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owner :  Zeidler  v.  Walker,  41  Mo.  App.  118 ;  Sullivan  v.  Mil- 
liken,  113  Fed.  93,  51  C.  C.  A.  79 ;  Hohart  v.  Kehoe,  110  Minn. 
490,  126  N.  W.  66,  136  Am.  St.  R«p.  524. 

These  cases,  and  the  many  others  cited  in  defendants'  brief, 
correctly  state  the  law  as  we  understand  it  to  be.  Counsel, 
however,  seem  to  lose  sight  of  the  fact  that  the  rulings  in  the 
cases  cited  by  them  are  predicated  on  conditions  precedent 
and  not  upon  conditions  subsequent  as  heretofore  pointed  out. 
The  cases  therefore  are  distinguishable  and  have  no  applica- 
tion to  the  rule  of  law  that  must  be  applied  in  the  case  at  bar. 

Again,  we  are  not  inclined  to  look  with  much  favor  upon 
the  attempt  of  the  defendants  to  repudiate  their  contract  with 
the  plaintiff.  Nor  do  we  think  that  under  the  circumstances, 
as  shown  by  the  testimony  in  this  case,  any  other  self-respect- 
ing court  would  be.  The  testimony  tends  to  show  that  after 
the  plaintiff  had  made  diligent  effort  to  make  an  exchange  of 
property  and  a  binding  agreement  had  been  procured  from 
Call  to  enable  them  to  do  so  the  defendants  openly  asserted 
that  they  would  not  keep  their  engagements  with  Call  unless 
the  plaintiff  accepted  a  mere  pittance  for  the  services  ren- 
dered. This  the  plaintiff  declined  to  do,  and,  under  the  cir- 
cumstances and  for  the  reasons  stated,  we  feel  that  the  find- 
ings of  the  trial  court  were  right  and  fully  justified. 

What  has  been  said  with  regard  to  the  failure  of  the  de- 
fendants to  plead  as  a  defense  the  fact,  if  such  were  the  fact, 
that  the  condition  subsequent  had  not  been  performed,  with 
respect  to  the  matter  of  Call  procuring  the  pool  hall  at  the 
stipulated  rental,  we  think  also  fully  justified  the  trial  court 
in  excluding  the  testimony  complained  of  as  error. 

The  defendants,  over  the  objection  of  plaintiff,  offered  to 
prove  a  fact  that  essentially  should  have  been  alleged 
in  their  answer  if  they  expected  to  offer  testimony  to  2 

prove  it. 

Under  the  allegations  of  the  complaint,  and  over  the  ob- 
jection of  defendants,  testimony  was  introduced  tend- 
ing to  show  the  refusal  of  the  defendants  to  carry  out  3 
the  terms  of  the  contract,  although  counsel  for  plaintiff 
announced  that  he  did  not  deem  the  testimony  necessary  for 
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the  purpose  of  a  recovery.    We  do  not  think  its  admission 
was  error. 

Finding  no  reversible  error  in  the  record,  it  is  ordered  that 
the  judgment  of  the  district  court  be  aflSrmed,  with  costs. 

FRICK,  WEBER,  OffiEON,  and  THURMAN,  JJ.,  concur. 


CRAM  et  al.  v.  REYNOLDS  et  al. 
No.  3368.    Decided  December  12,  1919.     (186  Pac.  100.) 

1.  Reformation  of  Inbtkuments — Proof  op  Mutual  Mistake  to 
Authorize  Reformation  Must  Be  Convincing.  Mutual  mis- 
takes can  be  corrected,  and  courts  will  reform  a  contract  so  as 
to  express  what  the  parties  actually  agreed  on  and  make  it 
express  the  terms  on  which  the  minds  of  both  parties  met,  but 
the  proof  must  be  clear,  distinct,  satisfactory,  and  convincing, 
and  not  merely  a  preponderance  of  the  evidence.^     (Page  386.) 

2.  Evidence — Inference  Against  Party  Fbom  Pailube  to  Rebut 
Adverse  ^Evidence.  When  a  party  has  the  means  in  his  power 
of  rebutting:  and  explaining  the  evidence  adduced  against  him, 
if  it  does  not  tend  to  the  truth,  omission  to  do  so  furnishes  a 
strong  inference  against  him.     (Page  389.) 

3.  Appeal  and  Err<»— Findings  in  Equity  May  Be  DiSREGARDia). 
In  an  equity  case,  when  the  findings  of  fact  are  clearly  not 
Justified  by  the  evidence,  in  the  opinion  of  the. Supreme  CoxirU 
it  is  the  court's  duty  to  arrive  at  the  conclusion  it  thinks  com- 
])elled  by  the  proof,  regardless  of  the  trial  Judge.'    (Page  392.) 

4.  Reformation  of  Instruments — Mistake  in  Omission  From 
CONTRACT  of  Water  Rights  or  Stock  Shown  by  Evidence. 
Evidence  held  to  show  that  written  contract  for  the  sale  of 
land  by  defendants  to  plaintiffs  omitted  certain  water  rights  or 
shares  of  stock  in  an  irrigation  company  by  mutual  mistake  of 
the  parties  known  to  and  fraudulently  relied  upon  by  a  de- 
fendant.   (Page  892.) 


iWherritt  v.  Dennis,  48  Utah.  309,  159  Pac.  534:  Weiaht  v. 
Bailey,  45  Utah,  584,  147  Pac.  899;  Deseret  National  Bank  v.  Din- 
woodey,  17  Utah,  43.  53  Pac  215;  Ewing  v.  KHth,  16  Ut^h,  312,  52 
Pac.  4. 

t  Little  v.  StHngfenow,  46  Utah,  576.  151  Pac.  347. 
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Appeal  from  District  Court,  Third  District,  Salt  Lake 
Coupty ;  W,  ^,  Bramel,  Judge.  * 

Action  by  Sidney  A.  Cram  and  Lutie  M.  Cram  against  C.  D. 
Reynolds  and  Annie  E.  Reynolds. 

Prom  decree  for  defendants,  pflaintiffs  appeal. 

Reversed,  and  cause  remanded,  with  directions. 

David  W,  Moffat,  of  Murray,  and  Ray  Van  Coti,  of  Salt 
Lake  City,  for  appellants 

Dan  B,  Shields,  of  Salt  Lake  City,  for  respondents. 

WEBER,  J. 

Plaintifib  brought  this  action  against  defendants  for  the 
purpose  of  reforming  a  certain  written  contract  so  as  to  in- 
clude within  the  reformed  contract  eleven  shares  in  the  Ca- 
hoon  &  Maxfield  Irrigation  Company  and  for  specific  per- 
formance of  the  contract  when  thus  reformed.  Plaintiffs 
allege  in  their  complaint  the  making  of  the  contract  and  that 
it  was  understood  and  agreed  by  the  parties  thereto  that  de- 
fendants should  transfer  and  deliver  to  plaintiffs  as  part  of 
the  consideration  eleven  shares  of  the  capital  stock  of  the 
Cahoon  &  Maxfield  Irrigation  Company,  but  that  through  the 
mutual  mistake  of  the  parties  the  eleven  shares  of  stock  were 
omitted  from  the  contract.  The  bill  seeks  a  reformation  of 
the  contract  so  as  to  include  the  eleven  shares  of  stock  of  the 
irrigation  company.  Plaintiffs  further  in  their  complaint 
pray  for  a  decree  requiring  that  defendants  perform  their 
part  of  the  contract  by  transferring  and  delivering  the  said 
eleven  shares  of  stock  to  plaintiffs.  The  defendants  in  their 
answer  admit  the  execution  and  delivery  of  the  contract  re- 
ferred to,  but  deny  that  said  eleven  shares,  or  any  part  there- 
of, entered  into  the  consideration  of  the  contract,  and  af- 
firmatively allege  that  the  contract  as  written  contains  all  the 

Vol.  55—25 


Digitized  by 


Google 


386  SUPREME  COURT  OP  UTAH  [Dec. 

Cram  et  al.  y.  Reynolds  et  al.,  55  Utah  384. 

terms  and  stipulations  to  which  the  several  parties  thereto 
had  agreed.  The  issues  were  found  in  favor  of  defendants  by 
the  trial  court,  and  from  the  decree  accordingly  entered  plain- 
tiffs appeal. 

Mutual  mistakes  can  be  corrected,  and  courts  will  reform  a 
contract  so  as  to  express  what  the  parties  actually  agreed  up- 
on and  make  it  express  the  terms  upon  which  the  minds  of 
both  parties  met.  The  law  on  the  subject  is  well  established 
in  this  jurisdiction.  If  the  same  mistake  be  made  by  both 
parties,  the  contract  may  be  rectified,  but  the  proof  must  be 
clear  and  distinct,  as  courts  do  not  make  contracts  for  parties. 
To  secure  reformation  of  a  written  contract  which  is  pre- 
sumed to  be  the  real  contract  and  to  contain  all  the 
terms  agreed  upon,  the  party  seeking  relief  and  de-  1 

manding  reformation  of  the  contract  must  establish  the 
i?iutual  mistake  by  evidence  that  is  clear,  satisfactory,  and 
convincing,  and  not  merely  by  a  preponderance  of  the  evi- 
dence. Wherritt  v.  Dennis,  48  Utah,  309, 159  Pac.  534 ;  Weight 
V.  Bailey,  45  Utah,  584,  147  Pac.  899;  Deseret  Nation^U  Bank 
V.  Dinwoodey  et  ah,  17  Utah,  43,  53  Pac.  215 ;  Ewing  v.  Keith, 
16  Utah,  312,  52  Pac.  4.  The  only  question  involved  in  this 
case  is  whether  the  proof  produced  by  appellants,  considered 
in  connection  with  that  offered  by  respondents,  measures  up  to 
the  required  standard.  The  answer  to  this  question  neces- 
sitates a  review  of  the  testimony. 

Sidney  A.  Cram  and  his  wife,  Lutie  M.  Cram,  were  resi- 
dents of  Idaho  in  the  fall  of  1917  and  owned  a  200-acre  dry 
farm  in  that  state.  Desiring  to  sell  or  trade  their  Idaho  farm, 
they  inserted  an  advertisement  to  that  effect  in  the  Salt  Lake 
Tribune.  The  advertisement  was  answered  October  9,  1917, 
by  C.  D.  Reynolds  and  Mrs.  Annie  E.  Reynolds,  his  wife,  re- 
spondents herein,  who  in  their  letter  said  they  had  a  smaU 
place  near  Murray,  Utah,  with  a  bungalow  and  two  three- 
room  houses  on  it,  **very  best  soil  that  will  raise  anything; 
eleven  shares  of  mountain  water,  enough  for  twice  this 
amount  of  land,  which  is  very  valuable — about  $150  per  share 
now.'*  After  some  correspondence  between  the  parties 
Reynolds  went  to  Idaho  and  looked  over  the  Cram  farm,  and 
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there  said  that,  if  Mrs.  Reynolds  was  satisfied  with  his  de- 
scription of  the  property  they  would  consider  a  trade.  Dur- 
ing the  discussion,  in  referring  to  the  exchange  of  property, 
Reynolds  said  that  he  proposed  to  trade  to  the  Crams  prop- 
erty consisting  of  six  acres  of  land,  three  brick  houses,  and 
eleven  shares  of  water  right,  the  water  right  or  shares  being 
enough  for  twice  the  amount  of  land  and  being  valued  at  $150 
per  share.  During  the  conversation  Mr.  Reynolds  asked  Cram 
if  he  had  done  any  irrigating,  and  Cram  answered  in  the 
negative.  Reynolds  said  that  a  neighbor  would  show  him 
how  to  irrigate.  Reynolds  also  stated  to  the  appellants  that 
he  secured  this  water  right  of  eleven  shares  so  he  could  better 
sell  the  place.  Three  witnesses,  Mr.  and  Mrs.  Cram  and  Mrs. 
Jennie  Harvey,  the  mother  of  Mrs.  Cram,  all  testified  to  the 
eflPect  that  Mr.  Reynolds,  when  in  Idaho,  positively  assured 
Mr-.  Cram  that  he  had  eleven  shares  of  water  right,  and  tbat 
the  same  would  be  exchanged  in  connection  with  the  six  acres 
of  land  and  improvements  thereon,  and  that  this  water  right 
was  enough  for  twice  the  amount  of  land,  and  that  it  was  of 
the  value  of  $150  per  share.  A  week  or  ten  days  after 
Reynolds  made  his  visit  to  Idaho  the  Crams  went  to  Murray 
to  examine  the  Reynolds  property.  While  such  examination 
was  being  made  Reynolds  explained  how  the  land  could  be 
irrigated,  and,  testifying  about  this  conversation,  Mrs.  Cram 
says  that  they  could  tell  it  had  been  irrigated,  and  at  that 
time  Reynolds  said  that  the  water  right  was  in  the  Cahoon  & 
Maxfield  ditch.  Appellants  further  testified  that  Reynolds 
promised  and  agreed  that  he  would  turn  over  the  water  cer- 
tificates, one  for  ten  shares  and  one  for  one  share,  at  the  time 
the  deeds  were  signed  and  exchanged.  Both  of  the  Crams  also 
testified  that  Reynolds  said  that  the  water  went  with  the  land. 
After  examining  the  Reynolds  property  a  trade  was  agreed 
upon,  and  as  part  of  the  agreement  a  number  of  articles  were 
to  be  left  on  each  property.  The  negotiations  continued  till 
Saturday  night,  November  3,  1917.  Mrs.  Cram  had  in  the 
meantime  made  a  memorandum  of  the  personal  property  to  be 
exchanged.  The  parties  agreed  that  Mr.  D.  W.  Moflfat,  a 
lawyer  of  Murray  who  was  known  to  Reynolds,  should  be  em- 
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ployed  to  prepaiie  a  written  agreement.  Articles  of  furniture, 
machinery,  and  live  stock  on  both  sides  were  to  be  exchanged. 
As  the  Crams  were  anxious  to  return  to  Idaho,  an  appoint- 
ment was  made  for  the  next  day,  Sunday,  at  Mr.  Moffat's 
ofSce,  where  the  contract  sought  in  this  action  to  be  reformed 
was  drawn  by  the  attorney.  The  deeds  had  been  executed, 
and  the  documents  were  aU  present  and  before  the  parties  at 
the  time  when  RejTiolds  asked  Moflfat  to  step  into  an  outer 
room  of  the  office  out  of  the  presence  of  Mrs.  Reynolds  and 
Mr.  and  Mrs.  Cram.  When  alone  with  Moflfat  Reynolds  said: 
**The  water  rights  in  the  Cahoon  &  Maxfield  ditch  are  not  spe- 
cifically mentioned  in  the  contract ;  will  the  water  rights  pass 
by  these  deeds  we  have  just  signed?"  He  was  told:  -  **The 
water  rights  to  land  pass  by  deed  in  the  state  of  Utah  unless 
the  water  rights  are  in  incorporated  companies ;  if  they  are  in 
incorporated  companies,  they  do  not,  but,  Mr.  Reynolds,  you 
understand  the  whole  basis  of  this  transaction  is  that  you  are 
expected  to  convey  those  water  rights ;  they  should  go  in  con- 
nection with  the  deal.**  Reynolds  replied,  '*Do  you  think 
they  can  require  me  to?''  and  was  told  by  Moflfat,  **Yes:  not 
only  that,  but  you  ought  to,"  to  which  Reynolds  answered, 
"Well,  I'll  let  them  sweat  a  little  while,  anyway."  Mr.  J.  J. 
Proctor  testified  to  his  familiarity  with  the  Reynolds  land, 
which  is  on  what  is  known  as  the  Olsen  fork  or  branch  of  the 
Cahoon  &  Maxfield  ditch;  that  Reynolds  purchased  some 
water  rights  in  the  Guilbert  fork  and  had  it  transferred  to  the 
Olsen  fork.  He  further  testified  that  Mr.  and  Mrs.  Reynolds 
came  to  his  home  just  the  day  before  he  testified  in  this  case, 
and  in  the  course  of  the  conversation  Reynolds  said,  ''I  sold 
this  man  the  water,  but  he  has  never  paid  me  for  it."  James 
E.  Clay  testified  that  Rejoiolds  made  application  to  the  direc- 
tors of  the  Cahoon  &  Maxfield  Irrigation  Company  for  per- 
mission to  change  the  water  from  the  Guilbert  fork  to  the 
Olsen  fork  of  the  Cahoon  &  Maxfield  ditch.  This  was  done 
shortly  prior  to  the  time  of  the  exchange  of  these  respective 
properties.  C.  D.  Reynolds,  one  of  the  defendants,  was  placed 
upon  the  witness  stand  by  the  defense,  and,  after  answering 
some  preliminary  questions,  he  was  interrogated  and  an- 
swered as  follows : 
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"Q.  I  will  ask  you  now,  does  the  contract  here  in  evidence 
marked  'Plaintiffs'  Exhibit  whatever  it  is,  contain  all  the  items 
which  you  agreed  to  exchange  with  Mr.  Cram?  A.  Yes,  sir. 
Q.  And  you  are  sure  that  there  are  no  other  things  that  you  agreed 
to  exchange  with  him?    A.    Tes,  sir.'* 

On  cross-examination  he  denied  what  the  Crams  said  about 
his  claiming  that  a  bobsled  had  been  omitted  from  the  con- 
tract. Mrs.  Reynolds  corroborated  the  testimony  of  her  hus- 
band, but  said  she  did  not  remember  any  conversation  at 
Moffat's  oflSce,  and  that  the  only  thing  said  about  the  water 
was  after  the  deeds  had  been  signed,  when  Mr.  Cram  said, 
'*Now,  you  will  have  to  turn  over  the  water.'*  On  being  re- 
called to  the  witness  stand  Reynolds  said  he  had  heard  Mr. 
MoflFat  testify  to  the  conversation,  and  that  no  such  conversa- 
tion was  had.  He  was  further  questioned  by  his  counsel  and 
answered  as  follows: 

"Q.  Was  this  water  some  of  the  material  that  was  left  out  of 
the  contract  at  one  time  and  put  in  at  others,  and  taken  back  and 
forth?  A.  Tes.  Q.  Was  it  when  Mrs.  Oram  had  reduced  this  mat- 
ter to  writing  and  had  put  down  in  her  book  the  things  she  wanted 
and  you  had  agreed  upon  the  things  you  would  get,  was  it  then  you 
went  to  Mr.  Moffat  and  had  this  thing  reduced  to  writing?  A.  Yes. 
sir.  Q.  And  there  is  nothing  in  the  contract,  is  there,  that  you 
didn't  agree  to  give,  and  there  is  nothing  outside  of  that  contract 
that  you  pnnnised  to  give?  A.  No,  sir.  Q.  In  other  words,  this 
contract  contains  exactly  what  you  agreed  to  give  and  exactly  what 
you  agreed  to  take?  A.  All  we  finally  decided  on.  Q.  And  when 
the  deeds  were  signed  and  executed  you  gave  exactly  what  you 
agreed  to  give  and  you  got  exactly  what  you  agreed  to  take? 
A.    Tee,  sir." 

In  rebuttal  Mr.  and  Mrs.  Cram  testified  that  there  never 
was  any  conversation  between  them  and  Mr.  Reynolds  at  any 
time  when  it  was  agreed  that  the  water  right  should  be  left 
out. 

The  statement  that  the  water  went  with  the  land,  repeatedly 
made  by  Reynolds,  as  shown  all  through  the  cAidence 
and  never  denied  by  him,  was  intended  as  and  was  a  2 

statement  of  fact,  not  a  legal  conclusion  on  the  part  of 
Reynolds.    If  he  had  said  the  agricultural  implements  on  the 
place  go  with  the  land,  and  such  implements  had  been  left 
out  of  the  contract,  and  that  statement  had  been  proven  as 


Digitized  by 


Google 


390  SUPREME  COURT  OP  UTAH     ^  [Dec. 

Cram  et  al.  v.  Reynolds  et  al.,  55  Utah  384. 

dearly,  distinctly,  and  satisfactorily  as  the  statement  by 
Reynolds  that  the  water  went  with  the  land,  it  would  be  im- 
possible to  escape  the  conclusion  that  it  was  the  intention  of 
the  parties  to  the  contract  to  include  the  agricultural  imple- 
ments in  the  exchange.  The  statements  of  the  Crams  that 
Reynolds  said  he  would  turn  over  the  water  certificates  when 
the  deeds  were  signed ;  that  he  said  that  the  water  was  worth 
$150  per  share; ""that  when  the  trade  was  finally  closed 
Re3aiolds  said  he  would  have  to  buy  one  share  of  water  to 
make  the  11  shares  he  proposed  to  deliver;  that  Reynolds  said 
Cram  could  sell  part  of  the  11  shares  of  water  to  pay  off  the 
mortgage  on  the  land  obtained  from  Reynolds ;  that  the  water 
was  water  in  the  Cahoon  &  Maxfield  ditch — ^none  of  that  testi- 
mony is  denied  by  respondents.  All  they  said  to  negative  the 
testimony  of  the  Crams  was  a  general  and  sweeping  assertiori 
that  nothing  was  omitted  from  the  contract.  The  details  of 
the  conversations  with  the  Cralns  were  carefully  avoided,  and 
the  repeated  statements  by  Reynolds  that  the  water  went  with 
the  land,  and  his  promises  to  include  the  water  stock  in  the 
trade,  were  repeatedly  testified  to  by  the  Crams,  and  not  once 
denied  by  either  Reynolds  or  his  wife.  The  testimony  of  the 
Crams  being  uncontradicted  except  inferentially,  what  weight 
should  be  given  to  their  testimony  ?  Should  it  not  be  accepted 
as  true?  Is  there  any  reason  for  its  exclusion  from  consid- 
eration? The  presumption  is  that  Reynolds  would  have  de- 
nied that  testimony  when  on  the  witness  stand  if  he  intended 
to  dispute  what  the  Crams  said  on  that  subject.  No  reason 
appears  in  the  record  for  rejecting  the  definite  and  affirmative 
testimony  of  Mr.  and  Mrs.  Cram  regarding  the  water  stock. 
The  fact  that  the  positive  testimony  of  the  Crams  as  to  what 
Reynolds  said  in  relation  to  the  water  stock  was  not  denied  by 
him  adds  additional  weight  to  the  claims  of  appellants.  It  is 
a  legal  maxim  that  when  a  party  has  the  means  in  his  power 
of  rebutting  and  explaining  the  evidence  adduced  against 
him,  if  it  does  not  tend  to  the  truth,  the  omission  to  do  so  fur- 
nishes a  strong  inference  against  him.  Louisville,  N,  A.  &  C, 
Ry.  Co,  V.  Thompson,  AdmW,  107  Ind.  442,  8  N.  E.  18,  9  N.  E. 
357,  57  Am.  Rep.  120,  citing  Broom,  Legal  Max.  936.    It  is 
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obvious  that  on  that  Sunday  at  Moffat's  law  office  Reynolds 
noticed  the  omission  of  the  water  stock  from  the  contract  and 
from  the  deed,  and  that  he  then  sought  to  ^ake  advantage  of 
the  mistake  that  had  been  made.  Then  it  was  that  he  began 
to  palter  with  his  plighted  word  and  in  private  said  to  Moffat : 
"The  water  rigfits  in  the  Gaboon  &  Maxfield  ditch  are  not 
specifically  mentioned  in  the  contract;  will  the  water  rights 
pass  by  those  deeds?'*  Upon  being  told  that  he  could  be  re- 
quired to  transfer  the  water  rights  and  that  he  ought  to  trans- 
fer the  water  stock,  he  answered :  *  *  I  will  let  them  sweat  a 
little  while,  anyway."  Reynolds  sweepingly  denies  that  such 
a  conversation  occurred,  but  his  denial  of  what  was  testified 
to  by  D.  W.  Moffat,  a  reputable  member  of  the  bar  of  Utah, 
and  a  citizen  of  high  standing,  weakens,  if  it  does  not  wholly 
destroy,  Reynolds'  testimony.  When  the  water  shares  were 
later  on  that  night  demanded  by  Mrs.  Cram,  Reynolds  began 
the  sweating  process — the  process  of  delaying  that  which  he 
had  agreed  to  do,  not  by  refusing  to  deliver  the  stock,  not  by 
saying  that  the  water  was  not  to  be  delivered,  or  that  the 
water  did  not  go  with  the  land,  but  by  the  petulant  declara- 
tion that  he  had  signed  enough  papers  and  would  sign  no 
more  that  day. 

The  day  before  the  trial  in  the  district  court  Mr.  and  Mrs. 
Reynolds  went  to  the  house  of  J.  J.  Proctor,  a  member  of  the 
board  of  directors  of  the  Gaboon  &  Maxfield  Irrigation  Com- 
pany and  its  water  master.  In  a  conversation  then  had  with 
Mr.  Proctor,  Mr.  Reynolds,  in  referring  to  Cram,  said,  *  *  I  sold 
this  man  the  water,  but  he  has  never  paid  me  for  it."  Neither 
Mr.  nor  Mrs.  Reynolds  denied  the  testimony  of  Proctor.  The 
only  explanation  of  the  Moffat  and  Proctor  testimony  at- 
tempted by  counsel  for  respondents  is  the  statement  that.  **if 
the  testimony  of  Moffat  and  Proctor  are  to  be  believed,  Reyn- 
olds is  put  in  an  anomalous  position,"  and  if  that  situation 
pertains  he  is  ''both  a  fool  in  the  superlative  degree  and  at 
the  same  time  one  of  the  most  designing  and  crafty  of  men." 
Our  impression  is  that  Reynolds  is  not  a  fool  in  the  superla- 
tive degree,  nor  is  he  one  of  the  most  designing  and  crafty  of 
men,  but  the  testimony  in  this  case  does  justify  a  suspicion 
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that  he  is  neither  exceptionally  bright  nor  particularly  honest. 

Taking  the  testimony  as  a  whole,  and  as  we  view  and  weigh 
it,  the  conclusion  therefrom  is  irresistible  that  appel- 
lants established  the  allegations  of  their  complaint  by  3, 4 
proof  clear,  satisfactory,  and  convincing.  We  fully 
realize  that  we  have  not  the  advantage  of  seeing  and  hearing 
the  witnesses.  The  weight  to  be  given  to  the  testimony  of  wit-^ 
nesses  often  depends  greatly  upon  the  appearance,  manner, 
and  conduct  of  the  witnesses  upon  the  witness  stand,  their 
intelligence,  their  willingness  or  unwillingness  to  testify  fully 
and  frankly  upon  all  matters  within  their  knowledge  without 
reference  to  whom  it  aflfects,  and  whether  they  are  free  from 
passion  and  prejudice.  The  learned  judge  of  the  trial  court 
had  the  opportunity  of  observing  all  these  matters.  This 
court  always  gives  due  consideration  to  the  fact  that  the  trial 
judge  saw  the  witnesses  and  heard  the  evidence  from  their 
lips,  but  when  in  an  equity  case  findings  of  fact  are  clearly 
not,  in  our  opinion,  justified  by  the  evidence,  it  is  our  duty  to 
arrive  at  the  conclusion  we  think  is  compelled  by  the  proof, 
regardless  of  the  opinion  of  the  trial  judge.  Little  v.  String- 
fellow,  46  Utah,  576,  151  Pac.  347.  In  this  case  we  have  read 
and  reread  not  only  the  abstract,  but  the  transcript  of  the 
evidence,  and  the  conviction  is  forced  upon  us  that  the  proof 
of  mutual  mistake  is  overwhelming,  and  that  it  has  been  es- 
tablished by  dear,  satisfactory,  and  convincing  proof  that  the 
11  shares  of  water  stock  described  in  the  complaint  were  by 
mutual  mistake  omitted  from  the  contract  sought  to  be  re- 
formed. 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  make  findings 
of  fact  and  conclusions  of  law  in  harmony  with  this  opinion, 
that  the  contract  be  reformed,  and  that  as  reformed  specific 
performance  thereof  be  decreed;  appellants  to  recover  costs. 

CORPMAN,  C.  J.,  and  PRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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HOUSTON   et  al.   v.   UTAH   LAKE   LAND,   WATER   & 
POWER  CO.  et  al.  (STARR  et  al.,  Interveners). 

No.  3382.     Decided  December  20,  1919.     (187  Pac.  174.) 

1.  CORPOBATIONS — ^AUTHOMTY  OF  PBESIDEKT  DIED  WITH  COBPOBATION. 

Where  the  right  of  a  corporation  to  do  business  was  annulled 
and  its  charter  forfeited  because  it  failed  to  pay  the  state  cor- 
poration license  tax,  any  authority  that  the  president  of  the 
corporation  had  by  yirtue  of  resolutions  of  the  board  of  di- 
rectors died  with  the  corporation.     (Page  400.) 

2.  Corporations — "Ultra  Vires"  Act  an  Act  Beyond  Powers.  An 
"ultra  vires"  act  Is  an  act  beyond  the  powers  of  the  corpora- 
tion.    (Page  400.) 

3.  CJORPORATIONS — ACTS    OF    DkFUNCT   CORPORATION    ABSOLUTELY    VoiD 

AND  Not  Subject  to  Ratification.  Any  acts  of  its  officers  In 
the  nature  of  new  business,  not  looking  to  a  winding  up  of  the 
affairs  of  the  corporation,  were  wholly  void  and  could  not  be 
ratified  by  the  corporation,  notwithstanding  Comp.  Laws  1917, 
section  870.     (Page  400.) 

4.  Corporations — Corporation  Forfeiting  Charter  Not  De  Jure 
OR  Db  Facto.  It  was  then  civilly  dead,  and  was  neither  a  de 
Jure  nor  a  de  facto  corporation,  and  had  no  power  except  to 
wind  up  its  affairs  under  Comp.  Laws  1917,  section  870.  (Page 
400.) 

5.  Corporations — Could  Not  Purchase  Corporate  Stock  of  Aif- 
othis  Corporation  After  Forfeiture  of  Charter.  Acts  of  offi- 
cers of  the  corporation  In  subsequently  purchasing  corporate 
stock  of  another  corporation  were  absolutely  void,  such  acts 
not  looking  to  the  assembling  of  its  assets  or  the  winding  up  of 
the  business  under  Comp.  Laws  1917,  section  870,  especially 
where  such  corporation,  while  existent,  had  no  authority  or 
power  to  purchase  corporate  stock.i     (Page  401.) 

6.  Corporations — ^World  Must  Take  Notice  of  Governor's  Proc- 
lamation OF  Forfeiture  of  CJiiarter.  A  proclamation  of  the 
Governor  of  the  state  to  forfeit  the  charter  of  a  corporation 
because  it  failed  to  pay  the  state  license  tax  was  notice  to 
all  the  world  that  thereafter,  unless  reinstated  within  the 
time  by  law  provided,  the  corporation  had  no  right  and  no 
power  to  engage  in  any  business  whatever,  except  such  as  would 
be  necessary  for  the  purpose  of  winding  up  its  affaire.  (Page 
401.) 


I  Henriod  v.  East  Tintic  Development  Co.,  52  Utah,   245,  173 
Pac.  134. 
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I 
Appeal  from  District  Court,  Fourth  District,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  Otho  S.  Houston  and  another  against  the  Utah 
Lake  Land,  Water  &  Power  Company  and  others,  in  which 
A.  P.  Starr  and  others  intervene.  Otho  S.  Houston  dying  af- 
ter action  was  brought,  his  widow,  Elizabeth  Houston,  as  ex- 
ecutrix of  his  last  will  and  testament,  intervened. 

Judgment  for  defendants,  and  plaintiflfs  and  the  inter- 
veners appeal. 

Affirmed. 

James  Ingehretsen,  of  Salt  Lake  City,  M.  J.  Moore,  of  Los 
Angeles,  Cal.,  and  M.  R.  Straw,  of  Provo,  for  plaintiffs  ap- 
pellants. 

Booth  &  Booth,  of  Provo,  for  intervening  appellants. 

Wedgwood,  Irvine  &  Thurman  and  Walton  <&  Walton,  all 
of  Salt  Lake  City,  for  respondents. 

WEBER,  J. 

Plaintiffs  and  interveners,  designated  appellants  here,  have 
appealed  from  a  judgment  in  favor  of  defendants.  Appel- 
lants sought  to  foreclose  certain  mortgages  upoh  the  property 
of  the  Utah  Lake  Land,  Water  &  Power  Company,  one  of  the 
defendants.  The  Utah  Lake  Land,  Water  &  Power  Company, 
hereinafter  termed  respondent,  was  incorporated  in  1907  un- 
der the  laws  of  Utah.  It  failed  to  pay  the  Utah  state  cor- 
poration license  tax  for  the  year  1914,  and,  pursuant  to  law, 
its  right  to  do  business  was  annulled  and  its  charter  was  for- 
feited in  1915.  Thereafter,  in  March,  1916,  after  its  charter 
had  been  forfeited,  the  defunct  corporation  obtained  control 
of  the  capital  stock  of  the  Los  Angeles  Mortgage  Company,  a 
California  corporation,  exchanging  for  the  shares  of  stock 
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notes  executed  by  respondent,  which  also  executed  mortgages 
on  its  property  to  secure  the  notes.  The  following  abridgment 
of  the  pleadings  and  proceedings  in  the  case  to  the  time  of 
trial  is  takeu  from  appellants'  brief: 

"As  appears  from  the  original  and  first  amended  complaint,  this 
suit  was  brought  to  enforce  payment  of  and  to  foreclose  two  of  the 
notes  and  mortgages,  but  in  connection  therewith  the  plaintllTB 
sought  for  and  obtained  the  a]H>olntment  of  a  receiver  upon  several 
grounds,  among  others,  forfeiture  of  the  company's  charter  under 
the  state  license  tax,  waste  and  mismanagement,  and  Insolvency. 
The  corporation  appeared,  and  both  by  demurrer  and  answer  chal- 
lenged the  validity  of  the  notes  and  mortgages  upon  the  grounds 
that  they  were  not  authorized  corporate  acts,  and  that  they  were 
executed  at  a  time  when  the  company's  right  to  do  business  and  its 
charter  had  been  annulled.  The  first  answer  asserts  that  the  obli- 
gations are  void  and  not  binding  upon  the  corporation,  both  because 
the  officer  who  acted  was  without  authority  in  the  premises,  and 
because  the  corporation  was  in  fact,  under  the  license  tax  statute, 
nonexistent  ' 

"The  answer  contains  also  a  counterclaim  under  which  the  de- 
fendant charges  the  vendors  of  the  stock  with  deceit  with  respect  to 
the  sale  thereof,  alleging  that  the  stock  as  bought  should  have  been 
worth  about  |75,000,  but  was  actually  worth  much  less,  so  that  the 
defendant  sustained  damages  in  the  sum  of  about  |42,000. 

"Upon  the  original  and  first  amended  complaint,  and  after  an 
order  overruling  the  demurrer  and  upon  the  answer  of  the  defend- 
ants and  a  hearing  had,  the  court  appointed  a  receiver.  After  the 
appointment  of  the  receiver  and  prior  to  the  hearing  on  the  merits 
the  plaintiff  Houston  died,  and  his  widow,  as  executrix^  was  sub- 
stituted. Upon  and  in  connection  with  this  substitution  she  filed 
a  complaint  in  intervention,  setting  up  her  note  and  mortgage,  and 
praying  for  the  enforcement  thereof  in  the  usual  form.  Two  other 
owners  of  stock  in  the  Los  Angeles  Mortgage  Company,  Messrs. 
Gore  and  Starr,  sold  their  stock  to  the  defendant  at  the  same  time 
and  under  the  same  circumstances  in  the  same  transaction  as  the 
plaintiffs,  and  they  also,  as  interveners,  set  up  and  sought  the  en- 
forcement of  their  notes  and  mortgages. 

"At  the  hearing  the  plaintiff  Loy  filed  another  amended  com- 
plaint. This  preserves  the  essential  features  of  both  the  original 
and  first  amended  complaint,  but  sets  up  the  Loy  note  and  mortgage 
and  asks  for  its  enforcement  with  greater  certainty  and  clearness 
than  in  either  of  the  original  pleadings. 

"The  defendants  filed  separate  answers  to  the  Houston  interven- 
tion and  the  Loy  amended  complaint.  In  legal  effect,  however, 
they  are  substantially  the  same.    The  defendants  filed  separate  an- 
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swers  to  the  Gore  and  Starr  interventions.  These  are  not  the  same 
in  fact  or  in  legal  effect  as  the  answers  filed  to  the  Houston  and 
Loy  complaint,  but  in  riew  of  the  proof  actually  received  and  the 
objections  and  rulings  at  the  trial  practically  the  same  issues  were 
raised  in  the  Gore  and  Starr  interventions  as  upon  the  other  plead- 
ings. 

"The  intervener  Houston  and  plaintiff  Loy  filed  replies.  The 
defenses  raised  by  the  answers  are  in  substance  that,  since  the 
charter  of  the  defendant  corporation  had  been  forfeited,  It  had 
ceased  to  exist,  and  could  not  act  by  an  officer  nor  transact  any 
business;  that  in  any  event  the  officer  who  assumed  to  act  for  the  de- 
fendant corporation  was  not  authorized  and  the  transaction  was  not 
conducted  or  the  papers  executed  in  accordance  with  law;  and,  fur- 
thermore, that  the  purchase  of  stock  in  a  foreign  corporation  was 
not  authorized  under  the  purpose  clause  of  the  corporation,  and  the 
note  and  mortgage  executed  as  the  purchase  price  of  this  stock 
was  therefore  ultra  vires  and  void.  These  were  the  material  de- 
fenses, although  stated  at  length  and  in  connection  with  some  collat- 
eral and  incidental  matters.  These  defenses  are  reiterated  in 
objections  to  the  introduction  of  evidence. 

'The  replies  in  substance  proceed  upon  the  theory  and  allege  that, 
if  the  charter  was  forfeited,  or  if  the  officer  who  acted  was  not  duly 
authorized,  or  if  the  act  was  beyond  the  purpose  clause,  neverthe- 
less the  right  to  plead  these  defenses  had  been  waived  because  of 
the  failure  of  the  corporation  to  rescind  and  because  of  its  acts 
exercising  ownership  over  and  enjoying  the  benefits  from  the  prop- 
erty received  fi*om  the  transaction,  and  also  because  the  corpora- 
tion had  affirmed  the  contract,  in  place  of  rescinding  it,  by  found- 
ing a  claim  for  damages  thereon  both  in  its  first  answer  in  this 
suit  and  in  an  independent  suit  brought  in  Los  Angeles;  also  that 
the  transaction  had  been  ratified  by  a  long  course  of  conduct  incon- 
sistent with  disaffirmance  such  as  the  foregoing,  and  also  because, 
the  contract  having  been  fully  executed,  and  it  being  impossible 
to  restore  the  plaintiff  and  interveners  to  their  original  position, 
and  because  of  the  full  enjoyment  by  the  corporation  of  the  fruits 
of  the  transaction,  the  corporation  would  be  estopped  to  plead  any 
of  the  defenses  asserted;  also  that  the  transaction  was  for  the  pur- 
pose of  winding  up  the  company,  and  thus  authorized  under  the 
statute  extending  the  life  of  forfeited  charter  corporations. 

"At  the  trial  all  appellants  offered  in  evidence  the  several  notes 
and  mortgages,  first  establishing  as  a  preliminary  the  presidential 
signature  of  the  corporation,  the  authenticity  of  the  seal  affixed,  call- 
ing attention  to  the  recitals  in  the  mortgage  that  the  corporation 
was  an  existing  concern,  and  that  the  president  was  authoi^lzed, 
offering  the  resolutions  of  the  board  and  stockholders  empowering 
the  president  to  conduct  practically  all  business  on  behalf  of  the 
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company,  including  the  sale  and  other  disposition  of  all  of  its  as- 
sets, the  borrowing  of  money,  the  execution  of  notes  and  mortgages, 
and  the  entire  minute  book  showing  that  up  to  the  last  meeting 
held  by  the  board  these  resolutions  were  at  practically  each  meeting 
affirmed  and  readopted.  This  proof,  together  with  other  evidence 
offered,  was,  upon  objection  made,  excluded,  whereupon  all  parties 
rested,  and  the  court  entered  Judgment  dismissing  all  the  com- 
plaints." 

Numerous  errors  based  upon  exclusion  of  testimony  are 
assigned^  but  the  only  question  that  need  be  considered,  and 
which  is  decisive,  is  whether  a  corporation  whose  charter  has 
been  forfeited  for  the  nonpayment  of  the  state  corporation 
license  tax  in  this  state  may  thereafter  engage  in  new  business 
and  embark  upon  new  enterprises.  The  statute  (Comp.  Laws 
Utah  1917,  section  870  [chapter  10,  page  14,  Sess.  Laws 
1913])  provides: 

"Any  corporation,  organized  under  the  laws  of  the  territory  or 
state  of  Utah,  whose  franchise  has  heretofore  expired  or  may  here- 
after expire  by  limitation  or  by  forfeiture,  may  nevertheless  con- 
tinue for  the  purpose  of  winding  up  its  affairs;  and  to  eftect  this 
purpose  may  sell  or  otherwise  dispose  of  real  and  personal  prop- 
erty, sua  and  be  sued,  contract,  and  exercise  all  other  incidental 
and  necessary  powers." 

It  is  argued  by  counsel  for  appellants  that  section  870  not 
only  "extends  the  life  of  the  corporation  for  the  purpose  of 
winding  up  its  affairs,"  but  that  it  is  "a  modification  of  or 
the  creation  of  a  new  purpose  clause,"  and  that  therefore 
'*the  question  whether  the  transactions  in  question  are  be- 
yond the  powers  of  the  corporation  must  be  determined  with 
reference  to  whether  they  occurred  for  the  purpose  of  winding 
up  the  company."  Mr.  Whitney,  the  president  of  the  Utah 
company,  repeatedly  made  the  statement  in  his  deposition 
that  "the  purchase  of  the  stock  of  the  Los  Angeles  Mortgage 
Company  was  done  for  the  purpose  of  winding  up  the  affairs 
of  the  defendant  corporation."  Mr.  Whitney's  statement  as 
to  the  purpose  of  the  various  transactions  to  which  Ke  testified 
is  a  bare  conclusion.  The  undisputed  facts  are  that  a  cor- 
poration that  was  dead  for  all  purposes  except  for  winding 
up  its  affairs  purchased  stock  in  a  California  corporation, 
took  charge  of  that  corporation,  and  engaged  in  a  business 
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that  was  beyond  the  scope  of  its  powers  even  before  its  civil 
death.  Instead  of  winding  up  the  affairs  of  the  company,  the 
testimony  of  Mr.  Whitney  indicated  an  attempt  to  resuscitate 
it.  The  purpose  is  well  shown  in  the  following  excerpt  from 
his  testimony : 

"If  this  Los  Angeles  Mortgage  Company  had  been  a  going  institu- 
tion and  a  live  wire,  it  was  represented  to  me  that  I  could  sell  mort- 
gages, and  that  we  could  sell  out  the  Utah  land;  we  could  get  money 
enough  to  put  the  Utah  project  in  shape,  such  as  California  people 
like  to  have  them.  They  like  cement  ditches  running  to  every  40, 
and  that  costs  lots  of  money,  and  it  was  our  idea  to  raise  funds  by 
mortgaging  the  property,  building  cement  ditches,  and  then  putting  . 
it  on  the  market  and  selling  it  out." 

Mr.  Whitney,  for  the  respondent,  gave  to  Otho  S.  Houston, 
in  exchange  for  stock  in  the  Los  Angeles  Mortgage  Company, 
a  mortgage  on  respondent's  property  for  $20,625,  gave  A.  P. 
Starr  a  mortgage  for  the  same  consideration  for  $16,675,  and 
to  B.  S.  Gore,  for  the  same  consideration,  a  mortgage  for 
$4,275,  gave  mortgages  to  the  Los  Angeles  Mortgage  Company 
amounting  in  all  to  $50,000,  and  a  further  mortgage  to  the 
Los  Angeles  company  for  $200,000.  The  $50,000  mortgage 
was  in  about  30  or  32  mortgages  ranging  from  $500  to  $2,000. 
The  $200,000  mortgage  was  to  be  sold  by  a  man  by  the  name 
of  Henderson,  and  the  money  used  in  improving  the  Utah 
lands  of  respondent,  building  concrete  ditches  and  making 
other  improvements,  and  then  Henderson  was  to  sell  and  rent 
the  Utah  land  in  forty  or  eighty-acre  tracts.  Mr.  Whitney 
further  testified : 

"I  sold  bonds  belonging  to  the  Los  Angeles  Mortgage  Company 
after  acquiring  the  stock  and  realized  |17,000.  About  $1,500  in 
Interest  has  been  paid  on  the  notes.  I  advanced  this  for  the  com- 
pany, and  the  company  owes  me.  The  defendant  company  owns  the 
stock  of  the  Los  Angeles  Mortgage  Corporation.  I  had  the  corpo- 
ration's seal  with  me  for  the  purpose  of  executing  papers  for  the 
defendant  corporation  in  Lob  Angeles.  In  dealing  with  the  plain- 
tiffs I  told  them  that  the  company  had  the  right  to  do  business  and 
never  knew  or  thought  anything  about  the  failure  to  pay  the  cor- 
poration tax.  I  was  trying  to  close  the  company  up  and  calculated 
to  let  the  company  die  when  I  let  the  corporation  tax  die.  The 
transaction  with  Houston  and  Loy  was  entered  into  for  the  purpose 
of  winding  up  the  company's  affairs.     I  thought  through  the  se- 
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curlties  of  the  Los  Angeles  Mortgage  Ck)mpany  I  could  borrow 
140,000  with  which  I  would  wind  up  the  affairs  of  the  company. 
I  did  not  tell  Houston  and  Loy  that  the  corporation  tax  had  not 
been  paid»  and  I  deliberately  failed  to  pay  that  tax,  and  I  thought 
I  had  a  right  to  close  up  the  business.  The  defendant  corporation 
has  everything  I  received  except  the  bonds  that  were  sold,  and  for 
them  the  corporation  received  |17,000  in  cash.  The  stock  the  said 
corporation  bought  gave  control  over  the  assets  of  the  Los  Angeles 
Mortgage  Company,  and  through  this  control  the  defendant  corpo- 
ration obtained  the  assets  of  that  company  as  set  out  in  the  exhibits 
signed  by  me.  I  became  president  of  the  Los  Angeles  Mortgage 
Company,  and  for  the  defendant  corporation  acquired  control  of 
that  company.  The  remaining  assets  of  the  Los  Angeles  corpora- 
tion held  by  the  defendant  corporation  are  wi)rth  about  $20,000." 

Whatever  may  have  been  Mr.  Whitney's  purpose,  his  acts 
were  designed  and  calculated  not  to  wind  up  the  affairs  of  the 
company,  but  to  enlarge  and  extend  its  field  of  operation.  To 
contend  that  these  transactions  had  any  tendency  to  close  or 
wind  up  the  business  affairs  of  the  Utah  corporation  is  a  mere 
juggle  with  words.  It  is  utterly  fallacious  to  say  that  a  cor- 
poration by  its  corporate  death  is  given  everlasting  corporate 
life;  that  a  defunct  corporation  is  endowed  by  law  with  en- 
larged and  limitless  powers,  and  that  it  may  enter  into  realms 
of  speculation  from  which  it  was  excluded  while  it  had  full 
corporate  existence.  If  in  this  case  the  corporation  could  buy 
the  stock  of  a  California  corporation  and  engage  in  the  loan 
business  in  Califomia,  it  could  as  well  engage  in  banking  in 
Chicago  or  buy  and  operate  an  oil  well  in  Wyoming.  If  the 
theory  plausibly  presented  by  appellants  is  tenable,  a  private 
corporation  in  this  state  desiring  to  enlarge  and  extend  its 
powers  may  have  its  charter  forfeited  by  failing  to  pay  its 
annual  state  corporation  license  tax  and  then  become  a  law 
unto  itself,  engage  in  any  kind  of  business  that  may  suit  the 
fancy  of  its  officers,  and  become  a  buccaneer  on  the  high  seas 
of  finance.  Such  is  not  the  purpose  of  the  law.  The  evidence 
shows  that  the  president  of  the  respondent  corporation  was  in 
1911  given  power  by  the  board  of  directors  to  borrow  money 
and  execute  notes  and  mortgages,  and  it  is  claimed  that  under 
those  resolutions,  which  were  never  rescinded,  he  had  author- 
ity to  execute  the  notes  and  mortgages  sued  upon.    How  an 
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authority  conferred  during  the  lifetime  of  a  corporation  can 
be  invoked  as  a  justification  for  its  acts  after  its  corporate 
death,  and  while  lingering  only  for  the  purpose  of  being 
wound  up,  is  a  question  that  is  answered  by  its  mere 
statement.  Whatever  authority  the  president  of  the  1-4 
corporation  had  by  virtue  of  the  resolution  of  the  board 
of  directors  died  with  the  corporation,  and  the  fact  that  the 
officer  could  do  those  things  necessary  to  wind  up  the  affairs 
of  the  corporation  does  not  justify  the  assumption  that  he 
had  the  power  and  authority  that  may  possibly  have  vested  in 
him  before  the  charter  of  the  corporation  was  forfeited.  In 
the  instant  case  it  is  not  a  question  of  ultra  vires  acts,  as 
argued  by  appellants.  An  ultra  vires  act  of  a  corporation  Ls 
an  act  beyond  the  powers  of  the  corporation.  It  is  conceded 
by  appellants  that  under  the  purpose  clause  the  purchase  of 
stock  in  another  corporation  would  be  beyond  and  outside  the 
authorized  business  of  the  corporation,  and  therefore  ultra 
vires.  It  is  contended  that,  being  ultra  vires,  the  acts  of  the 
corporation  in  buying  stock  in  the  Los  Angeles  Mortgage 
Company  could  be  ratified,  and  that  they  were  ratified.  It  is 
unnecessary  to  discuss  the  question  as  to  the  effect  of  ultra 
vires  corporate  acts,  because  in  this  case  the  acts  of  the 
defunct  corporation  were  more  than  ultra  vires;  they  were 
wholly  void,  and  not  confirmable,  and  not  a  subject  of  ratifica- 
tion. The  civilly  dead  corporation  could  not  ratify  those 
things  that  it  had  no  authority  and  no  power  to  do.  It  was 
neither  a  de  jure  nor  a  de  facto  corporation  after  the  for- 
feiture of  its  charter.  In  8  Fletcher's  Cyc.  Corp.  section  5572, 
it  is  said : 

^  "It  is  hardly  necessary  to  state  that  a  corporation  which  has 
been  dlssolyed  cannot  continue  business  as  a  going  concern.  This 
is  80,  even  though  a  statute  continues  its  existence  for  a  definite 
or  indefinite  time  to  wind  up  the  business." 

Referring  to  a  statute  providing  that  a  corporation  may, 
after  its  dissolution,  continue  for  the  purpose  of  winding  up 
its  business,  the  same  author,  at  section  5636,  says : 

"But  such  a  statute  does  not  authorize  it  to  engage  in  any  new 
business  transactions." 

See,  also,  7  R.  C.  L.  section  757,  page  743. 
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Where  a  corporation's  charter  is  forfeited  in  this  state,  it 
is  the  duty  of  the  directors,  who  are  trustees  for  the  stock- 
holders and  creditors,  to  assemble  its  assets,  liquidate  its  in- 
debtedness, and  generally  conduct  its  affairs  in  such  manner 
as  will  properly  expedite  the  winding  up  of  the  corporation's 
business.    No  such  course  was  pursued  in  this  case. 

Henriod  v.  East  Tintic  Development  Co.  52  Utah  245,  173 
Pac.  134,  is  of  no  avail  to  appellants.    In  that  case  there 
was  a  mortgage  upon  ^he  property  of  the  corporation,  5 

and  the  board  of  directors  authorized  a  confession  of 
judgment  on  the  mortgage  indebtedness  to  prevent  foreclosure, 
and  after  the  property  of  the  company  was  sold  to  satisfy  the 
indebtedness  the  board  of  directors  sold  the  company's  equity 
of  redemption,  paid  off  all  the  outstanding  indebtedness  of  the 
company,  and  distributed  what  remained  in  their  hands 
among  the  stockholders  who  had  not  forfeited  their  shares  of 
stock.  The  corporation  did  not  engage  in  new  business,  and 
the  acts  of  the  directors  were  clearly  for  the  purpose  of  wind- 
ing up  the  affairs  of  the  corporation.  Speaking  of  the  failure 
to  pay  the  corporation  tax  for  the  year  1914,  the  court  said : 

"By  reason  of  that  fact  its  charter  was  forfeited  in  April,  1915, 
and  thereafter  it  could  no  longer  legally  carry  on  the  business  for 
which  it  was  organized." 

Nor  can  those  who  deal  with  a  defunct  corporation  and 
with  its  trustees  say  that  they  were  innocent  parties  to  the 
transaction  and  were  ignorant  of  the  status  of  the  cor- 
poration. The  proclamation  of  the  Governor  of  this  6 
estate  forfeiting  the  charter  of  the  Utah  Lake  Land, 
Water  &  Power  Company  in  1915  was  notice  to  all  of  the 
world  that  thereafter,  unless  reinstated  within  the  time  by 
law  provided,  that  corporation  had  no  right  and  no  power  to 
engage  in  any  business  whatever  except  such  as  would  be 
necessary  for  the  purpose  of  winding  up  its  affairs. 

The  receiver  of  the  defunct  corporation  has  in  his  posses- 
sion the  shares  of  stock  obtained  from  appellants ;  respondent 
has  in  its  answer  tendered  the  stock  to  them,  and  they  are 
entitled  to  it  from  the  receiver.  The  record  shows  that  the 
Utah  Lake  Land,  Water  &  Power  Company  received  money 
Vol.  55—26 
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from  the  treasury  of  the  Los  Angeles  Mortgage  Company,  but 
that  company  is  not  a  party  here.  If  money  was  wrongfully 
transferred  from  the  treasury  of  the  Los  Angeles  company  to 
the  respondent's  treasury,  that  fact  makes  the  California  cor- 
poration a  creditor  of  defendant  corporation,  but  such  facts 
are  not  relevant  to  any  issues  in  this  case.  Whatever  claims 
the  Los  Angeles  Mortgage  Company  may  have  for  money  had 
and  obtained  cannot  be  adjudicated  in  this  proceeding.  That 
money  belongs  'to  the  mortgage  company,  not  to  plaintiffs  and 
interveners. 
Judgment  affirmed,  with  costs  to  respondents. 

CORFMAN,  C.  J.,  and  FRICK,  GIDEON,  and  THUR 
MAN,  JJ.,  concur. 


HAMBLIN  V.  STATE  BOARD  OF  LAND  COM'RS  et  al. 
No.  3420.     Decided  December  20,  1919.     (187  Pac.  178.) 

1.  Public  Lands — Requibement  That  Preference  Riohip  Appli- 
cation FOB  Purchase  of  School  Land  "Must"  Be  Made  Within 
Ninety  Days  of  Filing  of  Plat  Not  Mandatory.  Failure  of 
occupant  of  school  state  lands  claiming  under  original  settlers 
to  make  preference  right  application  to  purchase  land  within 
ninety  days  after  plat  has  been  filed,  under  Comp.  Laws  1917» 
section  5588,  providing  that  application  "must"  be  made  within 
such  time,  does  not  preclude  state  board  of  land  commissioners 
from  issuing  certificate  of  sale  where  no  other  application  has 
been  made  between  date  of  filing  of  plat  and  making  of  occu- 
pant's application:  the  word  "must"  not  being  mandatory  in 
view  of  Rev.  St.  U.  S.  section  2266.     (Page  406.) 

2.  JUDQBiENT — Relief  to  Be  Consistent  with  Rules  of  Practici 
Applicable  to  Particular  Proceedings.  Courts  must  proceed  in 
an  orderly  manner,  and  the  relief  awarded  in  a  given  case  must^ 
be  such  as  is  consistent  with  the  rules  of  practice  applicable  to 
the  proceedings  in  which  the  relief  is  sought.     (Page  407.) 

3.  MANDAMT7S — ISSUANCE   OF  CERTIFICATE  OF    SaLE   TO   OcCUPANT  OF 

School  Land  Not  an  Imperative  Dutt.  Under  Comp,  Laws 
1917,  section  7391,  writ  of  mandamus  will  not  be  granted  to 
compel  State  Board  of  Land  Comihissioners  to  issue  certificate 
of  sale  to  occupant  of  school  land  claiming  under  original  set- 
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tier  and  applying  therefor  under  section  5588,  providing  that 
such  occupant  "may  be  permitted  to  purchase  such  lands/'  the 
issuance  of  the  certiflcate  not  being  an  imperative  duty.i  (Page 
408.) 

Original  mandamus  proceeding  by  Neaf  Hamblin  against 
State  Board  of  Land  Commissioners  and  others. 

Peremptory  writ  denied. 

F.  B.  Scott,  of  Salt  Lake  City,  for  plaintiff. 

Dan  B.  Shields,  Atty.  Gen.,  and  0.  C.  Dalby,  James  H. 
Wolfe,  and  Herbert  Van  Dam,  Jr.,  Asst.  Attys.  Gen.,  f9r  de- 
fendants. ^ 

THURMAN,J.  ' 

The  plaintiff  by  this  proceeding  requests  the  court  to  issue 
a  peremptory  writ  of  mandate  requiring'  the  defendant  board, 
its  president  and  secretary,  to  issue  to  plaintiff  a  certificate  of 
sale  for  certain  school  land  described  in  the  application.  The 
application  is  supported  by  the  afiBdavit  of  plaintiff's  attorney 
and  shows  the  following  facts:  That  one  of  plaintiff's  prede- 
cessors in  interest  settled  upon  said  land  about  forty  years 
ago,  built  a  house  thereon,  lived  there,  cultivated  the  land,  and 
raised  valuable  crops  of  corn,  hay,  and  pasturage;  that  an- 
other predecessor  of  plaintiff  lived  upon  and  cultivated  said 
land  and  finally  conveyed  his  interest  to  plaintiff,  who  there- 
after lived  upon  the  land,  cultivated  the  same,  and  still  con- 
tinues to  live  upon  and  occupy  the  premises;  that  a  plat  of 
the  survey  of  said  land  was  filed  in  the  local  land  oflSce  Febru- 
ary 26,  1918,  and  in  April  next  following  plaintiff  instructed 
his  attorney  to  prepare  for  him  a  preference  right  application 
and  mail  it  to  plaintiff  at  Kanab,  Utah,  for  his  signature ;  that 
said  application  was  prepared,  according  to  instructions,  by 
said  attorney,  and  instead  of  reaching  Kanab  as  expected  by 

ijfilet  y.  WelU,  22  Utah,  55,  61  Pac.  534;  State  ex  reh  Bishop 
y.  Morehouse  et  aJ.,  38  Utah,  234,  112  Pac.  169. 
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plaintiff  it  was  held  and  retained  in  the  post  oflSce  at  Kanosh, 
Utah,  from  May  14  until  August  17,  1918 ;  that  on  failure  to 
receive  said  application  from  his  said  attorney  plaintiff  caused 
said  attorney  to  prepare  another  application,  and  the  same 
was  prepared,  signed  by  plaintiff,  and  filed  in  said  land  oflSce 
July  9,  1918.  Plaintiff's  aflSdavit  further  shows  that  in  the 
ordinary  course  of  mail  the  first  application  prepared  by  his 
attorney  would  have  reached  Kanab  in  time  to  be  signed  by 
plaintiff,  returned,  and  filed  in  the  office  of  the  defendant 
board,  within  the  time  required  by  law.  The  afiBdavit  also 
shows  that  plaintiff,  at  the  time  of  filing  his  preference  right 
application  as  above  stated,  deposited  with  the  defendant 
board  the  sum  required  by  law  as  a  first  payment,  and  that 
at  said  time  there  was  no  other  application  pending  for  the 
purchase  of  the  land. 

Defendant  board,  answering  said  affidavit,  admits  substan- 
tially all  the  facts  alleged,  but  denies  the  power  of  defendant 
to  comply  with  the  demand.  It  also  denies  that  it  owes  any 
duty  to  plaintiff  in  respect  to  the  land,  inasmuch  as  plaintiff 
failed  to  file  his  preference  right  application  in  time  as  pro- 
vided in  Comp.  Laws  Utah  1917,  section  5588.  The  answer  is, 
in  effect,  a  general  demurrer,  and  we  are  disposed  to  treat  it 
as  such  in  oijder  that  the  case  may  be  finally  disposed  of  as 
far  as  this  form  of  action  is  concerned. 

The  section  of  the  statute  above  referred  to  reads  as 
follows : 

"Actual  and  bona  fide  settlers  or  occupants  who  have  improved 
unsurveyed  state  school  lands,  and  were  for  two  years  prior  to  the 
extension  of  the  United  States  survey  over  said  lands  actual  settlers 
or  occupants  thereof,  or  who  hold  the  same,  or  the  possession  ther^ 
of,  by  purchase  from  the  original  settlers  or  their  assigns,  said  orig- 
inal settlers  having  resided  upon,  occupied,  or  cultivated  said  lands 
for  two  years  prior  to  the  extension  of  the  surveys  of  the  United 
States  over  the  same,  may  be  permitted  to  purchase  such  lands  at 
private  sale  at  the  appraised  valuation  thereof.  Applications  to 
make  such  purchase  by  said  preferred  claimants  must  be  made 
within  ninety  days  after  the  plats  of  said  surveys  have  been  filed  in 
the  United  States  land  office." 

In  support  of  its  contention  that  it  is  without  power  to 
grant  plaintiff's  application  for  a  certificate  of  sale,  defendant 
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insists  that  the  word  ''must,"  in  the  last  sentence  of  the  sec- 
tion quoted,  is  mandatory  in  substance  and  meaning  as  well 
as  in  form;  that  plaintiff,  having  failed  to  file  his  preference 
right  application  within  the  time  required  by  law,  thereby 
lost  his  preference  right  and  now  has  no  better  right  than  any 
other  citizen.  On  the  other  hand,  the  plaintiff  contends  that 
the  word  ''must,"  in  the  section  quoted,  is  directory  merely, 
and,  inasmuch  as  there  was  no  other  application  to  purchase 
said  land  pending  at  the  time  he  filed  his  application,  the 
board  had  power  to  recognize  his  preference  right  and  should 
have  done  so  by  accepting  his  money  and  issuing  to  him  a 
certificate  of  sale. 

Both  parties  display  considerable  learning  in  discussing  the 
question  as  to  whether  the  word  "must,"  as  used  in  the  lan- 
guage referred  to,  is  mandatory  or  directory.  We  deem  it 
unnecessary  in  this  case  to  enter  upon  a  metaphysical  dis- 
quisition concerning  the  class  to  which  the  word  belongs.  A 
far  more  satisfactory  solution  of  the  question  may  be  found 
by  resorting  to  cases  wherein  the  controlling  facts  and  prin- 
ciples ^re  substantially  the  same,  or  closely  analogous. 

United  States  Revised  Statutes  1878,  section  2266,  relating 
to  pre-emption  rights  of  settlers  of  the  unsurveyed  public  do- 
main, reads : 

"In  regard  to  settlements  which  are  authorized  upon  unsurveyed 
lands,  the  preemption  claimant  shall  be  in  all  casefi  required  to 
file  his  declaratory  statement  within  three  months  from  the  date  of 
the  receipt  at  the  district  land  ofiElce  of  the  approved  plat  of  the 
township  embracing  such  pre-emption  settlement.'* 

It  will  hardly  be  contended  that  there  is  any  material  dif- 
ference in  principle  in  the  meaning  and  effect  of  the  lan- 
guage employed  in  the  section  last  quoted  and  that  employed 
in  section  5588  of  our  statute,  upon  which  defendant  relies. 
Indeed,  it  is  fair  to  presume  that  our  Legislature  in  the  enact- 
ment of  section  5588  had  in  mind  the  congressional  enactment 
above  quoted  and  used  it  as  a  model  for  the  accomplishment 
of  a  purpose  substantially  similar.  The  words  "shall  be,"  in 
the  section  last  quoted,  are  just  as  mandatory  in  form,  and 
apparently  just  as  peremptory  in  their  meaning,  as  is  the 
word  "must"  in  the  Utah  statute. 
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In  construing  the  section  of  the  act  of  Congress  above 
quoted,  as  far  as  we  have  been  able  to  ascertain,  the  courts 
have  uniformly  held  it  to  be  directory  only.  The  cases  in 
mind  have  all  arisen  between  conflicting  claimants,  aiid  where 
there  were  no  intervening  rights  as  in  the  case  at  bar. 

In  Lansdale  v.  Daniels,  100  U.  S.  113,  25  L.  Ed.  587,  the 
contest  arose  between  two  preen^tion  claimants,  both  of 
whom  settled  upon  the  land  before  it  was  surveyed.  The  de- 
fendant filed  his  declaratory  statement  in  the  land  office  about 
two  months  before  the  plat  of  the  survey  was  filed.  The  plain- 
tiff did  not  file  his  declaration  until  more  than  two  years  after. 
One  paragraph  of  the  court's  opinion,  illustrating  its  views 
upon  this  question,  is  of  sufficient  importance  to  quote  at 
length.  After  referring  to  other  questions  that  had  been  dis- 
posed (jf,  the  court,  at  page  117  of  100  U.  S.  (25  L.  Ed.  587), 
says: 

"Suppose  that  is  so,  stiU  the  defendant  insists  that  he  was  en- 
titled to  the  patent  because  the  plaintiff  did  not  file  his  declaratory 
statement  until  more  than  two  years  after  the  plats  of  the  survey 
of  the  land  were  returned  into  the  local  offices.  Grant  that,  but  it 
only  shows  that  both  parties  settled  upon  the  land  while  it  was 
unsurveyed,  and  that  each  was  to  some  extent  in  fault  in  filing  his 
declaratory  statement,  the  difference  being  that  the  defendant  filed 
his  before  he  had  any  right  to  file  it  under  the  pre-emption  act, 
which  rendered  it  a  nullity,  and  that  the  plaintiff  did  not  file  the 
required  notice  of  claim  until  the  time  allowed  by  the  amendatoir 
act  had  expired.  Such  a  notice,  if  given  before  the  time  allowed  by 
law,  is  a  nullity;  but  the  rule  is  otherwise  where  it  is  filed  subse- 
quent to  the  period  prescribed  by  the  amendatory  act,  as  In  the 
latter  event  it  is  held  to  be  operative  and  sufficient  unless  some 
other  person  had  previously  conmienced  a  settlement  and  given  the 
required  notice  of  claim" — citing  authorities. 

To  the  same  effect  are  Johnson  v.  Towsley,  13  Wall.  72,  20 
L.  Ed.  485 ;  Hollingshead  v.  Simms,  51  Cal.  158.  See,  also, 
Poppe  V.  Athearn,  42  Cal.  606 ;  Moore  v.  Northern  Pacific  By. 
Co.,  43  Land  Dec.  175. 

Our  investigation  of  this  question  fails  to  discover  any  case 
in  conflict  with  these  decisions;  nor  does  there  appear 
to  be  any  logical  reason  against  the  doctrine  therein  1 

announced.     There  being  no  application  by  any  one 
else  between  the  date  of  filing  the  plat  and  the  date  of  plain- 
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tiff's  preference  right  application,  we  are  of  the  opinion  the 
defendant  board  had  power  to  grant  the  plaintiff's  application 
and  issue  to  him  a  certificate  of  sale,  notwithstanding  more 
than  ninety  days  had  elapsed  after  the  plat  was  filed. 

But  the  power  of  the  board  to  grant  the  application  and 
issue  the  certificate,  and  the  power  of  this  court  to  com- 
pel the  board  to  do  so  by  writ  of  mandamus,  presents  2 
entirely  different  questions  for  our  consideration.  If 
this  were  an  equitable  proceeding,  under  the  facts  disclosed 
by  the  record,  we  would  have  no  hesitancy  in  granting  plain- 
tiff such  equitable  relief  as  would  be  equivalent  to  the  relief 
he  seeks  in  this  proceeding.  But  courts  must  proceed  in  an 
orderly  manner,  and  the  relief  awarded  in  a  given  case  must 
be  such  as  is  consistent  with  the  rules  of  practice  applicable  to 
the  proceeding  in  which  the  relief  is  sought.  Plaintiff  in  this 
case  has  applied  for  a  writ  of  mandate,  and  the  nature  of  the 
proceeding  is  such  that  the  relief  cannot  be  obtained  if  the 
defendant  had  any  discretion  in  the  matter  of  refusing  to 
issue  the  certificate  of  sale.    In  26  Cyc.  157,  the  author  says : 

"The  purpose  of  a  writ  of  mandamus  is  to  enforce  the  perform- 
ance of  a  duty,  and  where  a  positive  oflkial  duty  is  enjoined  by  law 
upon  any  court,  board,  or  officer,  and  no  discretion  is  given  as  to  the 
mode  or  manner  of  performance,  mandamus  is  the  proper  remedy 
to  compel  its  performance." 

Again,  the  same  author,  at  page  162  of  the  same  volume, 
says: 

"The  duties  which  will  be  enforced  by  mandamus  must  be  such 
as  are  clearly  and  peremptorily  enjoined  by  law.  Where  for  any 
reasons  the  duty  to  perform  the  act  is  doubtful,  the  obligation  is 
not  regarded  as  imperative,  and  the  applicant  will  be  left  to  his 
other  remedies.  So  when  the  statute  prescribing  the  duty  does  not 
clearly  and  directly  create  it,  the  writ  will  not  lie." 

And  again,  at  page  155 : 

"Mandamus  cannot  be  employed  as  a  general  rule  for  the  en- 
forcement of  equitable  rights.** 

Our  own  statute,  Comp.  Laws  Utah  1917,  section  7391,  re- 
lating to  mandamus,  says : 

"It  may  be  issued  by  the  Supreme  Court,  or  by  a  district  court 
or  a  Judge  thereof,  to  any  Inferior  tribunal,  corporation,  board,  or 
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person,  to  compel  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station." 

The  doctrine  enunciated  by  Cyc.  has  been  applied  by  this 
court  in  numerous  well-considered  cases.  In  Miles  v.  Wells, 
22  Utah,  55,  at  page  65,  61  Pac.  534,  at  page  537,  it  is  said: 

"The  court  has  no  Jurisdiction  to  direct,  by  mandamus,  how  the 
discretionary  power,  in  the  premises,  rested  in  the  board  by  the 
statute,  shall  be  exercised." 

In  State  ex  rel.  Bishop  v.  Morehouse  et  al.,  38  Utah,  234, 112 
Pac.  169,  the  first  and  second  paragraphs,  of  the  syllabus  state 
the  principle  as  follows: 

'To  authorize  a  writ  of  mandamus  a^^alnst  a  public  officer,  relator 
must  show  a  clear  right  to  the  performance  of  the  act  demanded 
with  the  corresponding  duty  upon  the  officer  to  perform  such  act. 

'The  action  of  a  public  officer  which  requires  the  exercise  of  dis- 
cretion will  not  be  reviewed  by  mandamus,  unless  he  is  guilty  of  a 
clear  and  willful  disregard  of  duty  or  acts  capriciously  or  with 
partiality." 

For  other  Utah  cases,  see  citations  under  section  7391, 
supra. 

Reverting  now  to  section  5588  of  the  statute,  heretofore 
quoted,  it  cannot  be  successfully  contended  that  the 
duty  of  the  defendant  board  to  issue  the  certificate  is  3 

imperatively  enjoined  by  law.  Neither  can  it  be  said 
that  the  duty  is  clear  and  unequivocal.  In  the  circumstances 
detailed  in  the  statute  it  is  said  the  settler,  ''may  be  permitted 
to  purchase  such  land$  at  private  sale  at  the  appraised  value 
thereof.'*  (Italics  ours.)  The  language  certainly  is  not 
mandatory  in  form.  There  may  be  many  reasons  why  the 
board  should  not  issue  a  certificate  of  sale  to  an  applicant 
even  where  he  complies  with  the  statute  by  filing  his  applica- 
tion in  time.  The  preference  right  application  in  the  present 
case  does  not  even  show  that  the  possession  and  occupancy  of 
the  land  by  plaintiff  and  his  predecessor  in  interest  have  been 
exclusive.  For  aught  that  appears  in  the  record,  there  may 
have  been  others  who  in  the  course  of  time  might  come  for- 
ward asserting  preference  rights  and  demanding  certificates 
of  sale.  We  are  not  assuming  that  such  is  even  probably  the 
case,  for  no  such  defense  is  set  up  in  the. answer,  but  it  serves 
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to  illustrate  the  proposition  that  the  issuing  of  a  certificate  to 
any  particular  person  is  not  made  by  statute  an  imperative 
duty  on  the  part  of  the  board.  In  any  event,  plaintiflE  has  not 
placed  himself  in  position  to  demand  the  relief  prayed  for  in 
**this"  proceeding.  Having  failed  to  do  what  the  statute 
says  he  **m\ist'*  do,  he  is  not  in  position  to  compel  the  board 
by  writ  of  mandate  to  do  what  the  statute  only  says  **may  be 
permitted." 

Notwithstanding  the  conclusion  arrived  at,  we  have  no  doubt 
that,  when  the  defendant  becomes  acquainted  with  the  views 
of  the  court  as  to  its  power  in  the  premises,  it  will,  of  its  own 
accord,  reconsider  plaintiff's  application  and  do  what  is  just 
and  proper  under  all  the  circumstances  of  the  case. 

The  peremptory  writ  of  mandate  is  denied. 

COUPMAN,  C.  J.,  and  FRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 


RICHARDS  V.  PALACE  LAUNDRY  CO. 
No.  3399.     Decided  December  24,  1919.     (186  Pac.  439.) 

1.  Municipal  Corpobatigns — ^Aix  Vehicles  Have  Equal  Rights 
ON  Stbeets.  Comp.  Laws  1917,  sections  3978,  3985,  are  merely 
declaratory  of  the  law  of  the  road;  and,  in  the  absence  of  a 
regulating  ordinance,  all  vehicles  including  automobiles  and 
bicycles,  have  equal  rights  on  the  streets.     (Page  417.) 

2.  Municipal  Corporations — Liabiutt  for  Injury  to  Bicycle 
Rides  on  Wrong  Side  of  Street.  Though  when  street  or  high- 
way is  not  used  by  others  one  may  drive  on  any  i>art  thereof, 
yet,  whAi  a  traveler  on  bicycle  passes  from  the  right  to  the 
left  of  the  center  of  the  street  he  loses  some  of  his  rights,  and 
may  not  be  heard  to  complain  of  the  conduct  of  those  who  are 
on  the  proper  side  of  the  street  to  the  same  extent  as  though* 
he  also  were  on  the  proper  side.     (Page  417.) 

3.  Municipal  Corporations — Driver  of  Automobile  May  Assume 
That  One  Approaching  on  Bicycle  from  Opposite  Direction 
will  Continue  on  Proper  Side  of  Street.  Where  one  operating 
his  vehicle  on  proper  side  of  the  street  makes  a  survey  of  con- 
dition of  the  street  ahead  and  observes  no  one  coming  on  his 
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side  of  the  street,  hut  sees  one  coming  toward  him  on  the  op- 
posite' side  of  the  street,  he  may  assume  that  such  person  will 
continue  on  the  opposite  side.i     (Page  418.) 

4.  MuwiaiPAL  CoBPOBATioNs — Care  or  Auto  Driver  Approaching 
iNTEBSBCTioir.  A  greater  degree  of  care  is  required  of  driver 
of  automobile  in  approaching  intersections  than  between  street 
crossings.     (Page  418.) 

5.  MuNidPAi.  (Corporations — Driver  or  Automobile  Must  Exer- 
cise "Ordinary  and  Reasonabik  Carb."  The  care  and  vigilance 
required  of  one  operating  an  automobile  on  city  streets  must 
always  measure  up  to  the  standard  required  by  law,  which  is 
to  exercise  "ordinary  and  reasonable  care/'  which  is  that  degree 
of  care  which  the  circumstances  and  surroundings  require  and 
which  Is  commensurate  with  the  danger  that  may  be  encoun- 
tered.    (Page  418.) 

6.  MUNIGSPAI.      (3ORP0BATIONS — ^DRIVER      OV      AUTOTRUCK      NOT      R^ 

QUIBBD  TO  Maintain  Lookout  for  Vehiclbs  on  Opposite  Sidb 
or  Stredtb.  Driver  of  defendant's  autotruck  on  proper  side 
of  street  (Comp.  Laws  1917,  section  3978),  and  not  on  or  near 
a  crossing,  could  relax  his  vigilance,  and  was  not  bound  to 
maintain  a  constant  lookout  for  any  one  approaching  on  the 
opposite  side  of  the  streets     (Page  419.)  '  ' 

7.  Municipal  Corporations — Acts  of  Neguoence  of  Automobile 
Drives  Not  Pleaded  Cannot  Be  Proven.  In  action  for  injuries 
due  to  plaintiff  being  thrown  from  his  bicycle  in  front  of  de- 
fendant's approaching  autotruck,  no  act  of  negligence  not 
charged  could  be  legally  proven.     (Page  420.) 

8.  NsQUGSNCB — Presumption  that  Perilous  Condition  Which 
Ought  to  Have  Been  Discovered  Was  Discoveeed.  Where  one 
owing  duty  to  maintain  a  lookout  could  in  the  exercise  of  ordi- 
nary care  and  vigilance  have  discovered  the  perilous  situation 
of  plaintiff  in  time  to  have  averted  injury,  the  law  presumes 
that  he  saw  what  he  ought  to  have  seen,  and  actual  discovery 
is  not  necessary.^     (Page  422.) 

^  Municipal  (Corporations — ^Presumption  is  Against  Bictcm 
Rider  on  Wrong  Sidb  of  Street.  While  plaintiff  thrown  from 
his  bicycle  to  wrong  side  of  street  in  front  of  Tipproaching^ 
autotruck  was  not  a  trespasser,  yet  the  fact  that  he  was  on  the 
wrong  side  of  the  street  when  he  was  injured  created  a  pre- 
sumption against  him.     (Page  422.) 


I  Barker  v.  Bavas,  52  Utah,  262.  172  Pac.  672. 

^Palmer  v.  Railroad,  34  Utah,  484,  485,  98  Pac.  689,  16  Ann. 
CtLS.  229. 

tTeakte  v.  Railroad,  32  Utah,  276,  90  Pac.  402,  10  L.  R.  A. 
(N.  S.)  486. 
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10.  MuinoiPAL  CoBPOBATioNS — ^Dbiveb  or  AUTOTBUCK  Not  Liablb 
Uirnn  Last  Cueae  Chancb  Doctbiistb.  Since  driver  of  auto- 
truck on  proper  side  of  street  did  not  owe  plaintiff  approaching 
on  a  bicycle  on  opposite  side  of  street  the  duty  of  constant  look- 
out, the  plaintiff  to  make  out  a  case  under  the  last  clear  chance 
doctrine,  must  show  more  than  that  autotruck  could  have  been 
stopped  or  turned  aside  within  a  distance  of  ten  to  fifteen  feet 
after  plaintiff  was  thrown  from  his  bicycle  in  front  of  the  truck. 
(Page  422.) 

11.  Municipal  Oobporationb — iPlaintht  Thbown  from  Bictcuc  nf 
F^iONT  or  Approaching  Autotbuck  Not  Entitled  to  Rbooveb. 
In  action  for  injuries  due  to  plaintiff  being  'thrown  from  his 
bicycle  in  front  of  defendant's  approaching  autotruck,  there 
being  a  presumption  of  a  clear  roa'dway  in  favor  of  driver, 
plaintiff,  to  recover  uncfer  the  doctrine  of  discovered  peril,  must 
prove  some  positive  act  constituting  negligence,  and  cannot  re- 
cover on  proof  alone  that,  if  driver  had  maintained  a  constant 
lookout,  he  could  have  discovered  plaintiffs  peril  in  time  to 
have  avoided  the  accident     (Page  423.) 

12.  MUNIOIPAJL     GOBPOBATIONS — PLAINTIFF     INJITBED     BY     AUTOTBUOK 

Had  Bubdbn  of  Showing  Nbgligencb.  In  action  for  injuries 
due  to  plaintiff  being  thrown  from  his  bicycle  in  front  of 
defendant's  approaching  autotruck,  plaintiff  had  burden  of 
showing  negligence.    (Page  423.) 

18.     CONSTTTUTIONAL  LiAW — LdSGISLATDBE  NOT  (30UBTS  TO  REGULATE  USE 

OF  AUTOMOBILES.  If  moTo  Stringent  regulations  are^  required 
for  use  of  motor  vehicles  on  the  streets,  it  is  the  duty  of  the 
Legislature,  and  not  courts,  to  provide  the  remedy  and  to  im- 
pose the  required  regulations.    (Page  424.) 

Appeal  from  Third  District  Court,  Salt  Lake  County;  J. 
Louis  Brown,  Judge. 

Action  by  Leo  N.  Richards  against  the  Palace  Laundry 
Company.    Judgment  dismissing  action,  and  plaintiff  appeals. 

Affibmisd. 

Hutchinson  &  Hutchinson  and  Walton  dk  Walton,  all  of 
Salt  Lake  City,  for  appellant. 

M,  E,  Wilson,  of  Salt  Lake  City,  for  respondent. 

PRICK,  J. 
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The  plaintiflE  brought  this  action  against  the  defendant,  a 
corporation,  to  recover  damages  for  personal  injuries  which 
he  alleges  he  suffered  through  its  negligence.  The  plaintiff, 
after  stating  the  usual  matters  of  inducement,  in  his  com- 
plaint, alleges  that  on  the  29th  of  May,  1917,  between  the 
hours  of  eight  and  nine  o'clock  a.  m.,  ** plaintiff  was  riding  a 
bicycle  northward  on  the  pavement  between  the  rails  of  the 
east  street  car  track  on  said  (State)  street,  when  a  certain 
automobile  truck  owned  and  operated  by  the  defendant  cor- 
poration was  being  driven  southward  on  said  street  at  or  near 
the  said  point;  that  the  plaintiff,  in  order  to  avoid  collision 
with  an  automobile  passing  him  from  behind,  veered  slightly 
to  the  west  when  his  bicycle  wheel  caught  or  slipped  on  the 
west  rail  of  the  said  east  street  car  track  and  threw  him  to 
the  pavement  immediately  in  the  pathway  of  the  south-bound 
automobile  truck  owned  and  operated  by  the  defendant  cor^ 
poration;  that  at  the  time  of  his  fall  to  the  pavement  as  afore- 
said the  automobile  truck  owned  and  operated  by  the  defend- 
ant corporation  was  distant  some  twenty-five  or  thirty  feet 
northward;  that  the  driver  of  said  truck  saw  plaintiff  fall, 
and  knew  and  appreciated  the  danger  of  his  position ;  that  the 
plaintiff  made  all  possible  effort  to  withdraw  his  body  from 
the  pathway  of  the  on-coming  automobile  truck ;  that  the  said 
automobile  truck  was  driven  at  the  rate  of  about  nine  miles 
per  hour,  and  was  under  the  control  of  the  driver  thereof,  and 
the  said  defendant  and  its  servant  and  driver  in  the  exercise 
of  ordinary  care  could  have  checked  the  speedy  of  said  auto- 
mobile truck  and  changed  the  course  thereof  so  as  to  have 
avoided  striking  and  injuring  this  plaintiff ;  that  the  defend- 
ant and  its  servant  and  driver,  well  knowing  and  appreciating 
the  danger  to  plaintiff,  nevertheless  carelessly  and  negligently 
failed  to  check  the  speed  of  the  automobile  truck,  or  to  change 
the  course  thereof  so  as  to  avoid  striking  and  injuring  plain- 
tiff, by  reason  whereof  the  said  automobile  truck  was  driven 
against  and  over  this  plaintiff,  severely  bruising  and  crushing 
his  left  foot." 

In  view  of  the  contentions  of  the  parties,  as  hereinafter  dis- 
closed, we  have  deemed  it  best  to  set  forth  the  allegations  stat- 
ing the  alleged  acts  of  negligence  in  full. 
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The  defendant  filed  an  answer  to  the  complaint,  in  which  it 
set  forth  seven  affirmative  flefenses.  The  only  matters  that 
need  to  be  mentioned  here,  however,  are  that  the  defendant 
denied  all  acts  of  negligence,  and  admitted  that  the  automo- 
bile truck  was  owned  and  operated  by  it  at  the  time  and  place 
mentioned  in  the  complaint.  It  averred  that  the  automobile 
truck  was  being  operated  at  the  time  at  the  rate  of  about 
fifteen  miles  per  hour;  that  the  plaintiff  was  at  the  time  at- 
tempting to  ride  a  bicycle  at  the  place  mentioned  in  the  com- 
plaint; that  in  making  such  attempt  **the  plaintiff  fell  from 
his  said  bicycle  and  stumbled  and  fell  immediately  in  front  of 
defendant's  automobile'*;  that  the  defendant  was  operating 
its  automobile  truck  on  the  right-hand  side  of  the  street  going 
south,  and  that  the  plaintiff,  in  attempting  to  ride  said  bi- 
cycle going  north,  passed  from  the  usual  or  right-hand  side 
of  the  street  to  the  west  or  left-hand  side,  where  the  alleged 
injury  occurred.  The  defendant  also  pleaded  contributory 
negligence  on  the  part  of  plaintiff,  setting  forth  the  facts  in 
detail. 

The  plaintiff  produced  evidence  in  support  of  the  allega- 
tions of  his  complaint,  and,  after  he  had  rested  his  case,  the 
defendant  interposed  a  motion  for  nonsuit.  The  motion  was 
granted  by  the  court,  and  judgment  dismissing  the  action  was 
entered,  from  which  plaintiff  prosecutes  this  appeal. 

The  only  error  assigned,  stating  it  in  the  language  of  coun- 
sel, is  that  **the  court  erred  in  sustaining  defendant's  motion 
for  a  nonsuit."  The  ultimate  question  to  be  decided,  there- 
fore, is,  Did  the  district  court  err  in  not  submitting  the  evi- 
dence to  the  jury  for  their  consideration ! 

The  evidence,  in  substance,  shows  that  on  the  morning  in 
question  plaintiff  rode  a  bicycle  on  State  street  between 
Eighth  and  Ninth  South  streets  in  Salt  Lake  City;  that  at 
the  place  of  the  accident  State  street  is  paved  from  curb  to 
curb ;  that  there  are  two  street  car  tracks  on  State  street,  one 
immediately  east  and  the  other  immediately  west  of  the  center 
of  the  street,  which  tracks  are  a  number  of  feet  apart;  that 
plaintiff  was  riding  his  bicycle  north  on  State  street  and  be- 
tween the  rails  of  the  east  car  track ;  that  an  automobile  was 
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being  driven  some  distance  behind  plaintiff — the  distance  is 
not  shown — and,  to  get  out  of  its  way,  he  says  he  turned  his 
bicycle  to  the  west,  and  in  doing  so  one  of  the  bicycle  wheels 
went  into  the  depression  or  ** groove,"  as  he  called  it,  on  the 
side  of  the  west  rail  of  the  east  car  track,  in  which  groove  or 
depression  the  flange  of  the  street  car  wheel  runs;  that  the 
bicycle  wheel,  in  passing  into  said  groove,  caused  the  bicycle 
to  fall,  and  plaintiff  slipped  or  fell  therefrom  to  the  pave- 
liient;  that  in  falling  he  fell  over  the  center  of  the  street,  and 
his  lower  limbs  extended  some  distance — he  says  from  one  to 
several  feet — over  the  east  rail  of  the  west  car  track,  and  that 
while  in  that  position  the  front  wheel  of  the  autotruck  passed 
over  his  left  foot,  crushing  it ;  that  while  plaintiff  was  riding 
northerly  between  the  rails  of  the  car  track  he  saw  defend- 
ant's autotruck  about  350  or  400  feet,  perhaps  more,  to  the 
north,  coming  south  toward  him ;  that  the  autotruck  was  be- 
ing driven  with  the  west  wheels  thereof  west  of  the  east  rail 
of  the  west  car  track  and  the  east  wheels  thereof  east  of  the 
east  rail.  In  other  words,  the  autotruck  was  west  of  the  cen- 
ter or  on  the  right-hand  side  of  the  street,  with  the  wheels 
thereof  astride  the  east  rail  of  the  west  car  track.  Plaintiff 
testified  that  when  he  fell  on  the  pavement  of  the  street  the 
autotruck  ** was  twenty-five  or  thirty-five  feet"  north  of  him. 
He  described  his  position  while  lying  on  the  car  track  thus  : 

**My  feet  were  almost  west  of  my  body.  My  body  was  to  the 
east,  and  my  feet  were  to  the  west" 

He  also  testified  that  the  autotruck  in  coming  toward  him 
was  not  turned  ** either  east  or  west;  it  seemed  to  go  straight 
along  the  position  where  it  was."  At  the  place  of  the  acci- 
dent there  was  a  slight  downgrade  to  the  south.  With  respect 
to  the  speed  the  autotruck  was  going  at  the  time,  plaintiff 
testified : 

"Why,  he  (the  driver)  was  not  going  at  an  excessive  speed;  he 
was  not  going  what  I  would  call  fast.  Q.  How  fast  was  he  going? 
A.  Well,  I  can't  say  Just  how  many  miles  he  was  going,  only  his 
statement  when  he  came  back  to  me,  he  said  he  wasn't  going  very 
fast    He  was  going  about  eight  or  ten  miles  an  hour." 

Plaintiff  also  testified  that  in  his  judgment  the  truck  was 
traveling  at  the  rate  of  about  nine  miles  per  hour.    The  evi- 
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dence  also  shows  that  the  street  pavement,  both  east  and  west 
of  the  ^ear  tracks,  was  from  twenty  to  twenty-five  feet  in 
width ;  that  there  were  no  vehicles  of  any  kind,  either  on  the 
east  side  or  on  the  west  side  of  the  car  tracks,  except  the  auto- 
mobile mentioned  by  the  plaintiff,  which,  however,  no  other 
witness  saw,  and  no  obstacles  of  any  kind  were  on  the  street ; 
that  the  accident  occurred  some  distance  from  any  street 
crossing,  on  a  clear  morning  between  eight  and  nine  o'clock; 
that  the  street  was  dry  and  in  good  condition  throughout  its 
entire  width ;  that  when  plaintiff  fell  to  the  west  of  the  center 
of  the  street  he  was  ** facing  the  south";  that  the  truck  was 
right  upon  him,  and  he  "had  no  time  to  look" ;  that  the  driver 
of  the  truck,  plaintiff  says,  "seemed  to  turn  to  the  westward 
just  as  he  came  to  me";  that  the  front  wheel  of  the  truck 
passed  over  plaintiff's  foot,  and  the  rear  wheel  passed  to  the 
west  of  it,  and  did  not  touch  it;  that  if  plaintiff's  wheel,  he 
says,  had  not  gone  into  the  groove,  he  would  have  passed  on 
safely;  that  when  he  fell  he  was  not  stunned  nor  hurt,  and 
immediately  after  he  fell  he  tried  to  get  out  of  the  way  of  the 
on-coming  truck,  and  that  in  doing  so  he  moved  eastward, 
"anywhere  from  a  foot  and  a  half  to  two  or  three  feet" ;  that 
when  he  fell  the  truck  might  only  have  been  twenty  feet  from 
him;  that  in  stating  the  distance  it  was  from  him  he  was 
merely  giving  his  best  judgment.  Plaintiff  also  produced  evi- 
dence that  a  truck  loaded  as  was  defendant's  truck,  and  going 
at  the  rate  of  speed  it  was  going,  could  have  been  stopped  in 
a  distance  of  from  ten  to  twelve  feet,  and  that  within  that 
distance  it  could  have  been  veered  or  turned  to  the  West  a 
distance  of  from  ten  to  twelve  feet.  In  respect  to  the  distance 
that  the  truck  was  from  plaintiff  when  he  fell  he  also  testified 
as  follows : 

"Q.  Mr.  Richards,  you  gave  a  deposition  relative  to  this  accident 
at  one  time,  did  you?  A.  Yes,  sir.  Q.  And  in  that  deposition  I 
will  ask  you  whether  or  not  I  propounded  the  following  question, 
which  I  am  going  to  read  to  you:  'And  immediately  after  going 
down  you  looked  around  over  your  shoulder?'  Tes,  sir,'  did  you 
answer?  A.  Yes,  sir.  If  it  is  on  there  I  certainly  did,  yes,  sir. 
'Q.  And  you  saw  this  automobile  five  or  six  feet  from  you?  A.  I 
should  judge  it  was  about  that  distance.'     Did  you  so  answer? 
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A.    Tea,  sir.    Q.    That  was  true?    A.    To  the  best  of  my  Judgment; 
yes,  sir." 

The  foregoing  fairly  reflects  the  substance  of  the  evidence 
which  has  any  bearing  upon  how  the  accident  occurred. 
There  is  no  question  respecting  the  sufficiency  of  the  evidence 
with  regard  to  the  injury,  etc. 

Plaintiff 's  counsel  very  earnestly  insist  that  the  court  erred 
in  not  submitting  the  evidence  to  the  jury,  while  defendant's 
counsel  with  equal  earnestness  contend  that  the  ruling  of  the 
court  in  withdrawing  the  case  from  the  jury  was  right :  (1) 
Because  there  is  no  evidence  justifying  a  finding  of  negligence 
on  the  part  of  the  driver  of  the  autotruck;  and  (2)  if  there 
were  such  evidence,  then  the  evidence,  nevertheless,  without 
conflict,  conclusively  shows  that  the  plaintiff  was  guilty  of 
contributory  negligence.  A  mere  cursory  reading  of  the  al- 
legations of  the  complaint  makes  clear  that  the  only  issue  that 
is  presented  is  the  one  whether  the  driver  of  the  autotruck 
did,  or,  in  the  exercise  of  due  care,  ought  to  have  seen  plain- 
tiff's peril  in  time  to  have  avoided  the  injury.  In  other 
words,  the  only  ground  upon  which  plaintiff  bases  his  right 
to  recover  in  this  case  is  under  the  doctrine  of  what  is  com- 
monly called  the  last  clear  chance  or  discovered  peril.  The 
defendant  is  not  charged  with  having  violated  any  duty  of 
any  kind,  except  in  not  avoiding  the  accident  after  the  plain- 
tiff had  fallen  from  his  bicycle  onto  the  street  pavement,  as 
before  stated.  While  the  undisputed  facts  and  circumstances 
present  a  case  which  in  many  respects  is  peculiar,  it  not 
unique,  yet  the  legal  principles  upon  which  the  decision  must 
rest  are  well  recognized  by  the  courts.  The  fact  is  conceded 
that  the  driver  of  the  autotruck  was  passing  on  the  right-hand 
side  of  the  street,  where,  under  our  statute  (Comp.  Laws  Utah 
1917,  section  3978),  he  had  a  right  to  drive.  It  is  also  dear 
that  in  this  state  motor  vehicles  have  the  same  rights  upon  the 
highways  and  streets  as  other  vehicles.  Id.  section  3985.  In 
California  a  statute  like  ours  has  been  construed  to  mean  that 
the  vehicle  or  traveler  must  keep  to  the  right  of  the  center  of* 
the  street  or  highway.  Stohlman  v.  Martin,  28  Cal.  App.  338, 
152  Pac.  319.    The  Supreme  Court  of  Washington  has  con- 
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strued  a  similar  statute  to  the  same  effect.    Ballard  v.  Collins, 
63  Wash.  493, 115  Pac.  1050. 

The  statute,  however,  is  merely  declaratory  of  **the  law  of 
the  road";  and,  in  the  absence  of  a  regulating  ordi- 
nance— and  none  is  alleged  or  proved  in  this  case — all  1 
vehicles,  including  automobiles  and  bicycles,  have  equal 
rights  on  the  streets.  Wistrom  v.  Reddick  Bros.,  6  Cal.  App. 
671,  92  Pac.  1048;  DieU  v.  Rohherts,  134  Cal.  164,  66  Pac. 
202;  Elliott,  Roads  and  Streets  (3d  Ed.)  section  1105;  Cook 
V.  Fogariy,  103  Iowa,  500,  72  N.  W.  677,  39  L.  R.  A.  488; 
Babbitt,  Motor  Vehicles,  section  335. 

While  in  case  the  street  or  highway  is  not  used  by  others 
one  may  drive  on  any  part  thereof,  yet,  when  a  traveler 
passes  from  the  right  to  the  left  of  the  center  of  the  2 

street  he,  to  say  the  least,  loses  some  of  his  rights,  and 
may  not  be  heard  to  complain  of  the  conduct  of  those  who  are 
on  the  proper  side  of  the  street  to  the  same  extent  as  though 
he  also  were  on  the  proper  side.  In  Presser  v.  Dougherty,  239 
Pa.  312,  86  Atl.  854,  the  decision  is  correctly  reflected  in  the 
headnote,  where  the  law  is  stated  thus : 

"The  mere  fact  that  plaintiff  collided  with  the  automobile  does 
not  raise  any  presumption  of  negligence,  especially  where  the  plain- 
tiff was  riding  on  the  wrong  side  of  the  -street,  and  there  was  no 
evidence  that  the  automobile  was  being  operated  at  a  dangerous 
rate  of  speed." 

In  Babbitt,  Motor  Vehicles,  section  356,  it  is  said : 
"A  driver  on  the  righ^hand  side  of  the  road  has  a  right  to  as- 
sume that  vehicles  coming  in  the  opposite  direction  wiU  not  violate 
the  law  of  the  road." 

That  is,  that  they  will  continue  in  the  direction  they  are 
coming  on  the  proper  side  of  the  road  or  street. 

In  Ballard  v.  CoUins,  supra,  the  rule  is  tersely  stated  in  the 
following  words: 

"A  person  using  a  street  as  a  highway  has  the  right  to  presume 
that  the  Uw  of  the  road  will  be  observed." 

That  is,  a  person  will  not  pass  to  the  wrong  side  of  the 
street  To  the  same  effect  are  Trout  Auto  Livery  Co,  v.  Peo- 
pU's  0.  L.  &  C.  Co,,  168  111.  App.  56,  4  N.  C.  C.  A.,  page  11; 

Vol.  55—27 
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Mason-Seaman  Transp,  Co.  v.  Wineburgh,  72  Misc.  Rep.  398, 
130  N.  Y.  Supp.  178. 

While  the  law  imposes  the  duty  on  every  person  who  oper- 
ates a  vehicle  on  the  streets,  and  especially  on  one  who 
operates  a  motor  vehicle  or  automobile,  to  keep  a  proper  look- 
out ahead  {Barker  v.  Savas,  52  Utah  262,  172  Pac.  672,  and 
cases  cited),  yet  where  one  who  is  operating  his  vehicle  on  the 
right-hand  side  of  the  street  makes  a  survey  of  the  condition 
of  the  street  ahead  of  him,  and  in  doing  so  he  observes  no  one 
coming  on  his  side  of  the  street,  but  sees  one  or  more  coming 
towards  him  on  the  opposite  side  of  the  street,  he  has  thq  right 
to  assume  that  such  person  or  persons  will  continue  on- 
ward on  the  opposite  side  of  the  street,  and  not  encroach  3 
upon  his  side.  Until  the  contrary  is  made  to  appear, 
it  may  also  be  presumed  that  the  driver  of  any  vehicle  will 
perform  his  duty  in  maintaining  a  proper  lookout  ahead,  and 
that  in  doing  so,  if  there  is  no  one  on  his  or  the  right-hand  side 
of  the  street,  but  there  is  a  traveler  coming  on  the  opposite 
side  of  the  street  at  a  place  where  there  is  no  probability 
whatever  that  the  vehicle  of  the  driver  and  the  vehicle  of  such 
traveler  will  meet,  much  less  collide,  the  driver  may  act  ac- 
cordingly. 

In  this  case  the  driver  of  the  autotruck  was  required  to 
exercise  ordinary  and  reasoniable  care  and  vigilance  un- 
der the  conditions  and  circumstances  surrounding  him.  4, 5 
The  law  under  certain  conditions  and  circumstances 
requires  greater  vigilance  and  care  on  the  part  of  the  operator 
of  a  vehicle,  and  especially  of  an  automobile,  in  order  to  con- 
stitute ordinary  care  and  vigilance  than  under  other  condi- 
tions and  circumstances.  If  one  operates  an  auto  vehicle, 
which  is  a  swift  and  silently  moving  machine,  in  a  crowded 
city  street,  a  high  degree  of  care  and  vigilance  is  required, 
and  the  driver  should  not  relax  that  care  and  vigilance,  but 
keep  a  constant  lookout  to  prevent  collisions  with  and  injury 
to  others.  But  even  in  a  crowded  street  a  greater  degree  of 
care  and  vigilance  is  required  in  approaching  intersections 
and  crossings  where  both  pedestrians  and  vehicles  of  all  kinds 
have  a  right  to  pass  both  ways  than  is  the  case  between  street 
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crossings.  The  care  and  vigilance  that  is  required  must  al- 
ways measure  up  to  the  standard  required  by  law,  which  is  to 
exercise  ordinary  and  reasonable  care  under  all  the  circum- 
stances. The  exercise  of  ordinary  and  reasonable  care,  there- 
fore, means  that  degree  of  care  which  the  circumstances  and 
surroundings  require,  and  which  is  commensurate  with  the 
danger  that  may  be  encountered.  See  Elliott,  Roads  and 
Stree^ts  (3d  E<L)  section  1118. 

The  driver  of  the  autotruck  in  this  case,  therefore,  in  look- 
ing down  State  street  ahead  of  his  truck,  it  may  be  as- 
sumed, saw  the  plaintiff  approaching  on  his  bicycle  on  6 
the  opposite  side  of  the  street.  In  looking  down  the 
street,  it  is  but  reasonable  to  assume  that  he  saw  no  one  on 
his  side  of  the  street,  since  there  was  no  one  there  to  be  seen ; 
and,  in  view  of  the  further  fact  that  he  was  not  on,  near  to,  or 
approaching  a  crossing  where  both  vehicles  and  pedestrians 
may  pass  either  or  both  ways,  he  had  a  right  to  relax  his  vig- 
ilance, and  was  not  required  to  do  more  than  to  maintain  such 
a  lookout  as  would  prevent  his  colliding  or  coming  in  contact 
with  any  one  on  his  side  of  the  street.  As  we  have  seen,  the 
law  authorized  the  driver  of  the  autotruck  to  presume,  and 
therefore  to  act  on  the  presumption,  that  neither  the  plaintiff 
nor  any  one  else  would  pass  over  on  to  the  wrong  side  of  the 
street,  at  least  not  without  giving  a  proper  signal  or  warning. 
In  view  of  these  legal  presumptions  the  driver  was  not  re- 
quired to  keep  a  constant  lookout  ahead  for  the  plaintiff  or 
for  any  one  else.  It  is  therefore  not  true,  as  plaintiff's  coun- 
sel insist,  that  it  was  the  driver's  duty  to  maintain  a  constant 
lookout,  for  three  reasons:  (1)  Because  he  could  rely  on 
what  was  obvious  to  him,  namely,  that  there  was  no  one  on  his 
side  of  the  street;  (2)  that  if  he  saw  the  plaintiff  or  any  one 
else  on  the  opposite  side  of  the  street  he  had  the  legal  right  to 
assume  that  he  would  continue  on  that  side;  and  (3)  if  it  be 
said  that  he  was  required  to  maintain  a  constant  lookout  for 
any  one  passing  on  his  side  of  the  street  he,  nevertheless,  was 
not  required  to  do  that  for  any  one  passing  on  the  opposite 
side.  If,  therefore,  a  traveler  on  the  driver's  side  of  the  street 
might,  uder  proper  circumstances  and  conditions,  complain  of 
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his  lack  of  vigilance,  yet  it  does  not  follow  from  that  fact  that 
one  passing  from  the  opposite  side  of  the  street  to  the  driver's 
side  could  also  be  heard  to  complain.  Legal  rights  and  duties 
arise  from  the  legal  relationships  of  the  parties.  It  often  hap- 
pens that  while  one  standing  in  a  particular  relationship  to  an 
alleged  wrongdoer  may  complain,  another  standing  in  a  dif- 
ferent relation  may  not  do  so,  although  both  are  in  some  way 
connected  with  the  same  transaction.  The  doctrine  is  illus- 
trated and  applied  in  Palmer  v.  Railroad,  34  Utah,  484,  485, 
98  Pac.  689,  16  Ann.  Gas.  229.  It  must  be  remembered  that 
there  is  not  a  scintilla  of  evidence  in  this  record  which  tends 
to  prove  that  the  driver  of  defendant's  automobile  truck  saw 
the  plaintiflf  fall  upon  the  street,  or  that  he  saw  him  in  time  to 
have  stopped  the  truck  before  passing  over  his  foot,  or  in  time 
to  have  steered  the  auto  away  from  the  plaintiflf. 

In  this  connection  it  is  important  to  keep  in  mind  the  fact 
that  the  right  of  recovery  in  this  case  is  entirely  based 
upon  the  so-called  last  clear  chance  doctrine.    No  other  7 

act  of  negligence  is  charged,  and  hence  none  other 
could  legally  have  been  proved.  In  view  that  there  is  no  evi- 
dence whatever  which  tends  to  prove  that  the  driver  of  the 
autotruck  actually  saw  the  plaintiflf  after  he  fell  to  the  pave- 
ment of  the  street,  and  in  time  to  have  avoided  the  injury,  de- 
fendant's counsel  earnestly  contends  that  there  is  a  total  lack 
of  evidence  to  prove  the  only  act  of  negligence  charged  in  the 
complaint.  Counsel  contends  that  in  view  that  it  is  not  shown 
that  the  driver  of  the  truck  actually  saw  and  discovered  plain- 
tiflf's  peril  in  time  to  have  avoided  injuring  him,  therefore  the 
defendant  is  not  liable,  even  upon  the  doctrine  of  the  last 
clear  chance.  While  it  is  true  that  in  case  of  a  trespasser  it 
must  be  shown  that  the  person  who  it  is  alleged  caused  the 
injury  actually  saw  the  trespasser  in  his  perilous  condition  in 
time  to  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  (Teakle  v.  Railroad,  32  Utah,  276,  90  Pac.  402,  10  L.  R. 
A.  (N.  S.)  486;  Id.,  36  Utah,  29,  102  Pac.  635),  yet  is  that" 
also  necessary  in  a  case  where  the  plaintiflf  was  not  a  tres- 
passer although  he  may  only  have  had  a  qualified  right  to  be 
where  he  was  at  the  time  he  was  injured?    Under  such  cir- 
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cumstances,  while  the  driver  of  the  autotruck,  as  we  have 
seen,  had  a  right  to  rely  upon  the  presumption  that  the  plain- 
tiff would  continue  on  the  side  of  the  street  he  was  on,  and 
therefore  did  not  owe  plaintiff  the  same  measure  of  duty  that 
he  owed  to  those  passing  on  the  driver's  side  (Barker  v.  Savas, 
supra),  nevertheless,  the  driver  was  required  to  exercise 
reasonable  care  under  all  the  circumstances;  that  is,  to  keep 
such  a  lookout  as  the  conditions  surrounding  him  required. 
Prom  this  it  follows  that  although  the  plaintiff  did  not  have 
the  same  right  on  the  left-hand  side  of  the  street  in  passing 
northward  as  had  those  who  were  passing  southward  on  the 
right-hand  side  of  the  street,  yet  he  was  not  a  trespasser.  He 
was  very  much  in  the  same  situation  that  a  stranger  would 
be  in  going  onto  the  premises  of  one  conducting  business  with 
the  public,  where  such  stranger  went  onto  the  premises  merely 
for  the  purpose  of  obtaining  some  information  for  his  owt\ 
benefit.  While  under  such  circumstances  the  o^Tier  of  the 
premises  who  carried  on  the  business  would  owe  such  a 
stranger  the  duty  of  exercising  some  degree  of  care  for  his 
safety,  since  the  stranger  would  not  be  a  trespasser,  yet  he 
would  not  owe  such  stranger  the  same  duty  that  he  would  owe 
to  ona  whom  he  had  specially  invited  to  come  onto  the  prem- 
ises upon  a  matter  of  business,  in  which  he,  as  the  owner  of 
the  premises,  had  a  special  interest.  It  is  quite  true  that  many 
courts  hold  that  one  cannot  be  charged  with  negligence  under 
the  last  clear  chance  doctrine  unless  he  actually  saw  the  peril- 
ous condition  of  the  plaintiff  in  time  to  have  avoided  injuring 
him.  See  20  R.  C.  L.  page  141,  section  116,  where  the  cases 
following  the  foregoing  rule  are  in  part  collated.  See.  also, 
TwitcheU  v.  Thompson,  78  Or.  285,  153  Pac.  45,  and  cases 
cited.  Upon  the  other  hand,  it  is  also  true  that  many  courts 
hold  that  the  rule  just  stated  applies  only  in  cases  of  tres- 
passers, for  the  reason  that  as  to  them  the  law  imposes  no  duty 
to  keep  a  lookout.  In  an  exhaustive  note  to  the  case  of  JBowr- 
rett  V.  Chicago  N,  W.  Ry.,  36  L.  R.  A.  (N.  S.)  at  page  958,  the 
annotator,  in  stating  the  rule  applicable  to  cases  where  the 
law  imposes  the  duty  of  keeping  a  constant  lookout,  says : 

"♦     ♦     ♦     The  decided  tendency,  though  there  is  a  conflict  on 
the  subject,  is  toward  the  view  that  the  failure  of  defendant  to  die* 
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cover  the  danger  is  sufficient  to  sustain  the  doctrine,  and  that  the 
actual  discovery  ot  the  danger  Is  not  necessary,  if,  under  the  cir- 
cumstances, there  was  a  duty  incumbent  upon  the  defendant  to  dis- 
cover the  danger  and  the  performance  of  that  duty  toould  have 
enabled  tJie  defendant  to  avert  the  accident"    (Italics  ours.) 

See,  also,  note  to  Bogan  v.  Carolina  C.  R,  Co,,  55  L.  R.  A. 
418. 

This  court  is,  however,  firmly  eoramitted  to  the  nile  just 
stated,  namely,  that  in  case  there  is  a  duty  owing  to  the 
plaintiff  to  maintain  a  lookout,  then,  if  the  person  8 

charged  with  causing  the  injury  in  the  exercise  of  ordi- 
nary care  and  vigilance  could  have  discovered  the  perilous 
situation  of  the  complainant  in  time  to  have  averted  injuring 
him,  the  law  presumes  that  the  person  charged  with  negli- 
gence saw  what  he  ought  to  have  seen,  and  actual  discovery  is 
not  necessary.  Teakle  v.  Railroad,  32  Utah,  276,  90  Pac.  402, 
10  li.  R.  A.  (N.  S.)  486;  Id.,  36  Utah  29,  102  Pac.  635.  In 
view  that  this  court  is  committed  to  the  rule  just  stated  it  is 
not  necessary  to  review  further  the  great  number  of  cases  up- 
on this  subject.  The  rule  just  stated,  however,  impUes  that 
the  circumstances  are  such  that  there  was  something  more 
than  a  mere  qualified  duty  to  maintain  a  lookout. 

In  this  case,  as  we  have  seen,  although  the  plaintiff  was  not 
a  trespasser,  yet  the  fact  that  he  was  on  the  wrong  side 
of  the  street  when  he  was  injured  created  a  presump-  9 

tion  against  him.  2  Cooley,  Torts  (3d  Ed.)  1423;  Neal  ^. 
Rendall,  98  Me.  69,  56  Atl,  209,  63  L.  R.  A.  668.  All  the  au- 
thorities are  to  the  same  effect.  For  what  is  meant  by  *  *  wrong 
side  of  the  street,*'  see  Babbitt,  Motor  Vehicles,  section  340. 

The  driver  of  the  autotruck  thus  having  the  legal  right  to 
presume  that  the  plaintiff  would  not  encroach  upon  the 
driver's  side  of  the  street,  did  not  owe  the  plaintiff  the  10 
duty  of  a  constant  lookout,  and  hence,  to  hold  the  de- 
fendant liable  in  this  action,  the  plaintiff,  in  order  to  make 
out  a  case  in  law,  is  required  to  prove  more  than  the  mere  fact 
that  the  autotruck  could  have  been  stopped  or  turned  aside  in 
the  distance  of  ten  or  fifteen  feet.  True,  the  plaintiff  testified 
that  in  his  judgment  the  autotruck  was  a  distance  of  from 
twenty-five  to  thirty-five  feet  from  him  when  he  fell  onto  the 
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pavement.  No  one  can  read  his  testimony,  however,  without 
becoming  thoroughly  convinced  that  the  distance  given  by  him 
ia  a  mere  estimate.  Indeed,  it  is  largely  in  the  nature  of  a 
guess  or  conjecture. 

If  this  case  were  one,  however,  where  it  was  the  duty  of  the 
driver  to  maintain  a  constant  lookout,  as  was  the  case 
in  Barker  v.  Savas,  supra,  we  would,  notwithstanding  11, 12 
the  uncertainty  of  plaintiff's  testimony,  feel  con- 
strained to  hold  that  the  question  of  whether  the  driver  ought 
to  have  seen  the  plaintiff  in  time  to  have  avoided  the  injury 
was  for  the  jury.  Under  such  circumstances,  however,  there 
would  have  been  no  presumption  of  a  clear  roadway  in  favor 
of  the  drivei*,  as  is  the  case  here.  Where  there  is  such  a  pre- 
sumption the  plaintiff  must  prove  more  than  merely  to  show 
that  if  the  driver  had  maintained  a  constant  lookout  he  could 
have  discovered  his  peril  in  time  to  have  avoided  the  accident. 
That  principle  applies  only  in  cases  where  the  duty  to  main- 
tain a  lookout  is  constant  or  continuous.  The  burden  to  show 
negligence  was  on  plaintiff,  and  no  negligence  is  showoi  until 
something  is  made  to  appear  from  which  negligence  may  rea- 
sonably be  inferred.  Is  negligence  shown  where  nothing  is 
made  to  appear  except  that  the  driver  of  the  vehicle  who  was 
lawfully  passing  on  the  right  side  of  the  street,  and  that  in 
doing  so  came  in  contact  with  One  who  had  intruded  onto  the 
wrong  side  of  the  street,  but  had  done  so  when  the  driver  was 
still  such  a  distance  away  that  if  he  had  maintained  a  constant 
lookout  he  could  have  discovered  the  plaintiff  and  have 
avoided  the  injury?  Clearly  not.  That  might  be  so  where 
there  was  no  presumption  of  a  clear  street  in  favor  of  the 
driver.  Where  that  presumption  obtains,  as  in  this  case,  how- 
ever, the  plaintiff  must  prove  some  positive  act  or  omission 
constituting  negligence.  That  is,  a  failure  to  perform  some 
duty  imposed  by  law.  If  the  plaintiff  had  thus  shown  that 
the  driver  was  such  a  distance  away  that  notwithstanding  the 
presumption  in  his  favor  he,  nevertheless,  should  have  looked, 
or  that  his  conduct  in  operating  the  truck  was  such  from 
which  negligence  could  be  inferred,  the  case  would  be  differ- 
ent.   The  presumption,  however,  was  in  favor  of  the  driver. 
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and  until  it  is  overcome  by  competent  evidence  plaintiff  was 
not  entitled  to  recover  as  matter  of  law. 

To  permit  a  recovery  under  the  undisputed  facts  and  cir- 
cumstances of  this  case,  or  to  permit  a  jury  to  find 
against  the  defendant,  would,  to  say  the  least,  be  tanta-  13 
mount  to  permitting  the  plaintiff  to  penalize  the  de- 
fendant on  account  of  plaintiff^s  own  misfortune.  The  de- 
fendant is  entitled  to  the  protection  that  the  law  affords  it  in 
using  the  streets.  This  right  it  has  the  same  as  any  one  else 
using  the  streets,  and  it  is  our  duty  to  protect  it  in  the  exer- 
cise of  that  right.  That  can  only  be  done  by  enforcing  the 
law  and  legal  presumptions  as  they  exist.  If  more  stringent 
regulations  are  required  with  respect  to  the  use  of  automo- 
biles or  motor  vehicles  on  the  streets,  it  is  not  only  the  prov- 
ince, but  the  duty,  of  the  legislative  power,  and  not  of  courts, 
to  provide  the  remedy  and  to  impose  the  required  regulations. 

In  disposing  of  this  case  we  have  not  considered  the  ques- 
tion of  contributory  negligence  urged  by  the  defendant  on  the 
part  of  the  plaintiff  in  so  operating  his  bicycle  as  to  force  the 
wheel  thereof  into  the  groove  next  to  the  rail  on  the  street  car 
track.  In  view  of  the  conclusion  reached  that  question  be- 
comes immaterial,  and  hence  we  express  no  opinion  upon  it. 

Prom  what  has  been  said,  it  follows  that  the  judgment  of 
the  district  court  is  right,  and  therefore  should  be,  and  it  ac- 
cordingly is  affirmed,  with  costs. 

CORPMAN,  C.  J.,  and  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


THOMAS  V.  JOHNSON. 
No.  3385.    December  30,  1919.     (186  Pac.  437.) 

Vendor  and  Pubchasb» — Tender  of  Price  Not  Required  Where 
Vendor  Repudiates  Contract.  Under  an  option  for  the  sale  of 
lond  providing  that,  if  the  optionee  should  offer  to  comply  with 
the  terms  of  pajnnent,  the  optionor  would  convey  and  furnish 
an  abstract,  a  tender  of  the  price  by  the  optionee  was  un- 
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necessary  wliere  lie  offered  to  proceed  with  the  agreement,  and 
the  optionor,  instead  of  furnishing  an  abstract,  repudiated  the 
contract  and  said  there  was  no  contract.^     (Page  428.) 

2.  Vbndob  and  Pubohaseb — ^Nominal  Consideration  fob  Option 
Sufficient.  One  dollar  is  an  adequate  consideration  for  an 
option  to  purchase  land  if  the  consideration  for  the  purchase 
of  the  land  is  adequate.     (Page  429.) 

3.  SPBOino  Pbbfobmance — Option  Sufficiently  Definite  Reoabd- 
INO  Time  of  Payment.  An  option  to  purchase  land  providing 
that  one-fourth  of  the  price  should  be  paid  in  cash,  one-fourth 
on  or  before  a  specified  date,  and  "balance  ten  years  time  at 
eight  per  cent,  per  annum,"  was  sufficiently  definite  as  to  the 
time  of  payment  of  principal  and  interest  to  justify  specific 
performance.     (Page  429.) 

4.  Specific  Pebfobmance — Option  Not  Fatally  Uncebtain.  An 
option  to  purchase  land  providing  for  the  transfer  of  title  sub- 
ject only  to  such  liens  and  incumbrances  as  were  to  be  assumed 
Implied  some  form  of  security,  and  was  not  too  indefinite  to 
be  specifically  enforced  in  the  absence  of  any  showing  that  the 
security  contemplated  was  inadequate.     (Page  429.) 

Appeal  from  District  Court,  Fourth  District,  Utah  County ; 
A.  B,  Morgan,  Judge. 

Action  by  P.  P.  Thomas  against  Lars  A.  Johnson.    From  a 
judgment  for  defendant,  plaintiff  appeals. 

Reversed,  with  directions. 

Eliiis  Hansen,  of  Spanish  Fork,  for  appellant. 

Dickson,  Ellis,  Lucas  &  Adamson,  of  Salt  Lake  City,  and 
M,  R,  Straw,  of  Provo,  for  respondent. 

WEBER,  J. 

On  April  13,  1917,  the  defendant,  Lars  A.  Johnson,  who  is 
the  respondent  here,  gave  to  P.  P.  Thomas,  appellant,  a  writ- 


iPooI  V.  Matter,  55  Utah,  288,  185  Pac.  714;  Cummings  v.  2f%el' 
son,  42  Utah,  169,  129  Pac.  619;  Ohrecht  v.  Land  d  Water  Co,,  44 
Utah,  270,  140  Pac.  117. 
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ten  option  for  the  purchase  of  certain  Jand  in  Utah  county. 
The  material  portions  of  the  option  read  as  follows : 

"In  consideration  of  $1.00  paid  to  me  by  P.  P.  Thomas,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and  for  other  valuable  con- 
siderations, Lars  A.  Johnson,  the  undersigned,  hereby  gives  and 
grants  to  P.  P.  Thomas  and  his  assigns,  the  exclusive  right  to  pur- 
chase- at  his  or  their  option,  the  following  described  property: 
(Describing  the  property) — ^for  the  sum  of  $6,500.00,  less  the 
amount  paid  for  this  option.  The  terms  of  the  payment  to  be  as 
foUows:  14  cash,  %  on  or  before  December  15,  1917,  balance  10 
years'  time  at  8  per  cent  per  annum.     •     •    • 

"And  if  the  said  P.  P.  Thomas  •  •  •  shall  comply  or  ofTer  to 
comply  with  the  terms  of  pa3rment  above  specified,  or  any  other 
terms  which  I  may  hereafter  agree  to  accept,  I  agree  to  convey  and 
transfer  said  property  to  said  P.  P.  Thomas  or  such  grantee  as  he 
might  designate,  by  warranty  deed  signed  by  myself  and  my  wife, 
and  any  other  person  then  having  any  estate  in  said  land  and  to 
furnish  at  my  expense  a  certified  abstract,  showing  a  marketable 
title  vesting  in  the  grantor  to  be  named  in  said  deed  at  the  date  of 
transfer,  subject  only  to  such  liens  and  incumbrances  as  are  under 
the  terms  of  payment  to  be  assumed  by  the  grantee,  and  in  case  said 
title  shall  be  defective  in  any  way,  I  agree  to  perfect  the  same  at  my 
expense.  It  is  understood  that  this  option  may  be  exercised  by 
P.  P.  Thomas  or  his  assigns  at  any  time  on  or  before  thirty-seven 
days  from  the  date  hereof,  or  at  any  time  thereafter  and  before 
ten  days'  written  notice  of  intention  to  terminate  shall  have  been 
given." 

Suit  was  later  brought  by  appellant  in  the  district  court  of 
Utah  county  for  the  specific  enforcement  of  the  contract 
above  set  forth,  and  issues  were  joined  by  the  parties  to  the 
suit.  At  the  trial  an  advisory  jury  was  impaneled.  After 
producing  testimony  as  to  the  execution  and  delivery  of  the 
option  contract,  and  after  placing  the  contract  in  evidence, 
appellant  testified  that  he  met  Johnson,  the  respondent,  at  the 
latter  *s  farm  on  May  19,  1917.  Regarding  a  conversation  be- 
tween them  at  that  time  and  place,  Thomas  testified : 

"I  said  I  was  ready  to  make  the  payn;ient,  and  that,  if  he  would 
go  with  me  to  a  place  of  a  notary  public  and  fix  up  the  papers,  I 
was  ready  to  go  through  with  my  part  of  the  deal.  •  •  •  I  stated 
that  I  was  ready  to  make  payment  of  the  portion  that  was  due 
according  to  the  contract  Johnson  stated  that  he  refused  to  let 
me  have  that  land;  that  he  did  not  consider  there  was  a  contract. 
I  said  I  was  ready  and  willing  to  pay." 
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When  the  witness  was  asked  whether  he  had  the  money  to 
pay,  he  stated  he  had  it  in  the  bank.  A  question  as  to  which 
bank  he  had  his  money  in  was  objected  to  as  incompetent,  ir- 
relevant, and  immaterial,  and  the  court  held  that  an  actual 
tender  of  the  first  installment  on  the  purchase  price  was 
necessary  under  the  contract ;  that  one-fourth  of  the  purchase 
price  must,  under  the  contract,  be  offered  in  actual  cash  with- 
in thirty-seven  days  from  the  date  of  the  contract.  To  this 
ruling  an  exception  was  duly  taken.  Thomas  further  testified 
that,  in  company  with  others,  he  saw  Johnson  on  November  2, 
1917,  and  he  was  then  asked  by  his  counsel  to  state  what  oc- 
curred at  that  time.  The  question  was  objected  to  as  incom- 
petent and  irrelevant,  and  as  referring  to  a  written  offer  made 
November  2,  1917,  and  being  under  paragraphs  3  and  7  of 
the  complaint;  The  paragraphs  of  the  complaint  referred  to 
in  the  objection  are  in  substance  as  follows:  That  the  de- 
fendant (Johnson)  failed  to  furnish  the  abstract  for  the  prop- 
erty as  he  had  agreed,  and  on  November  2,  1917,  the  plaintiff 
served  upon  defendant  a  written  notice  to  the  effect  that 
plaintiff  accepted  the  option  to  purchase,  and  that  he  was 
ready  to  proceed  with  the  deal  and  make  the  first  payment 
provided  for  in  the  option  contract ;  that  at  the  said  time  and 
place  plaintiff  tendered  to  and  attempted  to  give  to  the  de- 
fendant as  the  first  payment  the  sum  of  $1,625,  which  money 
the  defendant  refused  to  accept;  that  the  defendant  on  said 
date  refused  to  perform  his  part  of  the  contract,  and  has  ever 
since  refused,  failed,  and  neglected  to  perform,  although  the 
plaintiff  has  at  all  times  been,  and  now  is  ready,  willing,  and 
able  to  pay  the  money  provided  for  under  the  terras  and  con- 
ditions of  said  contract ;  and  that  the  plaintiff  offered  and  ten- 
dered into  court  the  sum  of  $3,250,  the  same  being  one-half 
the  purchase  price  of  said  land,  and  asks  to  be  allowed  to  pay 
said  sum  into  court  to  be  applied  upon  the  purchase  price  of 
the  said  land  upon  the  defendant's  compliance  with  the  terms 
and  conditions  of  the  contract. 

The  objection  was  sustained  by  the  court  and  exception  re- 
served.   It  was  then  stipulated  in  open  court : 

"That  Elias  Hansen,  who  on  the  19th  day  of  May,  1917,  was  the 
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attorney  for  P.  P.  Thomas,  and  who  accompanied  P.  P.  Thomas  at 
the  time  the  written  ofter  was  made,  talked  with  Mr.  Lars  A.  John- 
son and  requested  that  he  comply  with  the  contract,  and  that  Lars 
A.  Johnson  told  Ellias  Hansen  at  that  time  that  he  would  not  and 
could  not  conrey  this  property,  because  his  brother,  John  Johnson, 
had  an  interest  in  the  property,  and  that  he,  John  Johnson,  would 
not  consent  to  this  contract,  and  that  R.  L.  Howard  would  testify, 
if  permitted,  that  on  April  13,  1917,  at  the  time  the  alleged  option 
was  made,  Lars  A.  Johnson  stated  to  P.  P.  Thomas,  in  the  presence 
of  R.  Li.  Howard,  that  he  was  the  absolute  oVner  of  the  100  acres." 

The  jury  was  then  discharged,  and  the  court  ordered  the 
cause  dismissed. 

The  court  did  not  determine  the  issue  of  fact  as  to  whether 
or  not  the  respondent  ever  made,  executed,  and  delivered  the 
option  contract.  Among  other  findings,  the  court  found  that 
the  respondent  never  tendered  performance  to  appellant,  and 
that  appellant  accepted  and  acquiesced  in  respondent's  re- 
nunciation of  the  contract.  Two  questions  are  therefore 
raised  by  this  appeal:  (1)  Was  it  necessary  for  appellant  to 
make  an  actual  and  physical  tender  of  the  first  payment  on 
the  contract?  (2)  After  the  option  contract  was  renounced 
by  respondent  was  the  renunciation  ratified  by  appellant  ? 

It  will  be  observed  that,  according  to  the  undisputed  evi- 
dence, appellant  offered  to  comply  with  the  terms  of 
the  contract,  and  that  respondent  then  and  there  de-  1 

nied  the  existence  of  the  alleged  contract.  Appellant 
did  exactly  that  for  which  the  contract  provided.  The  proper 
course  for  the  parties  to  pursue  was  for  appellant  to  express 
his  willingness  and  readiness  to  proceed  with  the  agreement, 
or,  in  the  language  of  the  contract,  to  **  comply  or  offer  to 
comply  with  the  terms  of  payment  above  specified,"  and  it 
then  became  the  duty  of  respondent  to  furnish  an  abstract  of 
title,  and,  upon  receiving  the  abstract  of  title,  the  payment  of 
•  the  purchase  money  and  delivery  of  the  deed  were  to  be  con- 
current. Why  should  appellant  have  made  an  actual  Jender 
of  the  first  installment  of  the  purchase  money  when  Johnson 
had  furnished  no  abstract  of  title  to  his  land  and  had  re- 
pudiated his  contract  and  stated  there  was  no  contract  ?  Af- 
ter that  announcement  by  Johnson,  a  tender  by  the  appellant 
would  have  been  an  idle  ceremony.    The  law  never  compels  a 
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person  to  do  that  which  is  vain  or  useless.  Pool  v.  Motter, 
55  Utah  288,  185  Pac.  714,  decided  this  term;  Cummings  et 
ux,  V.  Nielson  ei  al,,  42  Utah,  169,  129  Pac.  619;  Obrecht  v. 
Land  &  Water  Co,,  44  Utah,  270,  140  Pac.  117. 

The  court's  finding  that  the  renunciation  of  the  contract 
was  assented  to  and  ratified  by  appellant  is  unsupported  by 
any  evidence.    It  may  be  that  upon  a  full  hearing  such  a  con- 
clusion would  be  proper,  but  under  the  present  meager  and- 
fragmentary  record  it  is  not  justified. 

Other  questions  are  discussed  in  the  briefs  of  counsel. 
These  were  not  raised  in  the  trial  court,  but,  as  the  cause  will 
probably  be  tried  again,  we  shall  briefly  refer  to  them. 

It  is  contended  by  respondent  that  one  dollar  is  an  in- 
adequate consideration  for  the  option;  that  to  tie  up  land 
worth  $6,000  fo^  the  time  provided  for  in  the  option  is  an  in- 
equity so  manifest,  so  strong,  and  so  gross  as  to  shock  the 
conscience  of  the  chancellor. 

According  to  the  weight  of  authority,  a  nominal  consid- 
eration for  an  option  is  sufficient.    Miller  v.  Kimmel  (Okl.) 
184  Pac.  762;  Smith  v.  Bangham,  156  Cal.  359,  104 
Pac.  689,  28  L.  R.  A.  (N.  S.)  523;  25  R.  C.  L.  sec-  2 

tion  37,  page  237 ;  James,  Option  Contracts,  section  326. 
If  the  consideration  for  the  purchase  of  the  property  is  ade- 
quate, the  consideration  for  the  option  to  purchase,  however 
small,  is  binding.  To  hold  otherwise  would  be  to  destroy  the 
efficacy  of  contracts  that  are  made  daily  in  the  course  of  real 
estate,  mining,  and  other  biLsiness  pursuits.  Mathews  Slate 
Co,  V.  New  Empire  Co.  (CO.)  122  Fed.  972. 

It  is  urged  by  respondent's  counsel  that  the  "contract  is  so 
vague  and  uncertain  regarding  the  deferred  payments 
that  appellant  is  not  entitled  to  specific  performance.  3,4 
It  is  expressly  stated  in  the  contract  when  the  balance 
of  the  purchase  price  shall  be  payable,  and  that  is  in  ten 
years  from  date.  The  time  of  payment  of  interest  is  suffi- 
ciently definite.  While  no  security  is  specified,  the  contract 
says  that  the  title  to  be  transferred  shall  be  **  subject  only  to 
such  liens  and  incumbrances  as  are  under  the  terms  of  pay- 
ment to  be  assumed  by  grantee."    In  construing  the  meaning 
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and  effect  of  the  option  contract,  we  have  no  right  to  assume 
that  the  words  just  quoted  shall  have  no  meaning  or  effect. 
They  evidently  mean  either  that  liens  or  incumbrances  on  the 
property  were  in  existence  at  the  very  time  the  option  was 
executed  or  that  such  liens  or  incumbrances  might  be  placed 
thereon  by  respondent  before  or  at  the  time  of  making  the 
deed.  In  any  event  the  words  quoted  certainly  contemplate 
some  form  of  security,  and  if  the  security  contemplated  was 
so  inadequate  as  to  render  the  transaction  inequitable  and  un- 
enforceable, it  was  incumbent  upon  respondent  to  establish 
the  fact  to  the  satisfaction  of  the  court.  Inadequacy  of  se- 
curity is  not  made  an  issue  in  the  pleadings ;  the  evidence  of- 
fered by  appellant  does  not  disclose  it.  Under  these  circum- 
stances it  was  manifestly  unfair  to  appellant  to  dismiss  the 
action  without  hearing  all  the  evidence. 

For  the  reason  that  the  record  shows  that  respondent  re- 
nounced and  repudiated  the  contract,  and  thereby  waived  any 
tender,  if  the  same  was  required  under  the  contract,  at  the 
time  appellant  oflfered  compliance  with  its  terms,  and  because 
the  record  does  not  contain  any  evidence  to  establish  that  ap- 
pellant acquiesced  in  respondent's  renunciation  of  the  option, 
judgment  is  reversed,  and  the  district  court  is  directed  to 
vacate  its  findings  of  fact  and  conclusions  of  law  and  grant  a 
new  trial.    Costs  of  appeal  to  appellant. 

CORFMAN,  C.  J.,  and  FRICK,  GIDfeON,  and  THUR- 
MAN,  JJ.,  concur. 


BRACKEN  et  al.  v.  CHADBURN  et  al. 
No.  3394.    Decided  December  30,  1919.     (185  Pac.  1021.) 

Appeal  and  E^bbob — In  Equity  Suit  Supreme  Court  Has  Duty 
TO  Review  EMdenoe.  In  an  equity  proceeding,  as  for  decree 
adjudging  plaintiffs  to  be  owners  of  a  water  filing,  quieting 
title  thereto  as  against  defendants,  and  annulling  an  alleged 
sale  or  assignment  thereof,  it  is  the  duty  of  the  Supreme  Court 
to  review  the  evidence  and  determine  whether  the  findings  of 
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the  lower  court  are  supported  by  the  weight  of  the  testimony. 
(Page  435.) 

2.  Frauds,  Statute  op — Right  of  All  Concerned  to  Water  Filinq 
Made  by  Single  Party  Under  Oral  Agreement.  Where  plain- 
tiffs complied  with  their  part  of  an  oral  agreement  as  to  the 
construction  of  an  irrigation  canal,  paid  over  their  pro  rata 
share  of  the  cost  of  a  water  filing  made  by  a  defendant,  and 
did  their  full  duty  In  constructing  the  canal,  took  their  water 
through  it,  and,  by  a  water  master  elected  annually,  in  which 
election  defendant  participated,  distributed  to  him  his  share  of 
the  water,  as  well  as  the  shares  of  the  other  owners,  plaintiffs 
are  entitled  to  a  decree  adjudging  them  to  be  owners  of  the 
water  filing  made  in  the  state  engineer's  office  by  defendant 
alone,  and  to  decree  quieting  title  thereto  against  defendant 
and  his  successors;  the  statute  of  frauds  not  being  invocable 
to  defeat  plaintiffs'  rights.i     (Page  436.) 

3.  Waters  and  Water  Courses — ^EJvidence  Supporting  Judgment 
DEmtMiNiNO  Ownership  of  Water  Filing.  In  suit  for  decree 
adjudging  plaintiffs  to  be  the  owners  of  a  water  filing  made  by 
an  individual  defendant,  and  quieting  title  thereto  against  him 
and  his  successor,  the  corporate  defendant,  also  annulling  the 
individual  defendant's  assignment  of  the  filing  to  the  corporate 
defendant,  evidence  held  to  support  finding  that  the  corporate 
defendant  had  notice  of  plaintiffs'  interest  in  the  water  filing.' 
(Page  437.) 

4.  Waives  and  Water  Courses — ^Assignee  of  Water  Filing  With 
Notice  Took  Subject  to  Adverse  Rights.  A  reclamation  com- 
pany, which  accepted  assignment  of  a  water  filing  with  notice 
of  an  adverse  interest  therein,  took  subject  to  all  the  equities 
and  rights  of  the  adverse  parties.     (Page  437.) 

Appeal  from  District  Court  of  Washington  County,  Fifth 
District ;  H.  N.  Hayes,  Judge. 

Action  by  Wallace  Bracken  and  others  against  James  W. 
Chadbum  and  the  New  Castle  Reclamation  Company. 

From  judgment  for  plaintiffs,  defendants  appeal. 

Affibmed. 


1  Lynch  V.  Coviglio,  17  Utah,  106,  53  Pac.  983. 

tToland  v.  Corey,  6  Utah,  392,  24  Pac.  190;  Live  Stock  Co.  v. 
Dixon,  10  Utah,  334,  37  Pac.  573;  Shafer  v.  Killpack,  53  Utah,  468, 
173  Pac.  948. 
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Bagley  &  Ashton,  of  Salt  Lake  City,  and  E,  H.  Ryan,  of 
Cedar  City,  for  appellants. 

Hancock  &  Barnes,  of  Salt  Lake  City,  and  Oeo,  R.  Lund,  of 
St.  George,  for  respondents. 

GIDEON,  J. 

The  plaintiffs  asked  for  a  decree  adjudging  them  to  be  the 
owners  of  a  certain  water  filing  made  in  the  state  engineer's 
office  by  defendant  J.  W.  Chadburn,  known  as  filing  No.  1663 ; 
also  for  a  decree  quieting  title  thereto  against  the  defendants 
and  annulling  an  alleged  sale  or  assignment  of  such  filing  by 
the  defendant  Chadburn  to  his  codefendant,  the  New  Castle 
Reclamation  Company.  Denial  of  any  interest  in  the  said 
water  or  water  filing  in  the  plaintiffs  was  made  by  the  de- 
fendants. The  further  defense  is  interposed  that  the  oral 
contract  set  out  in  the  complaint  is  within  the  statute  of 
frauds,  and  is  therefore  not  enforceable.  Plaintiffs  had  judg- 
ment.   Defendants  appeal. 

The  application  was  for  ten  second  feet  of  the  high  or  flood 
waters  of  Santa  Clara  river.  It  appears  from  the  record  that 
Santa  Clara  river  runs  through  Washington  county  in  this 
state  in  a  southwesterly  direction.  The  stream  has  its  source 
in  the  mountains.  During  the  early  spring  a  large  volume  of 
flood  or  high  waters  from  the  melting  snows  runs  down  the 
stream.  The  lands  along  the  entire  course  of  the  stream  are 
barren  and  unproductive  without  irrigation.  In  the  valleys 
along  the  stream  are  located  small  communities  engaged 
chiefly  in  farming  and  stock  raising.  Near  the  source  of  the 
stream  is  a  village  known  as  Pine  Valley.  Some  eight  or  ten 
miles  down  the  river  from  Pine  Valley  is  a  small  village 
known  as  Central,  also  referred  to  in  the  record  as  Eight-Mile 
Flat  Some  of  the  plaintiffs,  at  the  time  of  beginning  the 
construction  of  the  canal  out  of  which  this  controversy  arose, 
resided  in  Pine  Valley  and  owned  lands,  and  used  for  irriga- 
tion thereon  water  from  that  river.  The  water  so  used  was 
known  as  primary  water,  and  was  superior  to  the  rights  in- 
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volved  in  the  filing  made  by  Chadbum.  In  the  year  1907,  or 
immediately  prior  thereto,  the  plaintiflEs  and  their  predeces- 
sors in  interest  began  jointly  the  construction  of  a  canal  hav- 
ing its  diversion  point  on  the  said  river  some  two  or  three 
miles  up  the  stream  from  the  town  of  Central.  The  c^nal  ex- 
tends along  the  bench  lands  or  foothills  of  the  mountains  some 
five  or  six  miles  and  was  constructed  to  carry  water  to  the 
lands  owned  by  plaintiflEs.  Those  lands  were,  however,  barren 
at  the  date  of  the  construction  of  the  canal.  It  is  apparent 
that  at  the  date  mentioned  plaintiflBs  intended  to  use  the  canal, 
at  least  partially,  for  diverting  part  of  the  primary  water 
owned  by  them  theretofore  used  in  irrigating  lands  located 
in  Pine  Valley.  In  the  month  of  November,  1907,  Chadbum, 
in  his  own  name,  filed  an  application  in  the  state  engineer's 
oflSce  for  the  appropriation  of  ten  second  feet  of  the  flood  or 
high  waters  of  the  said  Santa  Clara  river,  and  designated  the 
place  of  diversion  to  be  the  same  as  the  one  selected  by  plain- 
tiflfs  to  divert  water  into  their  canal,  and  also  described  jcer- 
tain  lands  located  in  sections  10  and  11  as  the  lands  to  be 
irrigated.  Both  plaintiflb  and  defendant  Chadbum  were  in 
possession  of  lands  situated  in  those  sections.  Some  months 
after  filing  this  application  protests  were  made  by  commu- 
nities or  irrigation  districts  located  farther  down  the  stream 
against  the  granting  by  the  state  engineer  of  any  water  right 
to  Chadbum  under  his  said  application.  It  appears  that  the 
defendant  Chadbum  was  not  able  to  construct  the  canal  to 
convey  the  water  to  the  lands  described  in  the  application. 
Neither  had  he  the  necessary  means  to  contest  the  protests 
filed  against  his  application.  Nor  did  he  own  or  control  the 
land  to  be  irrigated.  During  1907  and  1908  some  negotiations 
were  had,  and  an  arrangement  was  consummated  by  which  the 
plaintiflCs  and  the  defendant  Chadbum  as  a  company — and 
they  designated  themselves  as  the  Central  Canal  Company — 
had  prepared  the  necessary  answers  to  the  protests,  and  there- 
after continued  with  the  construction  of  the  canal.  It  also 
seems  that  during  that  time  the  defendant  Chadbum  con- 
tributed his  pro  rata  share  of  the  expense  and  work  in  con- 
structing the  canal.  The  first  water,  as  established  by  the 
Vol.  55—28 
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great  weight  of  the  evidence,  was  turned  into  the  canal  on  or 
about  January  1,  1908.  During  the  years  immediately  fol- 
lowing a  relatively  small  amount  of  land  was  cleared  of  sage- 
brush and  other  growth,  so  that  the  same  could  be  cultivated, 
and  not  very  much  water  was  carried  through  the  canal.  At 
that  time  sixteen  men  were  interested  in  the  canal.  The  un- 
disputed testimony  is  that  each  of  these  sixteen  men  owned  an 
undivided  one-sixteenth  interest  in  the  canal  and  the  water 
taken  through  the  canal  under  the  filing  made  by  Chadburn. 
It  is  evident  that  other  and  additional  water — that  is,  some 
of  the  primary  water  which  prior  to  1908  had  been  used  on 
the  lands  in  Pine  Valley — was  carried  through  this  ditch,  and 
used  for  irrigating  lands  belonging  to  the  owners  of  that  pri- 
mary water,  but  the  water  taken  through  the/ditch  under  the 
application  was  divided  equally  among  the  sixteen  claimants. 
No  written  agreement  by  which  the  defendant  Chadburn 
agreed  to  sell  or  assign  this  water  right  to  the  plaintiffis  seems 
to  have  been  made  until  1912.  The  lower  court  found  that  in 
the  early  part  of  1912,  at  a  meeting  called  for  that  purpose, 
Chadburn  requested  that  he  be  given  or  allowed  additional 
water  under  the  claim  that  he  was  not  able  to  mature  his 
crops  with  the  water  that  he  had  been  receiving.  The  court 
also  found  that  at  this  meeting  a  new  agreement  was  made 
between  the  parties,  and  that  the  agreement  thus  made  was 
reduced  to  writing  and  signed  by  all  of  the  parties  there 
present,  including  the  defendant  Chadburn.  The  purport  of 
the  agreement  was  that,  in  consideration  of  the  defendant 
Chadburn  turning  over  to  the  plaintiffs  his  rights  under  the 
water  filing,  and  upon  the  payment  by  him  of  an  additional 
sum  of  money  the  water  should  be  divided  into  seventeen 
equal  parts,  and  that  of  those  seventeen  parts  he  and  his 
brother  were  to  have  two.  Thereafter  the  water  was  divided 
into  seventeen  parts,  and  defendant  Chadburn  and  his 
brother  received  two-seventeenths.  This  state  of  affairs  con- 
tinued, and  all  of  the  parties  received  their  pro  rata  share  of 
water.  The  canal  was  enlarged  from  year  to  year  until  1914, 
when  the  defendant  Chadburn  sold  his  interest  in  the  canal 
and  the  land  owned  by  him  under  it,  and  moved  from  the 
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neighborhood.  Nothing  further,  apparently,  ^was  done  or  said 
by  the  defendant  Chadbum  until  the  early  part  of  1916,  when 
he  entered  into  an  agreement  with  and  made  an  assignment 
of  the  water  filing  to  his  codefendant,  the  New  Castle  Recla- 
mation Company,  a  corporation.  ^ 

The  appellants  contend:  (1)  The  court's  finding  that  there 
had  been  a  completed  transaction  or  sale  of  the  defendant 
Chadbum 's  right  in  the  water  filing  to  these  plaintiffs  is  not 
supported  by,  but  is  contrary  to,  the  evidence;  (2)  there  is 
insufficient  evidence  to  support  the  court's  finding  that  there 
was  a  written  agreement  made  between  defendant  Chadbum 
and  plaintiffs  in  1912;. (3)  the  defendant,  the  New  Castle 
Reclamation  Company  was  an  innocent  purchaser,  without 
notice,  for  a  valuable  consideration,  and  the  court's  finding 
that'  it  took  the  assignment  with  notice  of  plaintiff's  equity  is 
not  supported  by  the  evidence. 

This  being  a  proceeding  in  equity,  it  is  the  duty  of  this 
court  to  review  the  evidence  and  determine  whether  the 
findings  of  the  lower  court  are  supported  by  the  weight  1 

of  the  testimony. 

Certain  facts  relating  to  the  matters  in  controversy  are  not 
disputed^  or  are  so  firmly  established  by  the  evidence  as  to  be 
admitted,  and  are  here  stated.  Some  agreement  was  had  be- 
tween the  plaintiffs  or  their  predecessors  in  interest  and  de- 
fendant Chadbum,  by  whose  terms  the  water  filing  was  to 
become  the  joint  property  of  the  sixteen  landowners,  includ- 
ing the  defendant  Chadbum.  The  plaintiffs  paid  to  the  de- 
fendant Chadbum  their  pro  rata  share  of  the  initial  cost  of 
filing  the  application  in  the  engineer's  office.  The  plaintiffs 
and  defendant  Chadbum,  with  the  assistance  of  one  J.  X. 
Gardner,  employed  for  the  purpose,  in  1908,  jointly  prepared 
the  answer  made  to  the  protests  against  allowing  the  filing. 
Every  act  of  the  defendant;  Chadbum  from  1908  until  1916 
spells  but  one  thing,  namely,  that  he  recognized  the  joint  own- 
ership of  the  water  filing  between  himself  and  the  plaintiffs 
or  their  predecessors  in  interest.  The  canal  was  constructed 
by  the  joint  labor  of  all.  Each  contributed  proportionately, 
either  in  money  or  work,  his  share  of  the  expense  of  construct- 
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ing,  enlarging,  and  repairing  the  canal  from  year  to  year. 
All,  including  the  defendant  Chadburn,  were  given  each  year 
during  the  season  of  high  water  the  amount  of  water  in  the 
canal  represented  by  their  pro  rata  interests. 

Although  the  defendant  Chadburn  was  present  during  the 
entire  hearing  in  the  district  court,  he  gave  no  testimony  in 
denial  or  explanation  of  the  mass  of  testimony  presented  by 
plaintiffs  to  establish  the  facts  as  herein  stated  and  as  found 
by  the  lower  court.  He  did  precisely  what  might  be  Expected 
of  a  man  who  would  deliberately  betray  a  trust  reposed  in 
him  by  his  neighbors.  He  brought  his  wife  into  court,  and 
had  her  testify  in  denial  of  certain  statements  made  by  plain- 
tiffs' witnesses  upon  a  matter  immaterial  to  the  main  issue, 
and  only  with  a  view  of  discrediting  one  or  two  of  plaintiflfe' 
witnesses. 

A  court  of  equity  can  and  should  grant  relief  under  the 
state  of  facts  presented  by  this  case.  Whatever  doubt  there 
may  be  under  the  testimony  respecting  the  written  agreement 
or  memorandum  signed  by  the  defendant  Chadburn  in  1912, 
there  can  be  no  doubt  that  the  rights  of  the  plaintiffs  in  the 
water  filing  and  the  water  appropriated  thereunder  had  been 
acquired  long  prior  to  that  date.  Plaintiffs  had  fully  com- 
plied with  their  part  of  the  agreement.  They  had  paid  their 
pro  rata  share  of  the  cost  of  the  filing,  had  done  thjeir  full 
duty  in  constructing  the  canal,  had  taken  their  water  through 
the  canal,  and  a  water  master,  elected  annually,  in  which 
election  the  defendant  Chadburn  participated,  distributed  to 
him  his  pro  rata  share  of  the  water,  as  well  as  the  pro  rata 
shares  to  the  other  owners.  The  plaintiffs  had  redeemed  the 
barren,  uncultivated  lands,  and,  by  means  of  the  water  taken 
through  this  canal  had  caused  the  valley  to  bring  forth  boun- 
teous crops.  They  had  constructed  homes  and  other 
buildings  upon  the  lands  made  habitable  by  the  water  2 

from  this  canal.    Where  the  lizard  and  the  prairie  dog 
had  lived  their  wild  unhampered  lives  the  Shorthorn  and  the 
Berkshire  now  fatten  upon  alfalfa  grown  and  matured  by  the 
water  diverted  through  this  canal  and  claimed  by  reason  of 
the  filing  made  by  the  defendant  Chadburn. 
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The  statute  of  frauds  cannot  be  invoked  to  defeat  plaintiffs' 
rights  under  a  state  of  facts  as  shown  by  this  record.  What- 
ever may  have  been  the  various  and  devious  interpretations 
given  by  the  courts  to  Statute  29  Charles  II,  it  has  never  been 
construed  to  be  an  instrument  of  fraud:  and  such  would  be 
the  effect  if  the  defendant  Chadbum  were  permitted  to  suc- 
cessfully invoke  it  in  this  action. 

The  rule  of  law  applicable  to  the  state  of  facts  as  shown 
by  this  record  is  well  stated  in  the  following  quotation  taken 
from  Gallagher  v.  Gallagher,  31  W.  Va.  9, 13,  5  S.  E.  297,  299, 
and  adopted  with  approval  in  36  Cyc.  644 : 

''The  fraud  which  wiU  entitle  the  purchaser  to  a  specific  per- 
formance is  that 'which  consists  in  setting  up  the  statute  against 
the  performance  after  the  purchaser  has  heen  induced  to  make  ex- 
penditures, or  a  change  of  situation  in  regard  to  the  subject-matter 
of  the  agreement  upon  the  supposition  that  it  was  to  be  carried 
into  execution,  and  the  assumption  of  rights  thereby  to  be  acquired; 
so  that  the  refusal  to  complete  the  execution  of  the  agreement  is 
not  merely  a  denial  of  rights  which  it  was  intended  to  confer,  but 
the  infliction  of  an  unjust  and  unconscientious  injury  and  loss. 
In  such  case  the  vendor  is  held  by  force  of  his  acts  or  silent  ac- 
quiescence, which  have  misled  the  purchaser  to  his  harm,  to  be 
estopped  from  setting  up  the  statute  of  frauds." 

Such  was  the  holding  of  this  court  in  Lynch  v.  Coviglio,  17 
Utah,  106,  53  Pac.  983.  See,  also.  Park  v.  Park,  45  Colo.  347, 
101  Pac.  403 ;  McLure  v.  Koen,  25  Colo.  284,  53  Pac.  1058 ; 
Bree  v.  Wheeler,  4  Cal.  App.  109,  87  Pac.  255 ;  Kinney,  Ir- 
rigation, sections  999,  1520. 

The  third  contention  of  appellants  is  without  merit.  The 
defendant  New  Castle  Reclamation  Company  owns  and 
operates  a  canal  taking  water  from  the  Santa  Clara  3,4 
river  some  eight  miles  from  the  canal  in  controversy. 
The  superintendent  or  agent  of  the  company,  at  the  time  of 
the  alleged  purchase  of  the  water  rights  from  defendant 
Chadbum,  was  one  J.  X.  Gardner,  the  same  person  employed 
to  assist  the  plaintiflfs  and  defendant  Chadbum  in  the  prep- 
aration of  the  answer  made  to  the  protests  against  granting 
the  application  in  question  in  the  year  1908.  The  plaintiflb 
were  in  the  open  and  continuous  possession  of  the  canal  and 
the  right  to  use  and  control  the  water  running  through  it 
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during  the  years  from  1908  to  1916,  the  date  of  the  alleged 
purchase.  Moreover,  it  is  undisputed  by  any  evidence  on  the 
part  of  the  defendants  that  in  a  conversation  between  counsel 
for  plaintiffs  and  the  secretary  of  the  defendant  New  Castle 
Reclamation  Company,  had  at  Salt  Lake  City  in  February, 
1916,  the  secretary  was  advised  that  the  plaintiflEs  owned  that 
water,  and  that  the  secretary's  reply  was: 

"Well,  we  are  not  worrying  about  that;  we  understand  fully  the 
condition  of  that  water  down  there,  and  we  have  some  time  ago 
entered  into  a  cobtract  with  Chadbum  to  purchase  it." 

The  court's  finding  that  the  New  Castle  Reclamation  Com- 
pany had  notice  of  plaintiff's  interest  in  that  wAter  filing  is 
supported  by  the  record.  In  fact,  no  other  reasonable  deduc- 
tion could  be  made  from  the  testimony.  Toland  v.  Corey,  6 
Utah,  392,  24  Pac.  190 ;  Live  Stock  Co.  v.  Dixon,  10  Utah,  334, 
37  Pac.  573;  Shafer  v.  Killpack,  53  Utah  468,  173  Pac.  948. 
Having  such  notice,  that  company  accepted  the  assignment 
subject  to  all  the  equities  and  rights  of  the  plaintiflb.  1  Pom- 
eroy  Eq.  Jr.  (2d  Ed.)  section  688. 

The  judgment  of  the  district  court  was  clearly  right.  It^ 
therefore  should  be,  and  it  accordingly  is,  hereby  affirmed. 
Respondents  to  recover  costs. 

CORFMAN,  C.  J.,  and  PRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 


NATIONAL  REALTY  SALES  CO.  v.  EWING  et  aL 
No.  3391.     Decided  January  7,  1920.     (186  Pac.  1103 J 

ExBcunoN — Subsequent  Pubchaseb  with  Notice  of  Dbhecots 
IN  Title  is  Not  Protected.  A  subsequent  purcjiaser  on  execu- 
tion sale  cannot  be  protected  as  a  bona  fide  purchaser  if  he  had 
actual  or  constructive  notice  of  an  unrecorded  title,  ownership, 
or  interest  in  the  property  at  any  time  before  payment  of  the 
purchase  prlce.i     (Page  443.) 


1  Shafer  v.  Killpack,  53  Utah.  468,  173  Pac.  948. 
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2.  £2xEounoir — Pobsbssion  of  Judomsnt  Debtor's  Gbakte&  Not 
Putting  Pubchaseb  on  Nones.  In  action  to  quiet  title,  agtdnst 
a  purchaser  of  land  on  execution  sale  and  others,  by  the  judg- 
ment debtor's  grantee  which  did  not  record  its  conveyance  un- 
til after  the  execution  sale»  evidence  for  plaintiff  held  insuffi- 
cient to  show  possession  on  its  part  under  its  unrecorded  con- 
veyance so  as  to  charge  third  parties  or  purchasers  with  notice 
or  to  put  them  on  inquiry.     (Page  446.) 

8.  EiXECunoN— Ohabacteb  of  Possession  to  Impabt  Notice  to 
PuBOHASEB  OF  OoouFANT^s  TiTLE.  Posscssion  Of  realty,  to  im- 
part notice  of  the  occupant's  title  and  equities  to  a  purchaser 
on  execution  sale,  must  be  open,  notorious,  visible,  and  con- 
tinuous.    (Page  446.) 

4.  EiXECUTioN— Sale  Not  Invalidated  bt  Inadequacy  of  Price. 
Mere  inadequacy  of  price  was  not  suflElcient  to  invalidate  exe- 
cution sale  as  against  the  judgment  debtor's  grantee,  where  the 
proceedings  were  fair  and  regular  and  there  is  nothing  in  the 
record  to  suggest  fraud  or  concealment.    (Page  447.) 

6.  EiXBcunoN — E3QUITT  Will  Not  Aid  Judgment  Debtor's  Grantee 
Who  Stood  bt  on  Sai£.  Equity  will  refuse  its  aid,  in  action  to 
quiet  title,  to  the  grantee  from  a  judgment  debtor  the  day  after 
judgment  which  did  not  record  its  conveyance  until  after  sale 
of  the  land  on  execution,  but  stood  by  and  permitted  such  sale 
with  subsequent  transfers  of  title  in  reliance  upon  it.  (Page 
447.) 

Appeal  from  District  Court,  Fourth  District,  Utah  County ; 
A,  B.  Morgan,  Judge. 

Action  by  the  National  Realty  Sales  Company,  a  corpora-' 
tion,  against  H.  J.  Bwing  and  others.  From  judgment  and 
decree  for  defendants,  plaintiff  ai^peals. 

Affirmed. 

Hancock  &  Barnes  and  Tam,nkr  &  Tanner,  all  of  Salt  Lake 
City,  for  appellant. 

tt.  A.  Porter,  of  Payson,  and  Morris  &  Callister,  of  Salt 
Lake  City,  for  respondents. 

COBFMAN,  C.  J. 
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Plaintiff  commenced  this  action  to  quiet  the  title  to  a  tract 
of  land  alleged  to  be  owned  by  it  in  Utah  county.  The  com- 
plaint was  in  the  usual  form  for  the  quieting  of  title  to  real 
property.  The  defendants  filed  separate  answers,  with  the 
exception  of  H.  J.  and  Myrtle  Ewing,  who  defaulted.  The 
answers  of  the  defendants  were  of  the  same  legal  effect,  de- 
nying ownership  in  the  plaintiff  and  relying  upon  an  execu- 
tion sale  of  the  lands  and  premises  made  by  the  sheriff  of 
Utah  county  under  a  judgment  secured  in  the  justice  court 
in  and  for  Salt  Lake  county,  in  a  case  wherein  H.  J.  Ewing 
was  plaintiff  and  H.  S.  Tanner  et  a1.,  doing  business  as  co- 
partners under  the  name  of  the  Farmers'  Loan  &  Trust  Com- 
pany, were  defendants.  It  is  alleged  by  way  of  answers  of  the 
defendants  that  an  abstract  of  the  judgment  in  said  justice 
court  was  filed  in  the  district  court  for  Utah  county,  and  that 
thereupon  an  execution  issued  out  of  said  district  court,  di- 
rected to  the  sheriff  of  said  county,  and  that  under  and  by 
virtue  of  said  execution  the  sheriff,  in  conformity  with  statute, 
sold  said  real  property  to  the  said  judgment  creditor,  H.  J. 
Ewing,  who  in  due  course  of  time  received  the  said  sheriff's 
deed  therefor;  that  thereafter  the  said  H.  J.  Ewing  sold  and 
conveyed  the  premises  to  William  J.  Pinlayson,  who  there- 
after executed  a  mortgage  thereon  to  the  defendant  Farmers' 
&  Stdckgrowers'  Bank  to  secure  a  loan  made  by  it  to  the  said 
Finlayson. 

The  replies  made  by  plaintiff  were  practically  of  the  same 
legal  effect,  alleging  as  defenses  to  defendants'  answers: 

(1)  That  the  said  H.  J.  Ewing,  the  judgment  creditor,  in 
the  said  case  of  Ewing  v.  Tanner  et  al.,  accepted  a  note  in 
satisfaction  of  said  judgment  in  the  justice's  court  prior  to 
the  sheriff's  levy  and  sale  under  execution. 

(2)  That  the  judgment  and  execution  under  which  the  ex- 
ecution sale  was  made  did  not  run  against  the  separate  prop- 
erty of  the  defendants  in  the  case  of  Ewing  v.  Tanner  et  al.,aB 
copartners,  but  against  their  partnership  property  only,  and 
that  therefore  the  said  sheriff's  levy  against  and  sale  of  the 
separate  property  of  the  defendant  Tanner  was  void. 

(3)  That  the  said  levy  was  made  for  the  full  amount  of 
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said  judgment  in  the  justice's  court,  when  in  fact  a  portion  of 
said  judgment  had  been  paid,  as  the  defendants  herein  knev, 
or  might  have  known  by  the  exercise  of  ordinary  care. 

(4)  That  the  levy  and  sale  were  excessive  and  irregular  for 
the  reason  that  the  real  property  sold  consisted  of  several  dis- 
tinct parcels  of  land  of  much  greater  value  than  the  amount 
of  the  judgment  under  which  it  was  sold,  and  that  the  said 
lands  were  all  sold  as  one  parcel. 

(5)  That  the  plaintiff  was,  with  defendants'  knowledge,  at 
all  times  mentioned  in  their  answers,  in  the  absolute,  open, 
quiet,  peaceable,  notorious  and  adverse  possession  of  the  lands 
sold.  J 

The  case  was  tried  to  the  court  without  a  jury,  and  the 
issues  were  found  in  defendants'  favor.    Plaintiff  appeals. 

In  brief,  the  plaintiff  complains  of  and  assigns  as  error  the 
failure  of  the  trial  court  to  find  on  all  the  material  issues  in 
the  casQ ;  that  the  evidence  does  not  justify  and  is  insufficient 
to  support  the  trial  court's  finding  of  fact,  conclusions  of 
law,  and  decree ;  and  that  the  same  are  contrary  to  law. 

The  testimony,  briefly  stated^  shows:  May  24,  1911,  Henry 
S.  Tanner  became  the  owner  of  the  land  in  controversy.  Feb- 
ruary 18,  1914,  a  judgment  for  $154,  interests  and  costs,  was 
rendered  in  the  justice's  court  for  Salt  Lake  county  against 
Henry  S.  Tanner,  D.  W.  Adamson,  and  W.  P.  Funk,  copart- 
ners, doing  business  under  the  name  of  Farmers'  Loan  & 
Trust  Company  in  favor  of  H.  J.  Ewing,  one  of  the  defaulting 
defendants  herein.  February  19,  1914,  the  day  following  the 
rendition  of  the  judgment,  Henry  S.  Tanner,  by  deed,  con- 
veyed the  land  to  the  National  Realty  Sales  Company,  a  cor- 
poration, the  plaintiff  in  the  present  case.  This  deed  was  not 
recorded  in  the  office  of  the  county  recorder  for  Utah  county 
until  June  28,  1917,  fit  4:05  o'clock  p.  m.  January  5,  1915, 
an  abstract  of  the  judgment  rendered  against  Henry  S.  Tan- 
ner and  others  in  the  justice's  court  of  Salt  Lake  county  was 
issued  out  of  said  court,  and  said  abstract  was  docketed  in 
the  district  court  of  Utah  county  March  2,  1916,  as  ''Case 
No.  3482,  Civil."  Execution  issued  out  of  said  district  court, 
directed  to  the  sheriff  of  Utah  county,  in  said  civil  case 
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No.  3482,  on  June  5,  1916,  and  on  July  3,  1916,  after  pro- 
ceeding in  accordance  with  law,  said  sheriflP  sold  to  H.  J. 
Swing  all  the  estate,  right,  title,  and  interest  of  Henry  S. 
Tanner  in  said  lands,  and  a  certificate  of  sale  was  issued  to 
Ewing  by  said  sheriff.  After  the  period  of  redemption  had 
expired,  to  wit,  on  January  20,  1917,  said  sheriff  made  and 
executed  a  sheriff's  deed  to  H.  J.  Ewing  for  the  said  lands 
which  deed  was  duly  recorded  in  the  oflSce  of  the  county  re- 
corder for  Utah  county  on  said  day. 

It  further  appears  from  the  record  that  the  said  H.  J. 
Ewing,  June  14,  1917,  redeemed  said  premises  from  delin- 
quent tax  sales  made  for  the  taxes  levied  thereon  for  the  years 
1910  to  and  including  the  year  1914. 

June  15,  1917,  H.  J.  Ewing,  for  a  consideration  of  $1,600, 
conveyed  said  lands  by  warranty  deed  to  William  J.  Finlay- 
son,  which  said  deed  was  duly  recorded  in  the  oflBce  of  the 
county  recorder  for  Utah  county  June  28,  1917,  at  11:20 
o'clock  a.  m.  Said  William  J.  Finlayson,  by  mortgage  dated 
June  19,  1917,  acknowledged  June  22,  1917,  mortgaged  said 
premises  to  secure  a  loan  of  $2,000  to  the  defendant  Farmers' 
&  Stockgrowers'  Bank,  which  said  mortgage  was  recorded  in 
the  oflSce  of  the  county  recorder  for  Utah  county,  June  28, 
1917,  at  11:30  o'clock  a.  m.  William  J.  Finlayson  died  in- 
testate July  21, 1917. 

The  preceding  facts  appear  as  matters  of  public  record  and 
are  not  in  dispute  between  the  parties.  As  we  proceed  we 
shall  have  occasion  to  briefly  refer  to  other  features  of  the 
testimony  having  a  bearing  on  the  contentions  of  the  respec- 
tive parties. 

The  trial  court  found,  among  other  things  not  necessaiy  to 
here  mention: 

That  the  sheriff  of  Utah  county  aold  the  lands  in  accordance  with 
law  to  the  defendant  H.  J.  Elwing;  "that  the  said  sheriff,  in  accord- 
ance with  the  sale  to  the  said  H.  J.  Ewing,  executed  and  delivered 
a  certificate  of  sale  to  said  premises;  that  after  the  time  for  re- 
demption had  expired  and  neither  the  said  H.  S.  Tanner  nor  any 
other  person  claiming  uq4er  him,  or  otherwise,  having  redeemed 
the  aforesaid  lands  and  premises  from  said  sale,  the  said  sheriff 
on  or  about  the  20th  day  of  January,  1917,  executed  and  delivered 
to  sftid  H.  J.  Elwlng  a  sherifTs  deed  to  the  aforesaid  lands  and 
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premises;  that  at  the  time  of  said  sheriffs  sale,  as  aforesaid,  the 
said  H.  S.  Tfinner  had  been  and  was  the  real  owner  of  the  afore- 
said lands  and  premises." 

The  trial  court  then  proceeds  to  make  further  findings  to 
the  eflfect  that  H.  J.  Bwing  and  his  wife  subsequently  sold 
the  premises  to  William  J.  Pinlayson  for  a  consideration  of 
$1,600,  and  that  he  thereafter  mortgaged  the  property  to  the 
defendant  the  Farmers'  &  Stockgrowers'  Bank,  to  secure  a 
promissory  note  dated  June  19,  1917,  for  $2,000  (no  part  of 
which  has  been  paid),  and  that  the  aforesaid  transactions 
were  **  without  notice  of  any  claim  by  the  plaintiff  of  any 
right,  title,  or  interest  in  or  to  said  property." 

It  is  the  contention  of  the  plaintiff  that,  at  the  time  of  the 
sale  of  the  property  under  execution,  the  judgment  debtor 
had  no  interest  therein,  having  previously  conveyed  the  prem- 
ises to  the  plaintiff  by  deed  dated  February  19, 1914,  although 
the  same  was  not  recorded  in  the  oflSce  of  the  county  recorder 
of  Utah  county  until  June  28,  1917,  after  the  sale  under  ex- 
ecution, the  issuance  of  a  sheriff's  deed  to  Ewing,  his  sale  and 
conveyance  to  William  J.  Finlayson,  defendant's  intestate, 
and  the  latter 's  mortgage  to  the  defendant  the  Farmers'  & 
Stockgrowers'  Bank  had  been  made  matters  of  public  record. 
If  we  correctly  understand  plaintiff's  counsel,  they  do  not 
seriously  contend  that  the  plaintiff  had  any  right  under  the 
circumstances  to  assume  that  it  could  stand  idly  by  relying 
on  its  unrecorded  deed  and  permit  innocent  parties  to  deal 
with  respect  to  the  property  without  knowledge  or  any  notice 
whatever  of  the  plaintiff's  claims  in'  the  property,  but  that 
plaintiff's  possession  of  the  premises  was  sufficient  to  put  the 
defendants  on  notice.  The  law  is  well  settled  and  firmly  es- 
tablished, and  it  may  be  said  to  be  the  general  doctrine  both 
in  this  country  and  in  England,  that  a  subsequent  purchaser 
cannojt  be  protected  as  a  bona  fide  purchaser  if  he  had 
actual  or  constructive  notice  of  an  unrecorded  title,  1 

ownership,  or  interest  in  the  property  at  any  time  be- 
fore payment  of  the  purchase  price.    Wade  on  Notice,  section 
273 ;  Beattie  v.  Crewdson,  124  Cal.  577,  57  Pac.  463 ;  Shafer  v. 
Killpack,  53  Utah,  468,  173  Pac.  948.    In  the  present  case  the 
plaintiff  relies  on  its  possession  as  giving  notice  of  title  and 
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ownership  of  the  premises  involved.  The  testimony  shows 
that  the  lands  in  question  are  fenced,  but  have  no  other  im- 
provements thereon.  Henry  S.  Tanner  testified  that  the  lands 
were  leased  by  him  to  a  Mrs.  Hansen,  who  farmed  a  small 
portion  thereof  from  year  to  year  durinj^  his  ownership,  and 
that  after  he  deeded  the  property  to  the  plaintiff  Mrs.  Hansen 
continued  to  make  use  of  the  land  for  pasturage  and  some 
farming,  as  did  also  a  Mrs.  Tanner.  There  is  testimony  in  the 
record  that  the  land  was  platted  and  cut  up  into  city  lots 
which  were  advertised  and  offered  for  sale  through  the  me- 
dium of  circular  letters  and  newspaper  advertisements.  The 
plats  of  the  land  were  not,  however,  made  matters  of  public 
record,  nor  is  it  shown  that  any  of  the  advertising  matter 
came  under  the  notice  of  any  of  the  defendants.  The  testi- 
mony of  the  defendants  is  to  the  effect  that  they  had  no 
knowledge  whatever  of  any. of  these  things.  The  defendants' 
testimony  further  tends  to  show  that  Henry  S.  Tanner  was 
informed  concerning  the  judgment  rendered  against  him  and 
that  he  was  given  to  understand  that  an  effort  would  be  made 
to  collect  the  judgment.  Annan  W.  Ewing,  a  brother  and 
agent  of  the  defendant  H.  J.  Ewing,  who  transacted  and  di- 
rected the  business  relative  to  the  sale  of  the  lands  under 
execution,  and  also  afterwards  with  respect  to  a  sale  to 
William  Finlayson,  testified: 

"I  informed  Mr.  Tanner  that  the  sheriff  was  advertising  the 
property  In  accordance  with  law,  and  I  told  him  that  we  didn't 
want  to  go  further  with  it;  that  we  preferred  to  have  him  pay  the 
judgment  and  costs,  which  he  promised  to  do.  *  *  *  That  was 
during  the  time  the  advertising  was  going  on  in  the  Provo  paper." 

The  same  witness  testified,  in  substance,  that  after  the 
premises  were  sold  under  execution  sale,  and  his  brother  had 
become  the  purchaser  and  had  received  the  sheriff's  deed 
therefor,  he  and  his  brother  went  upon  the  land  with  a  deputy 
county  surveyor,  established  the  boundaries,  and  marked  the 
corners  of  the  lands;  that  at  that  tim.e  there  was  no  one  in 
possession  of  or  using  the  lands;  that  they  then  made  ar- 
rangements with  a  nearby  farmer  to  take  and  use  the  land 
under  the  ownership  of  H.  J.  Ewing.  Lottie  Finlayson,  de- 
fendant in  a  representative  capacity  of  the  estate  of  William 
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Pinlayson,  deceased,  testified  that,  soon  after  her  husband  ac- 
quired the  property  by  purchase  from  H.  J.  Ewing.  her  hus- 
band died;  that  she  knew  the  land  and  had  visited  it  from 
time  to  time  after  the  purchase  thereof;  that  it  was  not  occu- 
pied by  any  person,  but  was  left  barren  and  unattended.  She 
further  testified  that  she  had  no  knowledge  whatever  of  the 
plaintiflE  claiming  an  interest  in  the  land  until  a  summons  was 
served  upon  her  in  this  action.  James  F.  Hiatt,  a  witness  for 
the  defendants,  testified  that  he  had  some  intention  of  leasing 
or  purchasing  the  lands  under  consideration  during  April, 
1917,  after  the  defendant  H.  J.  Ewing  had  received  a  sheriff's 
deed  therefor;  that  he  met  Mr.  Tanner  in  Salt  Ijake  City, 
and — 

"I  told  him  that  Mr.  Ewing  was  offering  to  seU  the  land.  ♦  ♦  * 
I  told  Mr.  Tanner  that  I  had  called  at  the  recorder's  office  and  found 
that  there  was  a  recorded  deed  in  the  name  of  H.  J.  Ewing  and  it 
was  A.  W.  Ewing  that  I  had  been  dealing  with.  This  was  the  first 
that  I  heard  of  H.  J.  Ewing  and  that  there  was  a  man  by  the  natne 
of  Adamson  and  Funk  and  Tanner,  as  I  remember  it,  associated  to- 
gether. This  ground  was  sold  to  H.  J.  Ewing  at  an  auction  sale  in 
Prove  on  a  certain  date,  and  I  described  the  land,  or  the  proceedings 
along  this  line.  Mr.  Tanner  expressed  somewhat  of  surprise  that 
the  title  had  got  in  that  condition,  and  he  told  me  he  would  have 
to  look  into  it.  He  says,  'they  can't  sell  my  land  that  way,  you 
know.' " 

We  have  reviewed  the  authorities  cited  in  plaintiff's  brief 
with  care,  and  we  fail  to  find  a  single  case  bearing  upon  the 
question  of  possession  in  which  it  has  been  held  that  posses- 
sion of  the  kind  and  character  testified  to  by  plaintiff's  wit- 
nesses is  sufficient,  under  similar  circumstances,  to  charge 
third  parties  or  purchasers  with  notice  of  ownership  or  suffi- 
cient to  put  the  intending  purchaser  upon  inquiry.  To  say 
the  least,  the  testimony  of  the  plaintiff's  witnesses  was  ex- 
ceedingly vague  and  doubtful  with  respect  to  the  question  of 
possession,  and  the  testimony  of  defendants'  witnesses  is  in 
conflict  therewith.  It  is  held  by  the  courts,  in  general,  and 
the  authorities  cited  by  plaintiff  afford  no  exception  to  the 
rule,  that  possession  of  real  property,  in  order  to  impart  no- 
tice of  the  occupant's  title  and  equities,  must  be  open,  no- 
torious,  visible,   and   continuous.     Warvelle   on  Ab- 
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stracts,  sections  361,  581 ;  Wade  on  Notice,  section  238.  2, 3 
Moreover,  as  we  have  pointed  out,  Mr.  Tanner,  as  pres- 
ident of  the  plaintiff  company,  stood  by  with  full  knowledge 
of  the  fact  that  the  lands  were  about  to  be  sold  under  execu- 
tion ;  that  the  property  afterwards  had  been  sold ;  and  that  a 
sheriff's  deed  had  been  issued  to  the  purchaser  and  recorded. 
More  than  that,  he  was  apprised  that  the  purchaser  was  in- 
tending to  sell  the  property  to  third  parties.  In  the  mean- 
time he  stood  placidly  by,  inactive  and  without  protest,  and 
permitted  the  defendants,  the  subsequent  purchaser  and  in- 
(iumbrancer,  to  act  upon  the  title  made  manifest  in  H.  J. 
Ewing  by  the  proceedings  made  of  record  against  the  prop- 
erty. 

It  does  seem  that  the  property  now  under  consideration  was 
sold  uhder  the  execution  for  an  inadequate  price.  However, 
mere  inadequacy  of  price  was  not  sufficient  to  invalidate  the 
sale  when  the  proceedings  were  fair  and  regular  and  there  is 
nothing  in  the  record  to  suggest  fraud  or  concealment.  16 
R.  C.  L.  140;  Wilkins  v.  Rue,  4  Blackf.  (Ind.)  263,  29  Am. 
Dec.  368;  Bogle  v.  Bloom,  36  Kan.  512,  13  Pac.  793.  The 
plaintiff  was  apprised  of  all  the  proceedings  against  its  prop- 
erty, and  had  it  acted  seasonably  it  could  have  averted  the 
acts  of  which  it  complains  without  prejudicing  the  rights  of 
the  defendants  now,  as  we  think,  fully  established  by  the  con- 
duct of  the  respective  parties  under  the  circumstances  as  dis- 
closed by  the  record  before  us. 

"If  there  has  been  unreasonable  delay  in  asserting  claims,  or  if, 
knowing  his  rights,  a  party  does  not  seasonaUy  avail  himself  of 
means  at  hand  for  their  enforcement,  or  suffers  his  adversary  to' 
incur  expense  or  enter  into  obligations  or  otherwise  change  his  posi- 
tion, or  in  any  way  by  inaction  lulls  su£q>icion  of  his  demands  to  the 
harm  of  the  other,  or  if  there  has  been  actual  or  passive  acquiescence 
in  *  *  *  the  act  complained  of,  equity  will  ordinarily  refuse 
♦  ♦  ♦  aid  •  ♦  ♦  of  an  admitted  right."  Stewart  v.  FinkeUtone, 
206  Mass.  28,  92  N.  E.  37,  28  L.  R.  A.  (N.  S.)  684,  138  Am.  St.  Rep. 
870. 

Under  our  statute,  Comp.  Laws  Utah  1917,  section  6934, 
with  respect  to  execution  sales,  Henry  S.  Tanner  or  the  plain- 
tiff, could  have  directed  the  sale  of  the  property  to 
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have  been  made  in  parcels,  if  so  desired.     The  land      4,  S 
was,  as  the  testimony  shows,  but  one  parcel  within  the 
meaning  of  the  law.    Moreover,  the  plaintiff  could  have  then 
asserted  its  claim  of  ownership,  which  it  did  not  do. 

The  defendants  in  this  action  acquired  their  interests  in 
the  property  without  notice  of  any  rights  of  the  plaintiff  in 
the  property  as  the  trial  court  found,  and  their  rights,  in 
view  of  the  laches  of  the  plaintiff,  must  be  upheld. 

We  find  no  prejudicial  error  in  the  record  before  us,  and 
therefore  it  is  ordered  that  the  judgment  and  decree  of  the 
district  court  be  affirmed,  with  costs. 

FRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 


SALT  LAKE  CITY  v.  WESTERN  FOUNDRY  &  STOVE 
REPAIR  WORKS. 

No.  3398.     Decided  Jan.  13,  1920.     On  Application  for  Rehearing, 
February  17,  1920.     (187  Pac.  829.) 

1.  Municipal  Ck)BP(ttATioNB — City  Had  Authority  to  Cbeate  Resi- 
dence DisTBicT.  Under  Comp.  Laws  1917,  sections  570x69, 
570x70,  570x87,  a  city  had  the  right  to  exclude  foundries  fk>om 
a  particular  section  of  the  city,  in  good  faith  created  a  resi- 
dence district,  although  there  were  other  sections  in  the  city, 
where  'the  conditions  were  similar  in  character,  which  were 
unaffected  by  the  ordinance  establishing  the  district.^  (Page 
452.) 

2.  Municipal  0>BFoaATiONS — CIkeating  Residence  District  and 
Prohibiting  Operation  of  Foundry  No  Violation  of  (^soanic 
Law.  An  ordinance  of  a  city,  creating  a  residence  district  under 
Comp.  Laws  1917,  sections  570xS9,  570x70,  570x87,  and  prohibit- 
ing the  operation  of  foundries,  etc.,  therein,  does  not  violate 
any  rights  guaranteed  by  the  organic  law  of  the  state.  (Page 
458.) 

8.  Eminent  Domain — Exclusion  of  Industrial  Plants  from 
Residence  District,  Not  Taking  op  Property  Without  CJompen- 
sation.    Where  the  creation  of  a  residence  district  would  ex- 


1  Salt  Lake  City  v.  Utah  L.  d  Ry.  Co.,  45  Utah,  50-62,  142  Pac. 
1067. 
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tend  to  the  needs  of  the  general  public  the  power  to  regulate 
or  prohibit  by  ordinance  the  invasion  of  such  a  district  by  in- 
dustrial plants  ought  not  to  be  questioned  on  the  ground  that 
the  exclusion  of  an  industrial  plant  would  be  the  taking  of 
property  for  public  use  without  Just  compensation.    (Page  454.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County ;  P.  C.  Evans,  Judge. 

The  Western  Foundry  &  Stove  Repair  Works  was  convicted 
of  having  violated  a  city  ordinance  of  Salt  Lake  City,  creating 
a  residence  district,  and  it  appeals. 

Affirmed. 

M,  L.  Ritchie  and  Walton  &  Walton,  all  of  Salt  Lake  City, 
for  appellant. 

W,  H,  Folland,  City  Atty.,  and  H,  H,  Smith  and  Shirley  P. 
Jones,  Asst.  City  Attys.,  all  of  Salt  Lake  City,  for  respondent 

CORPMAN,  C.  J. 

The  defendant  was  convicted,  in  the  district  court  of  Salt 
Lake  county,  upon  an  appeal  from  the  city  court  of  Salt  Lake 
City,  of  having  violated  a  city  ordinance  creating  a  residence 
district,  and  making  it  unlawful,  among  other  things,  to  erect 
or  maintain  a  foundry  within  the  district  created.  The  board 
of  commissioners  of  Salt  Lake  City  passed  the  ordinance,  un- 
der which  defendant  was  tried  and  convicted,  July  23,  1917, 
amending  an  ordinance  passed  by  the  board  June  12,  1917. 
The  ordinance,  as  originally  passed,  and  before  amendment, 
made  it  unlawful  to  erect  or  maintain  within  the  boundaries 
of  the  district  described  any  foundry,  etc.,  and  set  aside  the 
restricted  area  as  a  residence  district,  but  excluded  under  its 
provisions  industrial  plants  in  actual  operation  at  the  date 
of  its  passage.  As  amended,  all  specified  industrial  plants, 
whether  in  operation  or  not,  were  included,  but  the  boundaries 
of  the  district  were  so  changed  as  to  exclude  from  the  re- 
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stricted  area  a  certain  brass  foundry,  theretofore  included 
under  the  provisions  of  the  ordinance  passed  June  12,  1917. 
The  testimony  shows  that  the  defendant's  plant  was  the  only 
foundry  within  the  restricted  area  as  defined  by  the  amended 
ordinance  under  which  it  was  prosecuted.  For  some  years 
prior  to  1917  the  defendant  had  operated  a  foundry  at  the 
rear  of  No,  531  South  State  Street,  Salt  Lake  City,  a  short 
distance  south  of  the  city  and  county  building.  In  midwinter, 
1916-1917,  the  defendant  selected  and  purchased  a  building 
site  at  the  northeast  comer  of  the  intersection  of  Eighth  West 
and  Ninth  South  streets,  now  within  the  boundaries  of  the 
residence  district  afterwards  created  by  the  ordinance.  About 
April  1,  1917,  the  defendant  applied  for  and  was  granted  a 
permit  by  the  building  inspector  of  Salt  Lake  City  to  erect  a 
brick  building  on  said  building  site  *'to  be  used  for  business." 
Thereafter,  in  early  April,  1917,  the  defendant  commenced 
the  work  of  erecting  a  foundry  building  on  said  site,  and 
thereupon  many  residents  and  property  owners  in  the  im- 
mediate neighborhood  began  to  protest  to  the  board  of  city 
commissioners  against  the  erection  of  the  foundry.  About 
the  same  time  the  defendant  petitioned  the  board  of  city  com- 
missioners for  permission  to  construct  and  maintain  a  sj3ur 
railway  track  to  run  to  its  plant  then  in  course  of  construc- 
tion, and  stating  for  the  first  time  that  "petitioner  is  now 
building  and  constructing  an  iron  foundry  on  the  land  owned 
by  itV  Numerous  conferences  thereafter  followed  between 
the  city  commission  and  the  petitioner's  officials,  which  fi- 
nally culminated  in  an  offer  being  made  by  Salt  Lake  City  to 
purchase  the  defendant's  building  site,  which  offer,  however, 
was  subsequently  withdrawn  and  the  ordinance  passed  creat- 
ing the  aforesaid  residence  district.  ,  The  defendant  pro- 
ceeded, however,  with  the  completion  of  its  foundry  plant, 
and  then  to  operate  the  same,  by  reason  of  which  it  was  com- 
plained of,  prosecuted,  and  found  guilty  before  a  jury  of 
having  violated  the  ordinance. 

The  testimony  is  quite  conclusive  that  the  character  of  the 
restricted  area  is  essentially  a  residence  district,  not  always 
thickly  populated  and  built  up  with  homes,  but  containing 
Vol.  56—29 
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many  private  dwellings,  interspersed  with  vacant  lots, 
churches,  schools,  and  having  a  public  library  in  the  im- 
mediate vicinity  of  defendant's  plant.  The  record  also  shows 
that  the  passage  of  the  ordinance  in  question  was  the  initial 
attempt  on  the  part  of  the  board  of  commissioners  to  zone  the 
city  by  creating  a  residence  district.  Outside  of  the  restricted 
area  thus  defined  are  many  residential  sections  built  up  with 
homes,  among  which  are  interspersed  various  industrial  plants 
in  operation  of  the  kind  and  character  of  those  specified  as 
being  prohibited  in  the  limited  section  or  residence  district  by 
the  provisions  of  the  ordinance  iow  under  consideration. 

The  defendant,  on  appeal,  questions  the  constitutionality 
of  the  ordinance  and  its  validity'  on  t^e  grounds  that  it  is  un- 
reasonable and  discriminatory. 

By  legislative  enactment,  Comp.  Laws  Utah  1917,  sec- 
tion 570x69,  the  board  of  city  commissioners  was  given  the 
power  "to  direct  the  location  and  regulate  the  management 
and  construction  of  •  •  •  foundries  •  •  •  in  and 
within  one  mile  of  the  limits  of  the  corporation."  Under  the 
provisions  of  section  570x70,  the  power  is  given  **to  prohibit 
any  offensive,  unwholesome  business  or  establishment  in  and 
within  one  mile  of  the  limits  of  the  corporation,''  'and  the 
further  power  *Ho  regulate  the  location  thereof."  Under  a 
general  welfare  clause,  section  570x87,  the  board  of  commis- 
sioners is  empowered  ''to  pass  all  ordinances  and  rules,  and 
make  all  regulations,  not  repugnant  to  law,  necessary  for  car- 
rying into  effect  or  discharging  all  powers  and  duties  con- 
ferred by  this  chapter,  ahd  such  as  are  necessary  and  proper 
to  provide  for  the  safety,  and  preserve  the  health,  and  pro- 
mote the  prosperity,  improve  the  morals,  peace,  and  good 
order,  comfort,  and  convenience  of  the  city  and  the  inhabi- 
tants thereof,  and  for  the  protection  of  property  therein. ' ' 

If  we  correctly  understand  the  contention  made  by  de- 
fendant's counsel,  it  is  that,  while  under  the  foregoing  general 
welfare  clause  the  city  would  have  the  right  to  exclude  from 
its  corporate  limits  foundries  and  other  objectionable  business 
entirely,  yet  it  would  not  have  the  right  nor  be  justified  in 
excluding  them  from  a  particular  Section  of  the  city  and 
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allow  them  to  be  maintained  and  operated  ill  other  sections 
where  the  conditions  are  similar  in  character.  In  support  of 
their  contention  counsel  have  cited  and  quoted  extensively  in 
their  brief  from  the  following  authorities :  Salt  Lake  City  v. 
Utah  L.  &  Ry.  Co,,  45  Utah,  50-62,  142  Pac.  1067;  Ex  parte 
Bohen,  115  Cal.  372,  47  Pac.  55,  30  L.  B.  A.  618 ;  Los  Angeles 
V.  Hollywood  Cemetery,  124  Cal.  344,  57  Pac.  153,  71  Am.  St. 
Rep.  75;  Ex  parte  Dondero,  19  Cal.  App.  66,  124  Pac.  884; 
Weadock  v.  Judge,  156  Mich.  376, 120  N.  W.  991, 132  Am.  St. 
Rep.  527, 16  Ann.  Cas.  720;  State,\.  Sheriff,  48  Minn.  236,  51 
N.  W.  112,  31  Am.  St.  Rep.  650.  As  we  read  thef  foregoing 
authorities,  they  shed  no  light  on  the  precise  question  involved 
in  the  present  case.  The  opinions  quoted  by  counsel  refer  to 
and  discuss  ordinances  held  to  be  unreasonable  and  invalid 
because  their  provisions  did  not  apply  to  all  citizens  alike 
within  the  district  created.  They  assumed  to  restrict  the 
rights  of  one  class,  while  at  the  same  time  permitting  another 
class  similarly  situated  to  exercise  and  enjoy  the  rights  and 
privileges  denied  in  the  first  instance.  By  way  of  illustration, 
in  the  case  of  Ex  parte  Bohen,  supra,  the  ordinance  under 
consideration  by  the  California  court  prohibited  burials  of 
the  dead  within  a  certain  district  of  the  city  of  San  Francisco, 
but  at  the  same  time  excepted  from  its  restrictive  provisions 
those  who  had  acquired  burial  lots  at  the  time  of  the  passage 
of  the  ordinance.  The  California  court  therefore  held  the 
ordinance  invalid  because  it  was  discriminatory  in  its  opera- 
tion between  individuals  similarly  situated.  All  the  cases 
cited  and  discussed  by  defendant  are  ot  like  character  and 
would  be  clearly  in  point  had  the  defendant  been  prosecuted 
and  convicted  under  the  ordinance  as  originally  passed  by  the 
board  of  commissioners  June  13,  1917.  The  ordinance  then 
excepted  '^such  individual  plants  as  are  on  the  date  of  the 
passage  of  this  ordinance  in  actual  operation"  from  the  opera- 
tion of  its  provisions.  As  amended  and  passed  July  26,  1917, 
the  foregoing  discriminatory  feature  is  eliminated.  No  ex- 
ceptions are  made,  and  its  provisions  apply  to  and  operate 
uniformly  upon  all  citizens. alike  within  the  residential  dis- 
trict created. 
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But  it  is  contended  by  defendant  that  the  amended  ordi- 
nance under  which  it  was  prosecuted  is  none  the  less  discrim- 
inatory because  the  board  of  commissioners  acted  arbitrarily 
in  creating  a  limited  district,  thus  discrminating  between  lo- 
calities similarly  situated  and  persons  desiring  to  do  business 
in  them.  While  it  is  true,  the  record  shows  that  considerable 
portions  of  the  city  outside  of  the  district  created  are  used 
mainly  for  residential  purposes,  yet  it  does  not  necessarily  fol- 
low that  in  effect  the  ordinance  we  have  under  consideration 
designates  these  residential  sections  outside  the  district  it  ex- 
pressly creates  as  industrial  or  otherwise.  In  passing  the  or- 
dinance the  board  of  commissioners  did  no  more  than  under- 
take, after  full  investigation  of  conditions  in  the  particular 
residential  district  created,  to  provide  for  the  peace,  good 
order,  comfort,  and  convenience  of  the  inhabitants  of  the  city 
and  to  protect  the  citizens'  property  therein.  One  step  in  the 
right  direction  on  the  part  of  the  city  government  ought  not 
to  be  held  as  conclusive  that  in  the  course  of  time  it  will  not 
take  another.  So  long  ^as  the  Legislature  in  its  wisdom  sees 
fit  to  confer  upon  city  commissions  the  specific  police  power 
of  regulating  tanneries,  bone  factories,  slaughterhouses,  soap 
factories,  foundries,  etc.,  by  excluding  them  from  a  particular^ 
section  designed  for  or  largely  built  up  with  homes,  schools, 
and  churches  where  their  erection,  operation,  and  mainte- 
nance will  at  once  become  intolerable,  courts  will  not  be  pre- 
pared to  say  they  have  acted  unreasonably  nor  for  merely 
esthetic  purposes.  City  of  Chicago  v.  Stratton,  162  111.  494, 
44  N.  E.  853,  35  L.  R.  A.  84,  53  Am.  St.  Rep.  325 ;  People  v. 
Ericsson,  263  III  368,  105  N.  E.  315,  L.  R.  A.  1915D,  607, 
Ann.  Gas.  1915C,  183;  People  v.  Village  of  Oak  Park,  266  IlL 
365,  107  N.  E.  636;  Ex  parte  Quong  Wo,  161  Cal.  220,  118 
Pac.  714,'  Walcher  v.  First  Presbyterian  Church  (Okl.)  184 
Pac.  106 ;  Beinman  v.  Little  Rock,  237  U.  S.  171,  35  Sup.  Ct. 
511,  59  L.  Ed.  900;  Hadacheck  v.  Sebastian,  239  U.  S.  394,  36 
Sup.  Ct.  143,  60  L.  Ed.  348,  Ann.  Cas.  1917B,  927. 

We  think  it  is  apparent  from  the  testimony  in  the  record 
before  us  that  the  board  of  commissioners  acted  in 
absolutely  good  faith  in  passing  the  ordinance  we  have  1 


Digitized  by 


Google 


1920]  SUPREME  COURT  OP  UTAH  453 

Appeal  from  Third  District. 

under  consideration.  Numerous  property  owners  and 
residents  within  the  district  created  had  timely  petitioned  that 
the  erection  and  operation  of  the  defendant's  foundry  be  not 
permitted.  The  board  of  commissioners  did  not  assume  to  act 
before  making  full  investigation.  Out  of  consideration  for 
the  defendant  they  at  first  went  so  far  as  to  make  an  offer  to 
purchase  the  defendant's  site  and  the  improvements  placed 
thereon  at  practically  the  cost  price  to  it.  The  offer  was  not 
accepted.  The  board  of  commissioners  then  proceeded  to  pass 
the  ordinance,  and  the  defendant  proceeded  to  complete  and 
operate  its  foundry.  Under  all  the  circumstances  as  detailed 
by  the  record  we  would  not  feel  justified  otherwise  than  by 
imputing  good  faith  on  the  part  of  the  city  and  holding  that 
the  board  of  city  commissioners  did  not  act  arbitrarily  nor 
with  any  intention  of  discriminating  against  the  defendant. 

Nor  do  we  think  the   enforcement  of  the   ordinance   as 
against  the  business  of  the  defendant  was  violative  of 
any  of  its  rights  guaranteed  by  the  organic  law  of  the  2 

state.  Practically  the  same  questions  as  here  printed 
were  involved  in  the  case  of  Hadacheck  v.  Sebastian,  supra. 
In  that  case  the  city  of  Los  Angeles  passed  an  ordinance  mak- 
ing it  unlawful  for  any  one  to  establish,  conduct,  operate,  or 
manage  a  brickyard  within  a  described  portion  of  the  city. 
The  defendant  was  tried  and  convicted  under  the  ordinance. 
Habeas  corpus  was  prosecuted  before  the  Supreme  Court  of 
California  for  the  discharge  of  the  defendant.  The  California 
court  upheld  the  constitutionality  of  the  ordinance.  The  case 
was  then  taken  to  the  Supreme  Court  of  the  United  States, 
end  there  its  constitutionality  again  attacked,  but  upheld  as 
before  in  the  state  court.  The  opinion  of  the  United  States 
Supreme  Court,  written  by  Mr.  Justice  McKENNA,  in  speak- 
ing approvingly  of  the  decision  made  by  the  California  Su- 
preme Court,  says: 

"The  court,  on  the  evidence,  rejected  the  contention  that  the 
ordinance  was  not  in  good  faith  enacted  as  a  police  measure,  and 
that  it  was  intended  to  discriminate  against  petitioner,  or  that  it 
was  actuated  by  any  motive  of  injuring  him  as  an  individual.  The 
charge  of  discrimination  between  localities  was  not  sustained.  The 
court  expressed  the  view  that  the  determination  of  prohibition  was 
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for  the  Legislature,  and  that  the  court,  without  regard  to  the  fact 
shown  in  the  return  that  there  was  another  district  in  which  brick 
making  was  prohibited,  could  not  sustain  the  claim  that  the  ordi- 
nance was  not  enacted  in  good  faith,  but  was  designed  to  discrim- 
inate against  petitioner  and  the  other  brickyard  within  the  district. 
The  facts  before  us,'  the  court  finally  said,  'would  certainly  not 
Justify  the  conclusion  that  the  ordinance  here  in  question  was  de- 
signed, in  either  its  adoption  or  its  enforcement,  to  be  ansrthlng 
but  what  it  purported  to  be,  viz.  a  legitimate  regulation,  operating 
alike  upon  all  who  come  within  its  terms.'  We  think  the  conclu- 
sion of  the  court  is  Justified  by  the  evidence  and  makes  it  unneces- 
Bary  to  review  the  many  cases  cited  by  petitioner  in  which  it  is 
decided  that  the  police  power  of  p,  state  cannot  be  arbitrarily  exer- 
cised. The  principle  is  familiar,  but  in  any  given  case  it  must 
plainly  appear  to  apply.  It  is  to  be  remembered  that  we  are 
dealing  with  one  of  the  most  essential  powers  of  government,  one 
that  is  the  least  limitable.  It  may.  indeed,  seem  harsh  in  its  exer- 
cise, usually  is  on  some  individual,  but  the  imperative  necessity  for 
its  existence  precludes  any  limitation  upon  it  when  not  exerted 
arbitrarily.  ^  vested  interest  cannot  be  asserted  against  it  because 
of  conditions  once  obtaining.  Chicago  &  Alton  R.  R,  v.  Tranbarger, 
288  U.  S.  67,  78  (35  Sup.  Ct  678,  59  L.  Ed.  1204)." 

Again,  the  opinion  says : 

"It  may  be  that  brickyards  in  other  localities  within  the  city 
where  the  same  conditions  exist  ape  not  regulated  or  prohibited, 
but  it  does  not  follow  that  they  will  not  be.  That  petitioner's  busi- 
ness was  first  in  time  to  be  prohibited  does  not  make  its  prohibi- 
tion unlawful.  And  it  may  be,  as  said  by  the  Supreme  <3ourt  of 
the  state,  that  the  conditions  Justify  a  distinction.  However,  the 
inquiries  thus  suggested  are  outside  of  our  province." 

The  United  States  Supreme  Court  also  held  that  the  Los 
Angeles  ordinance  was  not  violative  of  section  1  of  the  Four- 
teenth Amendment  to  the  federal  Constitution. 

There  can  be  no  doubt  but  that  the  enforcement  of  the  ordi- 
nance will  work  a  hardship  upon  the  defendant,  and  as 
to  it  it  will  occasion  some  financial  loss.    However,  it  3 

must  be  kept  in  mind  that  the  district  in  which  the 
foundry  is  situated  is  residential  in  its  character.  That  being 
true,  the  establishment  of  industrial  plants  within  it  would 
very  likely  deprive  the  many  owners  of  the  use  and  enjoyment 
of  their  property  for  the  purposes  for  which  it  was  acquired, 
or,  at  least,  might  greatly  depreciate  property  values  by  ren- 
dering it  undesirable  as  places  for  residence.     Under  the 


Digitized  by 


Google 


1920]  SUPREME  COURT  OP  UTAH  455 

Appeal  from  Third  District. 

circumstances  it  would  seem  the  police  power  would  extend 
to  the  needs  of  the  general  public,  and  the  power  to  regulate 
or  prohibit  by  ordinance  an  invasion  of  the  district  by  indus- 
trial enterprises  ought  not  to  be  questioned  on  the  ground  that 
the  exclusion  of  an  industrial  plant  would  be  the  taking  of 
property  for  public  use  without  just  compensation.  In  re 
Matter  of  Application  of  Russell,  158  N.  Y.  Supp.  162; 
Town  of  Colton  v.  So.  Dakota  Central  Land  Co,,  ,25  S.  D. 
309,  126  N.  W.  507.  28  L.  R.  A.  (N.  S.)  122;  In  re  Mont- 
gomery,  163  Cal.  457,  125  Pac.  1070,  Ann.  Cas.  1914A,  130; 
Re  Anderson,  69  Neb.  686,  96  N.  W.  149,  5  Ann.  Cas.  421 ;  Ex 
parte  Lacy,  108  Cal.  326,  41  Pac.  411,  38  L.  R.  A.  640,  49  Am. 
St.  Rep.  93. 

As  we  view  the  ordinance  under  consideration,  it  operates 
uniformly  upon  all  classes  of  persons  similarly  situated  with- 
in the  residential  district  created  by  it.  The  district  defined 
was  not  arbitrarily  created,  nor  was  the  ordinance  passed  with 
any  intent  or  design  to  injure  the  defendant  or  to  discriminate 
against  it  or  any  other  person  within  the  district  who  might 
be  aflPected  by  its  provisions.  Under  the  circumstances  herein- 
before pointed  out,  we,  as  a  court,  could  not  substitute  our 
judgment,  even  if  we  were  so  inclined,  for  that  of  the  board 
of  city  commissioners,  and  thus  exercise  legislative  functions 
clearly  theirs,  not  ours,  by  saying  the  district  in  question 
ought  not  to  have  been  created. 

For  the  reasons  assigned,  it  is  ordered  that  the  judgment 
entered  on  conviction  of  the  defendant  in  the  district  court  be 
affirmed.    Rjespondent  to  recover  costs  of  printing  briefs. 

FRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 

ON  APPLICATION  FOR  BEHEABINO. 

CORFMAN,  C.  J. 

Defendant  has  made  application  for  a  rehearing.  Counsel 
apparently  feel  much  aggrieved.  They  assume  that  the  in- 
dividual members  of  the  court  have  not  given  the  case  the 
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thought  and  consideration  its  importance  demands.  They 
openly  assert  that  they  *'did  assume  that  the  court,  or  at  least 
the  writer  of  the  opinion^  would  read  the  record  in  detail,  and 
not  take  things  against  us  merely  because  they  might  be  as- 
serted in  our  opponent's  brief,"  (Italics  ours.)  This  court 
may  commit  error ;  its  written  opinions  may  at  times  have  the 
appearance  of  adhering  too  closely  to  the  arguments  and 
reasoning  of  counsel  for  one  litigant  as  opposed  to  another, 
but,  be  that  as  it  may,  the  court  as  a  whole  and  the  individual 
members  thereof,  including  the  writer  of  the  opinion  so  se- 
verely criticized,  at  all  times  make  a  conscientious  endeavor  to 
be  fair  to  the  parties  litigant  and  decide  questions  in  accord- 
ance with  the  record  submitted,  and  apply  the  law  the  court 
believes  to  be  applicable  thereto. 

We  have  endeavored  to  discharge  our  duties  in  these  par- 
ticulars in  the  present  instance.  We  may  have  been  inapt  in 
our  statement  of  the  facts;  our  conclusions  of  law  may  seem 
ill-founded,  and  the  language  employed  in  assigning  our 
reasons  for  arriving  at  them  may  not  appear  to  counsel  alto- 
gether logical,  but  nevertheless,  we  insist  we  endeavored  to 
properly  discharge  our  duty,  and  it  seems  to  us  that  we  acted 
advisedly.  We  are,  however,  charged  with  taking  things 
against  defendant  because  they  are  asserted  in  the  brief  of 
opposing  counsel.  Counsel  for  defendant  also  complain  of ' 
our  finding  that  the  city  was  not  advised  of  the  real  character 
of  the  building  until  after  the  work  was  commenced.  We  still 
think  that  finding  was  a  correct  one.  In  order  that  we  may 
relieve  the  court  from  any  appearance  of  relying  on  re- 
spondent's brief,  we  call  particular  attention  to  complaining 
counsel's  abstract  of  the  record,  the  testimony  of  their  own 
witness,  H.  Finkelstein,  manager  of  respondent  company, 
which,  without  qualification,  reads: 

''I  think  they  started  to  excavate  for  the  foundry  around  April 
iBt  I  dictated  the  letter  dated  AprU  2,  1917,  petition  No.  177,  for 
the  spur;  that  is  my  signature  as  president  I  do  not  know  when 
the  building  permit  was  obtained;  the  contractors  were  to  apply 
for  it.  We  never  petitioned  the  hoard  of  commissioners  for  permis- 
sion to  erect  the  foundry  at  this  place,  nor  advised  them  that  toe 
were  going  to  do  so,    J  suppose  the  first  intimation  that  they  had 
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of  it  toas  when  we  submitted  our  petition  for  a  spur.  After  that 
we  had  some  negotiations  tcith  the  city,  and  quite  a  bit  later  they 
denied  the  petition^     (Italics  ours.) 

To  show  that  complaining  counsel  are  absolutely  correct  in 
their  abstract  of  the  record,  and  also  that  they  may  be  con- 
vinced that  we  have  read  the  transcript  and  are  not  affirm- 
ing the  findings  made  in  the  opinion  nor  **  taking  things 
against  them  merely  because  asserted  in  the  brief  of  opposing 
counsel/'  we  quote  from  the  transcript  (pages  52,  53)  testi- 
mony of  the  same  witness: 

"Q.  You  never  petitioned  the  board  of  commissioners  for  per- 
mission to  erect  the  foundry?  A.  No,  sir.  Q.  At  this  place? 
A.  ..No,  sir.  Q.  You  merely —  A.  Turned  the  contract  over  to 
the  contractors.  Q.  The  contractors —  A,  They  were  supposed 
to —  Q.  Entered  into  an  agreement  with  the  contractors?  A. 
Yes,  sir.  Q.  To  erect  you  a  building  at  this  place?  A.  Yes  sir. 
Q.  For  a  foundry?  A.  Yes,  sir.  Q.  And  up  to  that  time  you  had 
not  consulted  with  any  of  the  city  officials?  A.  No,  sir.  Q.  The 
building  inspector  or  any  one?    A.    No,  sir." 

Again,  it  is  asserted  that  our  opinion  seems  to  hold  that  the 
matter  of  good  faith  of  the  commissioners  is  made  the  test  as 
to  whether  the  ordinance  is  arbitrary  or  discriminrvtory.  We 
did  take  occasion  to  say  that  from  the  testimony  in  the  record 
the  commissioners  acted  in  absolute  good  faith.  Whether  or 
not  the  statement  was  pertinent  to  the  issues  involved,  and 
particularly  in  view  of  the  contention  made  by  defendant's 
counsel  that  the  ordinance  was  **  unreasonable  and  discrimina- 
tory,'* the  opinion  as  written  speaks  for  itself.  Aside  from 
those  matters,  however,  this  court,  when  so  disposed,  will, 
nevertheless,  feel  privileged  to  comment  on  the  conduct  of 
public  officers,  when  assailed  rightfully  or  wrongfully  by 
counsel  appearing  before  it,  in  such  a  manner  as  we  feel  the 
record  before  us  justifies.  On  page  3  of  counsel's  brief  they 
use  this  language  with  respect  to  changes  made  in  the  ordi- 
nance : 

"The  ordinance  was  so  raw  on  its  face  that  the  commission 
deemed  it  necessary,  in  order  to  get  the  defendant,  to  amend  the 
same.  ♦  ♦  ♦  These  changes,  while  evidently  suggesting  un- 
worthy motives,  which  may  not  be  material,  did  not  make  the  ordi- 
nance less  unreasonable  and  discriminatory  as  a  matter  of  fact, 
and  changed  no  physical  situation  or  status."  * 
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We  assure  counsel  that  the  record  on  this  appeal,  together 
with  their  petition  and  brief  and  argument  on  petition  for 
rehearing,  have  been  most  thoroughly  and  conscientiously 
considered  by  all  members  of  the  court. 

We  thing  the  opinion  as  written  should  stand,  without  apol- 
ogy, as  the  deliberate  judgment  of  the  court,  and  therefore  the 
petition  for  a  rehearing  is  denied. 

FRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 


WOODCOCK   V.   BOARD    OF    EDUCATION   OF    SALT 
LAKE  CITY  et  aL 

No.  3409.     Decided  January  13,  1920.     (187  Pac.  181.) 

1.  Mandamus — Injured  "EmplotA  Mat  Personally  Maintain 
Mandamus  to  Compel  Payment  or  Compensation  Under  Work- 
men's CoMPEnvsATioN  Act.  A  school  teacher  who  was  awarded 
compensation  for  personal  injuries  by  the  Industrial  Commis- 
sion may  sue  in  mandamus  in  her  own  name  to  compel  the 
school  board  to  pay  the  compensation  awarded;  Comp.  Laws 
1917,  section  3130,  providing  that  such  an  action  could  be 
brought  in  the  name  of  the  state,  providing  only  a  cumulative 
remedy.     (Page  463.) 

2.  Mandamus — ^Pabty  Beneficially  Interested  May  Maintain. 
Mandamus  Is  a  special  proceeding  which  the  party  beneficially 
Interested  may  always  institute  and  maintain  in  his  own  name 
and  behalf.    (Page  463.) 

3.  SOHOOLS  AND  SCHOOL  DlSTRICfPS — ^NOT  LIABLE  FOB  PERSONAL  IN- 
JURIES. Actions  for  damages  for  personal  injuries  will  not  lie 
against  school  districts;  such  districts  being  corporations  with 
limited  powers  which  act  merely  on  behalf  of  the  state  in  dis- 
charging the  duty  of  educating  the  children  of  school  age  In 
the  public  schools  created  by  the  general  laws.     (Page  463.) 

4.  Master  and  Servant — Pailube  of  Compensation  Act  to  Pro- 
vide How  Funds  Shall  Be  Raised  Dews  Not  Relieve  School 
Districts  from  Paying  Compensation  for  Injuby  to  Teacher. 
While  the  Workmen's  Cbmpensation  Act  merely  requires  school 
districts  to  pay  compensation,  and  does  not  provide  how  the 
fund  to  pay  the  compensation  shall  be  raised,  yet  that,  stand- 
ing alone,  would  not  necessarily  relieve  a  school  district  from 
the  power  or  duty  of  paying  compensation  awarded,  nor  would 
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the  fact  that  the  school  funds  partake  of  the  nature  of  trust 
funds.     (Page  465.) 

6.  MilSTEB  AND  SeBVANT — COMPENSATION  UNDBB  WORKMEN'S  COM- 
PENSATION Act  Not  Damages  But  Salary.  Compensation 
awarded  under  the  Workmen's  Compensation  Act  is  not  dam- 
ages for  injuries  sustained,  but  is  compensation  pure  and  sim- 
ple, being  merely  another  term  for  salary  or  wages.  (Page 
469.) 

6.  CJoNSTiTunoNAL  LAW— CouBTS  Mat  Not  Strike  Down  LiAws  Be- 
cause Lackino  in  Detail.  The  courts  may  not  strike  down 
laws  or  refuse  their  enforcement  because  they  may  be  imper- 
fect or  lacking  in  some  detail;  it  being  the  duty  of  the  court 
to  enforce  the  law  as  it  finds  It,  regardless  of  what  the  results 
in  a  particular  case, may  be.    (Page  469.) 

7.  Mashcr  and  Servant — Compensation  fob  Injuries  to  Teacher 
Under  Workmen's  Compensation  Act  Payable  Out  or  "Support 
AND  Maintenance"  Fund.  Under  Workmen's  Compensation  Act 
a  school  board  is  liable  to  an  injured  teacher  for  an  amount 
awarded  to  her  as  compensation  by  the  Industrial  (Commission, 
and  such  amount  is  payable  out  of  the  funds  that  are  raised 
by  taxation  for  the  support  and  maintenance  of  the  schools; 
the  term  "support  and  maintenance"  unde^  Comp.  Laws  1917, 
section  4704,  being  ample  in  scope  and  meaning  to  cover  com- 
pensation provided  for  in  the  act,  where  the  school  district 
has  not  contributed  to  the  state  insurance  fund.     (Page  469.) 

8.  Statutes — Intent  Must  Be  Given  EJtfect.  Unless  there  is 
some  constitutional  or  other  fundamental  objection,  it  is  the 
duty  of  the  courts  to  place  such  a  construction  upon  the  differ- 
ent provisions  of  the  statutes  as  will  make  the  legislative  inten« 
tion  effective,  unless  prevented  from  doing  so  by  the  ordinary 
rules  and  canons  of  interpretation  and  construction.  (Page 
469.) 

9.  Schools  and  School  Districts — ^Award  of  Compensation  Need 
Not  Be  Verified  or  Audited.  Compensation  awarded  a  school 
teacher  under  the  Workmen't  Compensation  Act  is  a  liquidated 
claim  partaking  of  the  nature  of  a  Judgment  against  the  school 
district,  and  the  board  has  no  discretion  respecting  its  allow- 
ance or  payment,  and  hence  it  need  not  be  verified  or  audited. 
(Page  472.) 

10.  Mandamus — Right  to  Have  Act  Performed  Must  Be  CJlear, 
Where  public  ofDcers  are  sought  to  be  coerced  by  a  writ  of 
mandate  to  do  certain  acts,  the  right  of  the  plaintiff  to  have  the 
acts  performed  must  be  clear,  and  the  corresponding  duty  upon 
the  ofDcer  to  do  the  required  act  must  be  correspondingly  clear. 
(Page  472.) 

11.  Mandamus — Will  Not  Lie  to  Compel  Officer  to  Make  Pay- 
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MENT  IN  Absence  or  Funds.  While  a  public  officer  or  board 
may  by  mandamus  be  coerced  to  pay  a  particular  claim,  in 
order  to  obtain  a  peremptory  writ  for  payment,  it  must  be  al- 
leged and,  if  denied,  proved  that  such  officer  or  board  has  funds 
with  which  to  pay  that  particular  claim.i  (Page  472.) 
12.   Mandaicus — School  Boabo  Mat  Be  Reqitibbd  to  Pay  Ck>MFBN- 

SATION  TO   INJUBED  TeACHSB  IN  ABSENCE  OF   SPECIAL  APPBQPRIA- 

TioN.  Mandamus  will  lie  against  a  school  board  to  compel 
payment  of  compensation  awarded  under  the  Workmen's  Com- 
pensation Act  if  the  board  has  sufficient  money  in  the  support 
and  maintenance  school  fund  to  pay  the  claim,  although  the 
board  has  not  made  a  special  appropriation  for  the  pajrment 
of  compensation.     (Page  473.) 

Procpeding  in  mandamus  by  Rae  B.  Woodcock  against  the 
Board  of  Education  of  Salt  Lake  City  and  others  to  compel 
payment  of  compensation  awarded  under  the  Workmen's 
Compensation  Act. 

Writ  denied. 

Dan  B.  Shields,  Atty.  Gen.,  and  0.  C.  Dalby,  Jos.  H.  Wolfe, 
and  Herbert  Van  Dam,  Jr.,  Asst.  Attys.  Gen.,  for  plaintiff:*^ 

Cheney,  Jensen  &  Holman,  of  Salt  Lake  City,  for  defend- 
ants. 


FRICK,  J. 

The  plaintiff  filed  an  application  in  this  court  in  which  she 
prnyed  for  an  alternative  writ  of  mandate  against  the  defend- 
ants as  oflBcers  and  members  constituting  the  board  of  educa- 
tion of  Salt  Lake  City,  and  also  against  said  board  as  such. 
In  her  application,  after  stating  the  necessary  jurisdictional 
facts  and  the  usual  matters  of  inducement,  she  in  substance 
alleges  that  on  a  certain  day  named  she  was  in  the  employ  of 
said  board  of  education,  hereinafter  styled  board  merely,  as  a 
teacher  in  the  public  schools  of  Salt  Lake  City;  that  on  a 
certain  day  she,  in  the  course  of  her  employment,  sustained 


1  Hamhlin  v.  State  Board,  187  Pac.  178. 
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certain  personal  injuries ;  that  she  had  duly  made  an  applica- 
tion to  the  Industrial  Commission  of  this  state,  hereinafter 
called  commission,  to  be  awarded  compensation  for  the  injury 
sustained  as  aforesaid;  that  upon  due  noticp  to  said  board  a 
hearing  was  duly  had  upon  her  said  application  before  said 
commission,  which,  on  the  25th  day  of  July,  1919,  rendered 
its  decision  against  said  board  awarding  the  plaintiff  the  sum 
of  '*  seventy-two  dollars  compensation,  together  with  one  hun- 
dred and  twenty-eight  dollars  hospital  expenses,  fifty  dollars 
for  medical  charges  and  eight  dollars  for  medicines  and  sup- 
plies, •  •  •  making  in  all  the  sum  of  two  hundred  and 
fifty-eight  dollars";  that  the  time  for  an  appeal  from  said 
decision  and  award  has  elapsed  and  no  appeal  has  been  taken 
by  said  board ;  that  a  demand  for  the  payment  of  said  sum  of 
two  hundred  and  fifty-eight  dollars  has  been  duly  made  on 
said  board,  which  has  refused  and  still  refuses  to  pay  the 
same.  The  facts  respecting  the  making  of  said  demand  and 
the  refusal  of  the  board  to  comply  therewith  are  fully  stated 
in  the  application.  It  is  further  alleged  that  the  plaintiff  has 
no  remedy  by  which  payment  of  said  award  may  be  enforced 
except  the  writ  of  mandate,  and  therefore  she  prays  that  a 
writ  issue  against  said  board. 

An  alternative  writ  was  duly  issued,  to  which  the  board 
has  filed  both  a  special  and  a  general  demurrer,  and  at  the 
same  time  also  filed  an  answer.  We  remark  that  there  were 
two  separate  demurrers  filed;  one  on  behalf  of  the  individual 
officers  and  members  composing  the  board  of  education,  and 
one  on  behalf  of  the  board  as  such.  In  this  opinion  we  shall 
consider  only  the  demurrers  and  answers  filed  on  behalf  of 
the  board.  We  do  so  for  the  reason  that  nothing  could  either 
be  gained  or  lost  by  referring  specially  to  the  demurrers  and 
answers  filed  on  behalf  of  the  officers  and  individuals  com- 
posing the  board. 

In  the  answer  of  the  board  the  facts  alleged  in  the  applica- 
tion are  practically  all  admitted.  The  answer,  however,  sets 
forth  with  much  particularity  and  detail  the  duties  and  pow- 
ers of  the  board,  and  states  what,  in  the  judgment  of  the 
board,  constitutes  good  and  sufficient  legal  reasons  why  the 
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amount  awarded  to  plaintiff  has  not  been  paid  and  why  the 
board  refuses  to  pay  the  same.  In  view  of  the  concluliions 
reached  by  us,  the  particulars  of  the  foregoing  answer  are  of 
no  special  significance  and  hence  we  omit  further  reference 
thereto.  The  board  in  its  answer,  however,  also  avers  *'that 
the  board  of  education  of  Salt  Lake  City  has  no  moneys  nor 
funds  out  of  which  plaintiff's  claim  may  be  paid. ''  That  aver- 
ment is  supplemented  by  others  to  the  effect  that  the  board 
did  not  have  timely  notice  of  plaintiff's  claim  to  make  pro- 
vision for  its  payment,  etc.  We  remark  that  the  plaintiff 
omitted  to  state  in  her  application  that  the  board  had  money 
or  funds  on  hand  with  which  to  pay  the  amount  awarded  to 
her  by  the  commission.  The  Attorney  General,  who  repre- 
sents plaintiff  in  this  court,  took  the  position  at  the  hearing 
that  such  an  averment  was  not  necessary.  In  view  that  it  is 
more  convenient  for  us,  we  shall  defer  consideration  of  that 
phase  of  the  case  until  later  on  in  the  opinion,  and  will  now 
refer  to  the  special  demurrer  filed  on  behalf  of  the  board. 

The  grounds  of  special  demurrer  are  to  the  effect  that  the 
plaintiff  lacks  legal  capacity  to  sue  and  that  there  is  a  defect 
of  parties,  in  that  the  state  of  Utah  is  not  named  as  a  party 
plaintiff,  etc.  The  arguments  respecting  those  grounds  blend 
and  overlap,  and  hence  both  may  be  considered  together. 

Counsel  for  the  board  insist  that  in  view  that  in  the  original 
act  (Comp.  Laws  Utah  1917,  section  3130),  creating  the  com- 
mission and  providing  for  the  payment  of  compensation  to 
injured  employes,  it  is  provided  that,  in  the  event  any  em- 
ployer shall  fail  to  pay  the  compensation  awarded  to  an  in- 
jured employe  within  the  time  specified  in  section  3130,  the 
compensation  awarded  **  may  be  recovered  in  an  action  in  the 
name  of  the  state  for  the  benefit  of  the  person  •  •  •  en- 
titled to  the  same,"  therefore  the  plaintiff  should  at  least  have 
joined  the  state  with  her  as  a  party  plaintiff.  After  consider- 
ing all  the  provisions  of  the  act  in  connection  with  other 
statutory  provisions,  we  are  of  the  opinion  that  it  was  not  the 
intent  or  purpose  of  the  Legislature  to  prevent  the  injured 
employ^  from  prosecuting  an  action  or  proceeding  in  his  own 
name  if  he  felt  so  disposed.    The  language  quoted  from  the 
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section  is  directory  rather  than  mandatory.  There  is  nothing 
in  the  act  which  indicates  that  the  action  referred  to  in 
section  3130  was  intended  to  be  exclusive.  From  the  language 
employed  we  are  constrained  to  hold  that  the  action  or  rem- 
edy in  that  section  referred  to,  was  intended  to  be  cumulative 
and  not  exclusive.  This  view  is. strengthened  by  the  fact  that 
under  our  statute,  unless  there  is  some  'express  provision  to 
the  contrary,  it  is  not  only  proper  for  tbe  real  party  in  in- 
terest, if  he  be  competent  and  sui  juris,  to  bring  all  actions 
in  his  own  name,  but  the  statute  requires  him  to  do  so.  Then 
again,  under  our  statute  mandamus  is  a  special  pro- 
ceeding which  the  party  beneficially  interested  may  1,2 
always  institute  and  maintain  in  his  own  name  and  be- 
half. We>  are  of  the  opinion,  therefore,  that  while  under 
section  3130,  supra,  the  commission  could  have  commenced  the 
action  in  the  name  of  the  state  for  the  benefit  of  plaintiff,  she 
nevertheless  had  the  right  to  bring  the  action  or  proceeding 
and  to  prosecute  the  same  to  full  deteiTnination  in  her  own 
name.  While  the  action  provided  for  in  section  3130  was  in- 
tended for  the  benefit  of  the  injured  employ^  and  to  save  him 
harmless  from  costs  and  expenses  incident  to  the  action,  there 
nevertheless  is  nothing  there  said  or  intimated  which  prevents 
such  employe  from  suing  in  his  own  name  and  behalf  if  he 
elects  to  do  so. 

By  what  we  have  said  we  do  not  wish  to  be  understood  as 
holding  that  it  would  have  been  improper  if  an  action  had 
been  commenced  in  the  name  of  the  state,  or  if  the  commission 
had  been  made  a  party  plaintiff  also,  or  if  the  commission  had 
brought  the  action  in  the  name  of  the  state  for  the  use  and 
benefit  of  plaintiff.  What  we  do  hold  is  that  such  was  not 
necessary,  and  that  this  proceeding  may  be  maintained  in  the 
name  of  plaintiff  alone.  The  special  demurrer  must  therefore 
be  overruled. 

This  brings  us  to  the  real  controversy  between  the  parties 
to  this  proceeding. 

The  general  law  of  this  jurisdiction,  as  in  most  other  juris- 
dictions, does  not  authorize  actions  for  damages  for 
personal  injuries  against  school  districts.     SchoQl  dis-  3 
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tricts  are  corporations  with  limited  powers,  and  act 
merely  on  behalf  of  the  state  in  discharging  the  duty  of  edu- 
cating the  children  of  school  age  in  the  public  schools  created 
by  general  laws.  The  act  creating  the  commission  (Comp. 
Laws  Utah  1917,  sections  3061  to  3165,  inclusive),  which,  for 
the  purpose  of  this  opinion,  we  may  and  do  regard  as  an  em- 
ployes' compensation  act,  among  other  things  provides: 

"Sec.  8110.  The  following  shall  constitute  employers  subject  to 
the  provisions  of  this  title:  (1)  'fhe  state,  and  each  county,  city, 
town,  and  school  district  therein.'' 

Then  follows  a  designation  of  other  employers  who  are  sub- 
ject to  the  provisions  of  the  act.    Section  3111  provides: 

"The  term  'employ^,'  'workmen'  and  'operative,'  as  used  in  this 
title,  shaU  be  construed  to  mean:  (1)  E>rery  person  in  the  service 
of  the  state,  or  of  any  county,  city,  town,  or  school  district  therein," 
etc. 

In  other  sections  of  the  act  the  compensation  that  shall  be 
awarded  by  the  commission  under  the  act  in  case  the  employ^ 
is  injured  in  the  course  of  his  employment  and  the  manner  of 
its  payment  are  fully  provided  for.  The  act  also  proviies  for 
a  state  insurance  fund  to  which  all  employers  may  contribute 
the  rates  fixed  by  the  commission  and  thus  insure  payment  of 
any  compensation  that  may  be  awarded  to  the  injured  em- 
ploy6.    In  section  3119  it  is  provided  that — 

"Each  county,  city,  town,  or  school  district  which  is  liable  to  its 
employes  for  compensation  may  insure  in  the  state  insurance  fund 
or  pay  compensation  direct." 

As  before  pointed  out,  the  act  includes  all  school  districts 
within  its  provisions  and  requires  them  to  compensate  their 
employes  in  case  of  injury,  but  confers  the  option  upon  them 
to  contribute  to  the  state  insurance  fund  and  insure  the  pay- 
ment of  compensation  from  that  fund,  or  to  pay  the  same 
direct  to  the  injured  employ^.  In  case,  therefore,  any  em- 
ploy6  of  any  school  district  is  injured  and  is  entitled  to  com- 
pensation under  the  act,  he,  as  in  all  other  cases,  makes  ap- 
plication to  the  commission  for  an  award  of  compensation 
under  the  provisions  of  the  act,  and  in  case  such  an  award  is 
made  and  the  school  district  is  insured  in  the  state  insurance 
fund  the  compensation  awarded  is  paid  from  that  fund,  but  if 
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the  school  district  is  not  insured  in  that  fund  it  must  pay  the 
compensation  direct. 

Counsel  for  the  board,  however,  vigorously  contend  that  in 
view  that  in  neither  the  act  nor  in  any  other  statute  any  pro- 
vision is  made  whereby  the  board  is  given  the  power  to  raise 
or  provide  funds  for  the  payment  of  the  compensation  con- 
templated by  the  act,  for  that  reason  it  was  powerless  to  pro- 
vide funds  or  means  with  which  to  pay,  and  hence  cannot  pay, 
the  award  in  this  case.  In  that  connection  they  urge  with 
much  force  that  the  funds  at  the  disposal  of  the  board  are 
trust  funds  and  must  be  devoted  strictly  to  the  purposes  for 
which  they  are  raised  by  the  processes  of  taxation,  and  to  di- 
vert them  to  other  purposes  would  constitute  a  violation  of  the 
trust  with  which  they  are  impressed.  While  it  is  true  that 
the  act  merely  requires  school  districts  to  pay  the  compensa- 
tion provided  for  in  the  act,  as  before  pointed  out,  and  does 
not  provide  how  the  funds  to  pay  the  compensation  shall  be 
raised,  yet  that,  standing  alone,  would  not  necessarily 
relieve  the  school  district  from  the  power  or  duty  of  4 

paying  the  compensation  awarded.  Nor  would  the  fact 
that  the  school  funds  partake  of  the  nature  of  trust  funds 
necessarily  prevent  the  board  from  paying  such  compensation 
as  may  be  awarded  under  the  act.  If  the  money  which  is  paid 
to  a  teacher  or  other  employ^  of  the  school  district  under  the 
act  is  paid  for  school  purposes,  that  is,  for  the  support  and 
maintenance  of  the  schools,  it  still  would  be  paid  in  further- 
ance of  the  trust  with  which  school  funds  are  impressed.  The 
question,  therefore,  that  arises,  and  which  we  must  decide,  is, 
Are  there  any  funds  at  the  disposal  of  the  board  out  of  which 
plaintiff  may  be  paid  the  compensation  awarded  to  her  by  the 
commission? 

The  award  now  has  the  same  legal  effect  as  a  judgment 
against  the  school  district  would  have.  The  powers  and  du- 
ties of  the  board  are  defined  and  fully  set  forth  in  Comp. 
Laws  Utah  1917,  sections  4680,  4681,  4682,  and  4683.  It  is 
not  necessary  for  us  to  specially  mention  or  enumerate  those 
duties  and  powers  here.  It  must  suffice  ta  say  that  under 
section  4704  the  means  are  provided  by  which  the  board  may 
Vol.  55—30 
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raise  the  necessary  funds  to  discharge  the  duties  imposed  up- 
on it  by  those  sections  before  referred  to.  Section  4704,  among 
other  things,  provides: 

"The  Board  of  Education  shall,  on  or  before  the  Ist  day  of  May 
of  each  year,  prepare  a  statement  and  estimate  of  the  amomit 
necessary  for  the  support  and  maintenance  of  the  schools  under  its 
charge  for  the  school  year  commencing  on  the  1st  day  of  July  next 
thereafter."     (Italic  ours.) 

Estimates  for  other  purposes  are  also  required  to  be  made, 
but  those  are  not  material  here.  The  estimates  when  made  are 
required  to  be  filed  with  the  officers  whose  duty  it  is  to  make 
the  tax  levies  for  the  ensuing  year,  and  when  the  levies  are 
made  in  accordance  with  the  estimates  of  the  board  the  taxes 
must  be  collected  by  the  county  treasurer  and  by  him  paid  to 
the  treasurer  of  the  board.  The  act  under  which  plaintiff  was 
awarded  compensation  went  into  effect  on  the  Ist  day  of  July, 
1917.  She  was  injured  on  February  27,  1919,  and  the  award 
in  her  favor  was  made  on  the  25th  day  of  July,  1919.  It 
therefore  was  in  full  force  and  effect  more  than  18  months 
before  plaintiff  was  injured.  The  question  therefore  is,  Did 
or  does  the  board  have  power  to  provide  funds  for  the  pay- 
ment of  compensation  that  may  be  awarded  under  the  act? 

Counsel  for  the  board  insist  that  under  section  4704,  supra, 
it  was  only  empowered  to  provide  funds  for  **the  support  and 
maintenance  of  the  schools,"  and  that  the  payment  of  com- 
pensation to  teachers  and  other  employes  in  case  of  injury  is 
not  included  within  the  phrase  ''support  and  maintenance  of 
the  schools."  Counsel  frankly  conceded  at  the  hearing  that 
the  words  ** support  and  maintenance  of  the  schools"  are  very 
broad  and  comprehensive  in  their  scope  and  meaning.  They 
.  insist,  however,  they  are  not  broad  enough  nor  comprehensive 
I  enough  to  include  the  compensation  provided  for  in  the  act. 
It  is  also  admitted  that  the  only  fund  from  which  the  board 
can  and  does  obtain  the  necessary  money  to  pay  premiums  to 
insure  the  schoolhouses  and  outbuildings  is  the  fund  for  the 
support  and  maintenance  of  the  schools.  Notwithstanding 
that,  however,  they  insist  that  that  fund  cannot  be  drawn  up- 
on to  pay  the  compensation  provided  by  the  act.  Among 
the  cases  that  counsel  cite  and  rely  upon  in  support  of  their 
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contention  are :  Ford  v.  School  District,  etc.,  1  L.  R.  A.  607, 
and  notes;  Ernst  v.  City  of  West  Covington,  116  Ky.  850,  76 
S.  W.  1089,  63  L.  R.  A.  652, 105  Am.  St.  Rep.  241,  3  Ann.  Cas. 
882 ;  State  v.  Board  of  School  Commissioners,  94  Md.  334,  51 
Atl.  289;  Board  of  Education  v^  Volk,  72  Ohio  St.  469,  74  N. 
E.  646;  Collins  v.  Henderson,  74  Ky.  (11  Bush)  74.  It  is  not 
claimed  that  the  foregoing  cases  are  decisive  of  the  question 
here  presented  for  decision.  Indeed,  it  is  but  fair  to  state  that 
in  view  of  the  more  recent  decisions  relating  to  the  subject  of 
compensation  acts  for  injured  employes  they  shed  little,  if 
any,  light  upon  the  question  that  we  must  decide.  Upon  the 
other  hand,  the  Attorney  General  and  his  assistants  contend 
that  the  phrase  ''support  and  maintenance  of  the  schools,'* 
when  given  proper  force  and  effect,  is  ample  in  scope  and 
meaning  to  cover  the  compensation  provided  for  in  the  act. 
It,  they  insist,  certainly  was  the  intention  of  the  Legislature 
to  include  all  school  districts  within  the  provisions  of  the 
Compensation  Act,  and,  further,  that  the  act  in  express  terms 
confers  the  option  on  school  districts  of  paying  compensation 
direct  or  to  insure  its  payment  in  the  state  insurance  fund. 
How,  they  insist,  can  it  successfully  be  contended  that  school 
buildings  and  outhouses  may  be  insured  from  the  support  and 
maintenance  fund  but  that  the  compensation  for  injured 
teachers  and  other  employes  may  not  be  insured  from  the 
same  fund?  When  the  fact  is  kept  in  mind  that  the  support 
and  maintenance  mentioned  in  the  statute  is  not  limited  to 
school  buildings  and  outhouses,  but  in  express  terms  provides 
for  the  support  and  maintenance  of  the  schools,  there  is  much 
force  to  the  contention.  Then  again,  the  compensation  pro- 
vided for  in  the  act  is  not  to  be  considered  in  the  sense  of 
damages  for  injuries  sustained.  It  is  precisely  what  the  term 
implies,  namely,  coippensation,  pure  and  simple. 

As  applicable  to  ordinary  employers  the  term  compensation 
merely  means  that  the  funds  provided  to  pay  salaries  and 
wages  must  be  increased  so  as  to  meet  the  claims  for  compen- 
sation, precisely  as  that  would  have  to  be  done  in  case  of  an 
increase  in  salaries  or  wages  or  an  increase  in  the  number  of 
employes.    Compensation,  therefore,  is  merely  another  term 
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for  salaries  or  wages;  that  is,  in  case  of  injury  it  merely  pro- 
vides for  the  payment  of  a  special  or  reduced  salary,  if  we 
may  use  that  term,  as  compensation  to  the  injured  employ^ 
during  the  term  fixed  by  the  act.  The  fund,  therefore,  out  of 
which  the  compensation  must  be  paid  in  the  ease  of  an  ordi- 
nary employer  is  the  salary  or  wage  fund,  while  in  the  case  of 
school  districts  it  manifestly  must  come  out  of  the  support 
and  maintenance  of  schools  fund.  In  this  connection  counsel 
for  the  board  contend  that  if  the  support  and  maintenance 
fund  can  be  drawn  upon  to  pay  compensation  then  that  fund 
may  be  exhausted  and  the  schools  might  have  to  close.  In 
view  that  at  least  a  portion  of  the  salaries  and  wages  must  be 
paid  out  of  that  fund,  the  same  argument  would  apply  if  it 
became  necessary  to  increase  the  number  of  teachers  and  em- 
ploy6a,  or  if  the  salaries  of  the  former  and  wages  of  the  latter 
were  increased.  The  fund  might  thus  become  exhausted  to 
pay  the  increased  salaries  .and  wages  and  the  schools  might 
have  to  close.  If  by  reason  of  the  law  the  tax  limit  is  such 
that  a  sufficient  support  and  maintenance  fund  cannot  be 
raised  for  the  support  and  maintenance  of  the  schools,  the 
duty  is  with  the  legislative  department  to  pass  laws  authoriz- 
ing school  districts  to  raise  sufficient  funds.  The  court  may 
not  strike  down  laws  or  refuse  their  enforcement  because  they 
may  be  imperfect  or  lacking  in  some  detail.  It  is  our  duty  to 
enforce  the  laws  as  we  find  them,  regardless  of  what  the  re- 
sults in  a  particular  case  may  be.  Keeping  in  mind  all  of  these 
matters,  can  any  one  successfully  contend  that  in  view  of  the 
object  and  purpose  of  the  modem  employes'  compensation 
acts  support  and  maintenance  for  schools  includes  all  the 
necessary  means  for  the  protection  and  maintenance  of  school 
buildings  of  all  kinds  but  does  not  include  the  protection  and 
maintenance  of  the  teachers,  whose  services  are  absolutely  es- 
sential in  maintaining  schools  as  educational  institutions? 
Let  it  be  remembered  that  schools  are  not,  and  under  the  law 
never  were,  intended  to  be  maintained  for  any  other  purpose 
than  as  educational  institutions.  The  teacher,  therefore,  is, 
and  in  the  nature  of  things  must  be,  held  to  be  quite  as  neces- 
sary to  th^  maintenance  of  schools  as  educational  institutions 
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as  are  the  school  buildings  in  which  the  schools  are  kept.  In 
view,  therefore,  that  the  Legislature  in  express  terms  has  in- 
cluded school  districts  in  the  Compensation  Act,  and  further- 
more provided  that  those  districts  shall  pay  the  compensation 
provided  for  in  the  act  to  their  employes  and  gave  such  dis- 
tricts the  option  of  securing  the  payment  of  compensation  by 
insuring  in  the  state  insurance  fund,  or  by  direct  payment 
thereof,  and  in  view  of  the  construction  we  have  felt  con- 
strained to  give  the  several  provisions  of  our  statute  to  which 
reference  herein  has  been  made,  the  conclusion  inevitably  fol- 
lows that  the  school  district  represented  by  the  board  is 
liable  to  the  plaintiff  for  the  amount  awarded  to  her  by  6-8 
the  commission,  and  that  such  amount  is  payable  out 
of  the  funds  that  are  raised  by  taxation  for  the  support  and 
maintenance  of  the  schools.  In  so  holding  we  are  not  un- 
mindful of  the  fact  that  the  provisions  of  the  statute  upon 
which  our  conclusions  herein  are  based  are  not  as  clear  as 
they  might  be  made.  The  legislative  intention  id,  however, 
manifest,  that  the  school  districts  of  this  state  should  comply 
with  the  provisions  of  the  act  in  making  compensation  to  their 
employ6a.  In  view  of  that  fact  we  may  not  defeat  that  in- 
tention upon  merely  technical  or  trivial  grounds.  Unless 
there  is  some  constitutional  or  other  fundamental  objection, 
it  is  our  duty  to  place  such  a  construction  upon  the  different 
provisions  of  our  statute  as  will  make  the  legislative  intention 
effective,  unless  prevented  from  doing  so  by  the  ordinary  rules 
and  canons  of  interpretation  and  construction.  No  constitu- 
tional or  other  fundamental  objection  has  been  suggested, 
and  we  have  discovered  no  insuperable  objection  in  the  rules 
or  canons  of  construction 

While  counsel  for  both  sides  have  been  unable  to  find  §ny 
decision  in  point,  and  while  we  by  a  somewhat  thorough  in- 
dependent research  have  likewise  been  unable  to  find  any,  yet 
by  reference  to  the  statutes  of  some  of  the  other  states  and 
the  enforcement  of  the  compensation  acts  of  those  states 
against  school  districts,  it  will  be  seen  our  conclusions  are  not 
entirely  without  authoritative  support.  While  the  eases  of 
Keenon  v.  Adams,  176  Ky.  618,  196  S.  W.  173,  and  Allen  v. 
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Board  of  Education,  etc.,  81  N.  J.  Law,  135,  79  Atl.  101,  are 
far  from  being  in  point,  yet  those  decisions  have  more  or  less 
analogy  to  the  case  at  bar.  We,  however,  do  not  cite  them  as 
authority,  but  merely  as  being  more  or  less  analogous  cases. 
We  shall  not  pause  to  review  them  here.  The  case  of  Elk 
Grove,  etc.,  District  v.  Industrial  Ace.  ComWs,  34  Cal.  App. 
589,  168  Pac.  392,  by  reason  of  the  California  statute,  is,  how- 
ever, more  nearly  in  point  here.  Under  the  California  statute 
(St.  1909,  chapter  116)  school  boards  are  required  to  make 
estimates  for  school  purposes  in  form  similar  to  those  pro- 
vided for  in  our  section  4704,  supra.  In  the  case  last  above 
cited  a  teacher  sustained  personal,  injuries  in  the  course  of 
her  employment  and  upon  making  application  therefor  was 
awarded  compensation  under  the  California  Compensation 
Act,  which,  so  far  as  applicable  to  school  districts,  is  prac- 
tically the  same  as  our  act.  Although  there  is  nothing  in  the 
California  statute,  so  far  as  we  have  been  able  to  ascertain, 
authorizing  the  raising  of  a  special  fund  out  of  which  com- 
pensation to  injured  teachers  may  be  made,  the  California 
court,  as  appears  in  the  decision  last  cited,  found  no  difficulty 
in  enforcing  the  payment  of  the  award  for  compensation  to 
the  teacher  which  was  made  by  the  California  accident  com- 
missioners. The  statutes  of  Michigan  (Pub.  Acts  1912, 
page  21),  of  Minnesota  (Laws  of  Minn.  1913,  chapter  467, 
section  34,  subd.  g  [1]),  of  Illinois  (St.  111.  1913,  chapter  48, 
section  129),  of  Iowa  (Laws  Iowa  1913,  chapter  147,  section  1, 
subd.  b),  of  Montana  (Rev.  Code  Mont.  voL  3,  page  1070, 
section  6),  so  far  as  compensation  acts  are  made  applicable  to 
school  districts,  are  in  terms  similar  to  ours,  and  yet  we  have 
not  found  a  case  in  which  it  was  held  that  compensation  could 
not  be  made  to  an  injured  teacher  or  other  employe  because  no 
special  provision  was  made  to  raise  funds  for  that  purpose. 
It  seems  that  in  those  states  the  money  to  pay  the  compensa- 
tion provided  for  by  the  compensation  acts  is  obtained  from 
the  support  and  maintenance  funds.  While  we  cannot  and 
do  not  assert  with  absolute  certainty  that  such  is  the  case,  yet 
we  do  assert  that  the  compensation  acts  of  all  of  the  states  we 
have  enumerated  so  far  as  applicable  to  school  districts  are 
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in  terms  like  ours,  and  that,  so  far  as  we  are  aware,  no  special 
provisions  are  made  in  any  of  those  acts  or  otherwise  to  pro- 
vide for  funds  for  the  payment  of  compensation  to  teachers. 
We  further  assert  that  we  know  of  no  decisions  emanating 
from  the  courts  of  those  states  in  which  it  is  held  that  the 
compensation  acts  are  not  enforceable  for  the  reason  that 
there  are  no  special  provisions  authorizing  the  raising  of 
funds  for  that  purpose. 

While  from  what  has  been  said  so  far  the  plaintiff  must 
prevail,  yet,  in  view  that  this  is  a  proceeding  by  which  it  is 
sought  to  coerce  public  officers  to  pay  public  funds  in  dis- 
charge of  an  individual  claim,  we  are  confronted  with  an- 
other difficulty.  This  difficulty  does  not  arise  from  the  fact 
that  the  claim  in  question  has  not  been  presented  to  the  board 
duly  verified  as  suggested  by  the  board's  counsel.  This  being 
a  liquidated  claim  partaking  of  the  nature  of  a  judgment 
against  the  school  district,  the  board  had  no  discretion  re- 
specting its  allowance  or  payment,  provided  it  had  the  neces- 
sary funds  with  which  to  pay.  Nor  is  such  a  claim  subject  to 
be  audited  as  are  unliquidated  claims  against  the  district. 
The  board  is  therefore  required  either  to  pay  or  refuse  to  pay 
the  award  as  made  at  its  peril.  The  difficulty,  however,  arises 
from  the  fact  that  while  the  plaintiff  has  entirely  omitted  to 
allege  that  the  board  has  funds  with  which  to  pay  the  awkrd, 
upon  the  one  hand,  the  board,  upon  the  other  hand,  in  its 
answer,  has  affirmatively  and  positively  averred  that  it  has 
**no  moneys  nor  funds  out  of  which  plaintiff's  claim  may  be 
paid."  This  court  has  repeatedly  held  that  where  public  offi- 
cers are  sought  to  be  coerced  by  a  writ  of  mandate  to  do  cer- 
tain acts  the  right  of  the  plaintiff  to  have  the  act  performed 
must  be  clear,  and  the  corresponding  duty  upon  the  officer  to 
do  the  required  act  must  be  correspondingly  clear.  The  last 
case  in  which  the  doctrine  is  stated  is  the  case  of  Neaf  Ham- 
blin  V.  State  Board,  etc^  55  Utah,  402, 187  Pac.  178,  decided  at 
this  term,  where  the  authorities  are  cited.  It  is  not  necessary 
to  enlarge  upon  anything  that  is  there  said.  Starting  out, 
therefore,  with  the  proposition  that  in  view  of  all  that  has  been 
said  plaintiff's  right  to  be  paid  the  compensation  awarded  her 
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is  clear  and  beyond  dispute,  yet,  in  view  that  the  plaintifiF  has 
failed  to  allege  that  the  board  has  funds  with  which  to  pay, 
and  especially  in  view  of  the  afltanative  averment  in  its 
answer  that  it  has  no  funds  with  which  to  pay  the  9-11 
award,  is  the  duty  of  the  board  to  pay  also  clear? 
While  it  is  true  that  a  public  officer  or  board  may  by  man- 
damus be  coerced  to  pay  a  particular  claim,  yet  it  is  also  true 
that  in  order  to  obtain  a  peremptory  writ  of  mandate  to  re- 
quire an  officer  or  board  to  pay  public  funds  it  must  be 
alleged  and,  if  denied,  proved,  that  such  officer  or  board  has 
funds  with  which  to  pay  that  particular  claim.  To  that  effect 
are  all  the  authorities.  See  Farris  v.  State,  46  Neb.  857,  65 
N.  W.  890;  State  v.  Otoe  County,  10  Neb.  19,  4  N.  W.  258; 
City  of  Chicago  v.  People,  210  111.  84,  86,  71  N.  E.  816;  26 
Cyc,  pages  168,  294,  307,  317,  319.  In  State  v.  Otoe  County, 
supra,  Mr.  Justice  LAKE,  speaking  for  the  Supreme  Court 
of  Nebraska,  tersely  and  correctly  states  the  rule  thus : 

"In  a  petition  for  the  extraordinary  aid  of  mandamus  all  the  es- 
sential facts  necessary  to  entitle  the  party  to  the  relief  sought 
should  be  specifically  set  out  And  where,  as  here,  the  payment  of 
money  by  a  public  officer  Is  the  object  in  view,  it  must  be  distinctly 
shown  that  there  are  funds  from  which  the'  desired  payment  can  be 
legally  made,  or  the  writ  wiU  be  denied." 

In  City  of  Chicago  v.  People,  supra,  it  is  said : 
"A  municipality  cannot  be  held  by  mandamus  to  pay  money  out 
of  a  fund  when  no  appropriation  for  that  fund  has  been  made  or 
when  the  appropriation  for  that  fund  has  been  lawfully  exhausted.** 

It  is  only  the  last  clause  of  the  foregoing  sentence  which  is 
material  here.  The  Attorney  General  and  his  assistants,  how- 
ever, insist  that  the  averment  in  the  board's  answer  that  it 
has  no  funds  should  be  qualified  so  as  to  read  that  it  has  no 
funds  for  the  reason  that  no  special  provision  has  been  made 
authorizing  it  to  raise  funds  to  pay  the  award.  They  contend 
that  in  view  of  the  estirhate  that  the  board  was  required  to 
make  to  raise  funds  for  the  support  and  maintenance  of  the 
schools  we  should  assume  that  it  has  suflScient  funds  with 
which  to  pay  plaintiff's  claim.  That,  it  is  urged,  is  especially 
so,  because  it  is  otherwise  clear  from  the  board's  answer  that 
it  made  the  foregoing  averment  only  for  the  reasons  we  have 
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before  stated.  Even  though  we  were  permitted  to  so  qualify 
the  board's  positive  averment  that  it  is  without  funds  with 
which  to  pay  plaintiff's  claim,  yet  under  all  of  the  authorities 
that,  standing  alone,  would  not  cure  the  difSculty  we  have 
pointed  out.  There  still  would  be  lacking  the  averment  that 
the  board  has  the  necessary  funds  with  which  to  pay.  The 
averments  in .  its  answer,  regardless  of  how  construed,  cer- 
tainly are  not  equivalent  to  an  admission  on  its  part  that  it 
has  funds  with  which  to  pay.  In  what  we  have  said  upon  the 
proposition  now  under  consideration  we  are  not  unmindful 
of  the  expressed  desire  of  counsel  for  both  sides  that  the  prin- 
cipal purpose  in  view  was  to  obtain  an  authoritative  con- 
struction of  our  compensation  act,  in  so  far  as  it  applies  to 
school  districts.  The  failure  to  allege  and  prove,  or  obtain  an 
admission,  that  there  are  available  funds  to  pay  plaintiff's 
claim  is,  however,  not  merely  a  technical  objection,  but  it  goes 
to  the  very  root  of  this  proceeding.  If  there  are  no  available 
funds  with  which  to  pay  plaintiff's  claim,  it  could  not  be  le- 
gally ordered  paid  by  this  court  by  issuing  a  writ  of  mandate, 
even  though  her  right  to  have  it  paid  be.  conceded  on  all  hands. 
Public  officers  should  not  be  proceeded  against  by  the  extra- 
ordinary writ  of  mandate  unless  it  is  clear  that  they  are  re- 
fusing to  comply  with  some  duty  imposed  by  law,  and  unless 
it  is  equally  clear  from  the  pleadings  that  the  applicant  has 
the  right  to  have  the  officer  discharge  such  duty.  The  facts 
whether  there  are  funds  to  pay  a  particular  claim  are  as 
readily  ascertainable  by  the  applicant  as  by  the  officer.  The 
officer,  therefore,  should  not  be  harassed  nor  the  courts  be 
put  in  motion  unless  there  are  funds  on  hand,  and  that  fact 
should  be  clearly  alleged  and,  if  denied,  be  proved  j  and  \m- 
less  such  be  done  the  courts  have  no  right  to  issue  a  writ  of 
mandate.  If,  however,  the  board  has  sufficient  funds 
in  the  support  and  maintenance  fund  for  schools  to  12 
pay  plaintiff's  claim  it  should  do  so,  and  we  have  no 
doubt,  in  view  of  this  decision,  it  will  do  so  without  being 
compelled  to  pay  by  the  issuance  of  a  writ  of  mandate.  By 
having  funds  on  hand  we  do  not  mean  that  the  board  must 
have  made  a  special  appropriation  to  pay  compensation,  but 
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what  we  mean  is  that  if  the  board  has  sufficient  money  in  the 
support  and  maintenance  of  schools  fund  to  pay  plaintiff's 
claim  then  it  has  funds  with  whiieh  to  pay  the  same. 

In  view  that  no  printed  briefs  have  been  filed  in  this  pro- 
ceeding no  order  for  costs  will  be  made.  In  view,  however,  of 
the  state  of  the  pleadings  which  we  have  pointed  out.  we  are 
powerless  to  order  a  peremptory  writ  of  mandate,  and  the 
same  must  therefore  be,  and  it  is,  accordingly  denied. 

CORPMAN,  C.  J.,  and  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


HARRIS  V.  SPEIRS. 
No.  3302.     Decided  January  15,  1920.      (186  Pac.   445.) 

1.  New  TBiAii — Coubt  May  Make  Obdeb  Conditional  on  Remission 
OF  Pabt  of  Damages.  In  an  action  for  damages,  where  court 
grants  a  motion  for  new  trial  on  tlie  ground  thc^  the  Judgment 
is  excessive,  it  may,  in  its  discretion,  provide  that  no  new  trial 
will  be  allowed  if  within  a  certain  time  the  plaintiff  shall  con- 
sent to  remission  of  a  certain  portion  of  the  damages.  (Page 
479.) 

2.  New  Teial — CJoubt  May  Gbant  EjXTEnsion  of  Time  to  CJonsent 
TO  Remission  of  Damages.  Where  court  ordered  "that  a  new 
trial  be  granted  unless  the  plaintiff,  within  twenty  days  from 
date,  consents  to  a  remission  of  the  verdict  in  the  sum  of 
$2,000,"  it  could,  in  its  discretion,  extend  the  time  within  which 
plaintiff  might  make  an  election,  under  Comp.  Laws  1917,  sec- 
tion 7023.1     (Page  479.) 

3.  New  Tbial — Plaintiff,  EJjecting  to  Rempi  Damages  Undcb 
Conditional  Obdeb  Ghanting  New  Tbial,  Must  Give  Notice  to 
Coubt  and  Defendant.  Where. court  denies  a  new  trial,  except 
on  the  ground  of  excessive  damages,  and  orders  a  new  trial, 
unless  a  remission  of  a  certain  amount  of  damages  is  made 

•  within  a  certain  time,  plaintiff,  if  electing  to  remit  damages, 
must  make  the  election  known  both  to  the  court  and  to  the 
defendant.     (Page  479.) 


1  Luke  V.  Coleman,  38  Utah,  383,  113  Pac.  1023,  Ann.  Cas.  1913B, 
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4.  New  Tbial — Exteitsioi^  or  Time  to  Elect  as  to  Grant  op  New 
Trial  on  Ck)NDiTioN  or  Remittitur  Proper.  Where  court  de- 
nied a  new  trial  except  on  the  ground  of  excessiveness  of  dam- 
ages, ordering  that  new  trial  be  granted  unless  within  twenty 
days  the  plaintiff  remit  a  certain  amount  of  the  damages,  and 
plaintiff  failed  to  elect  within  the  twenty  days,  and  the  order 
became  absolute,  the  court  thereafter  could  extend  the  time 
for  making  the  election,  under  Comp.  Laws  1917,  section  6619, 
Where  the  failure  to  elect  was  due  to  inadvertence  and  excusable 
neglect.    (Page  480.) 

5.  New  Trial — Court  May  Permit  Plaintiff  to  Remft  in  Com- 
pliance With  Conditional  Order  Though  Order  Had  Been 
Made  Absolute.  Where  court  denied  motion  for  new  trial,  ex- 
cept on  ground  of  excessiveness  of  damages,  and  ordered  a  new 
trial,  unless  plaintiff  remit  a  certain  amount  of  damages  with- 
in twenty  days,  and  at  the  end  of  twenty  days  ruled  that  the 
conditional  order  had  become  absolute,  the  court  could  there- 
after permit  plaintiff  to  remit,  under  Comp.  Laws  1917,  section 
6619,  where  it  entered  the  order,  declaring  the  former  order  ab- 
solute, inadvertently,  without  considering  the  merits  of  plain- 
tiffs application  for  an  order  denying  the  motion  for  a  new  trial 
upon  the  grounds  of  excusable  neglect  and  inadvertence." 
(Page  481.) 

6.  Appeal  and  EjRros — ^No  Reversal  for  Irregularities  in  Proceeiv 
iNGS  ON  Motion  for  New  Trlal.  Where  the  appealing  party 
does  not  complain  of  any  error  occurring  at  the  trial,  and  it 
is  not  claimed  that  he  did  not  have  a  fair  trial,  no  irregularity 
in  the  proceedings  on  the  motion  for  new  trial  culminating  in 
a  denial  of  such  motion  would  be  sufficient  to  authorize  a  re- 
versal, provided  the  court  had  Jurisdiction  to  make  the  rulings 
complained  of,  in  view  of  Comp.  Laws  1917,  sections  6622,  6968. 
(Page  482.) 

Appeal  from  District  Court  of  Salt  Lake  County,  Third 
District ;  H.  M.  Stephens,  Judge. 

Action  by  Florence  Harris  against  Ernest  Speirs. 

Judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

»Fett  V.  Cook,  31  Utah,  209,  87  Pac.  1092;  Tooele  Imp,  Co,  v. 
Hoffman,  44  Utah,  532,  141  Pac.  744;  Moyle  v.  McKean,  49  Utah,  93, 
162  Pac.  63. 


Digitized  by 


Google 


476  SUPREME  COURT  OF  UTAH  [JaiL 

Harris  v.  Spelrs,  55  Utah  474. 

Olson  &  Lewis,  of  Salt  Lake  City,  for  appellant. 

Marioneaux,  Straup,  Stott  &  Beck,  of  Salt  Lake  City,  for 
respondent. 

FRICK,  J. 

The  facts  material  to  this  appeal,  in  substance,  are:  The 
plaintiff  commenced  this  action  in  the  district  court  of  Salt 
Lake  coimty  in  December,  1915,  praying  judgment  Bgainst  the 
defendant  for  damages  for  breach  of  promise  to  marry.  De- 
fendant answered  the  complaint  by  a  general  denial.  The 
case  was  tried  to  a  jury,  which,  on  May  3,  1917,  returned  a 
verdict  in  favor  of  plaintiff  for  $5,000  damages.  Judgment 
was  duly  entered  on  the  verdict.  The  defendant,  in  due  time, 
served  notice  of  motion  for  a  new  trial  upon  the  usual  statu- 
tory grounds,  among  which  was  the  ground  that  the  damages 
allowed  were  excessive.  The  motion  for  a  new  trial  was  ar- 
gued and  submitted  to  the  court  on  June  28,  1917.  On  Octo- 
ber 5th  following,  the  court  overruled  the  motion  for  a  new 
trial  upon  all  grounds  except  that  the  damages  awarded  by 
the  jury  were  excessive,  and  upon  that  ground,  and  on  that 
date,  entered  an  order  **that  a  new  trial  be  granted,  unless  the 
plaintiff  within  twenty  days  from  date  consents  to  a  remission 
of  the  verdict  in  the  sum  of  $2,000,  thus  reducing  the  verdict 
to  the  sum  of  $3,000.*'  On  October  20,  1917,  plaintiff, 
through  her  attorneys,  applied  for  and  was  given  an  extension 
of  ** fifteen  days  additional  time  within  which  to  make  an 
election  on  motion  in  the  order  granting  a  new  trial.'*  There- 
after, on  November  10,  1917,  counsel  for  plaintiff,  for  reasons 
then  stated  to  the  court,  obtained  an  additional  fifteen  days 
time  **in  which  to  make  an  election  in  said  case."  Thereafter, 
on  November  23,  1917,  plaintiff,  through  her  attorneys,  served 
a  notice  in  writing  upon  defendant's  counsel,  stating  therein 
that  the  plaintiff  had  elected  to  remit  the  sum  of  $2,000  from 
the  verdict  theretofore  returned,  and  in  said  notice  further 
notified  counsel  that  plaintiff's  attorneys  would  apply  to  the 
court  for  an  order  denying  the  motion  for  a  new  trial  thereto- 
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fore  filed  by  the  defendant.  That  application  was  resisted  by 
defendant's  counsel,  and  on  December  1,  1917,  the  plaintiff 
was  given  until  December  8th  to  file  affidavits  in  support  of 
the  application  aforesaid.  Thereafter,  on  December  6th.  and 
before  the  expiration  of  the  time  within  which  plaintiff  had 
to  file  affidavits,  her  counsel  made  an  additional  application 
for  leave  to  remit  $2,000  from  the  verdict,  which  application 
was  made  **in  pursuance  of  section  3005,  Comp.  Laws  Utah 
1907,  and  upon  the  additional  grounds  of  excusable  neglect 
and  inadvertence.*'  The  reasons  for  the  application  are  set 
forth  at  great  length  in  the  affidavit  filed  in  support  thereof. 
We  do  not  deem  it  necessary  to  set  forth  the  facts  stated  in  the 
application.  It  is  sufficient  to  state  that,  in  view  that  the  facts 
were  in  effect  conceded  by  reason  of  not  having  been  ques- 
tioned, they  were  lunple  to  authorize  the  district  court  to 
grant  the  relief  applied  for  if  it  had  jurisdiction  to  act.  The 
district  court,  however,  without  passing  upon  the  merits  of 
the  application  and  refusing  to  consider  it,  and  upon  the  sole 
ground  that  it  had  exceeded  its  power  in  granting  an  exten- 
sion of  time  to  plaintiff  within  which  to  make  her  election  to 
remit  the  $2,000  from  the  verdict  and  judgment,  ruled  that 
the  conditional  order  granting  a  new  trial  had  by  its  terms 
become  absolute.  Thereafter,  upon  a  further  application  pur- 
suant to  said  section  3005,  and  upon  the  grounds  of  inad- 
vertence and  excusable  neglect,  the  court,  on  April  13,  1918, 
made  an  order  granting  plaintiff  leave  to  remit  said  $2,000 
from  the  verdict  and  judgment  theretofore  returned  and  en- 
tered in  this  case,  and  ordered  that  judgment  be  entered 
against  the  defendant  for  the  sum  of  $3,000  and  costs.  De- 
fendant prosecutes  this  appeal  from  that  judgment. 

The  only  errors  assigned  are:  (1)  That  the  court  etred  in 
granting  plaintiff  additional  time  on  October  20,  1917,  within 
which  to  make  her  election  to  remit  $2,000  from  the  verdict; 
(2)  that  the  court  erred  in  granting  plaintiff  additional  time 
on  November  10,  1917,  for  the  purposes  aforesaid;  (3)  that 
the  court  erred  in  permitting  plaintiff  to  remit  $2,000;  and 
(4)  that  the  court  erred  in  entering  judgment  in  favor  of 
plaintiff  and  against  the  defendant  for  the  sum  of  $3,000. 
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In  support  of  the  first  assignment  it  is  insisted  that  the  dis-. 
triet  court  exhausted  its  jurisdiction  and  power  when  it  made 
the  first  order,  granting  plaintiff  twenty  days  within  which  to 
remit  $2,000  from  the  verdict.  It  is  contended  that  when 
plaintiff  omitted  or  failed  to  remit  within  the  twenty  days 
fixed  by  the  court  the  conditional  order  of  the  court,  granting 
a  new  trial  unless  the  remission  were  made,  became  absolute 
on  the  expiration  of  the  twenty  days,  and  the  court  had  no 
further  jurisdiction  in  the  matter  except  to  proceed  to  try 
the  case  again.  In  support  of  their  contention  counsel  cite 
Luke  V.  Coleman,  38  Utah,  383,  113  Pac.  1023,  Ann.  Cas, 
1913B,  483 ;  Winninghum  v.  Philbrick,  56  Wash.  38,  105  Pac. 
144;  Brown  v.  Cline,  109  Cal.  156,  41  Pac.  862;  Holium  v. 
Oreif,  144  Cal.  521,  78  Pac.  11.  In  Luke  v.  Coleman  the  ques- 
tion involved  was  this :  The  district  court  had  denied  a  mo- 
tion for  a  new  trial  on  the  28th  day  of  October.  On  the  19th 
day  of  December  following  the  plaintiff  in  the  case  filed  a  mo- 
tion, asking  the  court  **to  grant  a  rehearing  and  reargument 
of  plaintiff's  motion  for  a  new  trial'' :  (1)  Because  the  court 
had  erred  in  denying  the  motion;  and  (2)  because  the  court 
had  ** attached  undue  weight  to  the  verdict  of  the  jury.*' 
What  the  plaintiff  there  asked  was  that  the  court  should  hear 
him  again  upon  the  same  questions  upon  which  he  had  al- 
ready been  heard.  In  other  words,  all  that  was  asked  was 
that  the  court  review  its  own  former  ruling  without  assigning 
any  cause  or  reason  except  that  the  court  had  erred.  It  was 
accordingly  held  that  the  court  had  exhausted  its  power"  in 
denying  the  motion  for  a  new  trial,  and  that  it  did  not  have 
the  power  to  review  its  own  rulings  upon  the  sole  ground  that 
it  had  erred  in  making  them.  Such  is  also  the  effect  of  the 
decisions  in  the  cases  cited  from  Washington  and  California. 
The  only  similarity  between  the  cases  just  referred  to  and 
the  case  at  bar  is  that  here,  as  in  those  cases,  a  motion  for  a 
new  trial  was  involved^  The  question  presented  by  appel- 
lant's first  assignment  is  therefore  manifestly  not  the  same  as 
was  the  question  presented  and  decided  in  Luke  v.  Coleman 
or  in  the  Washington  and  California  cases.  The  question 
raised  by  appellant's  first  assignment  in  this  case  is  whether 
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the  district  court  had  the  power  to  extend  the  time  within 
which  plaintiff  was  required  to  elect  whether  she  would  remit 
$2,000  from  the  amount  awarded  her  as  damages  or  whether 
she  would  submit  to  a  new  trial.  No  one  does,  or  can,  contend 
that  the  district  court  did  not  have  the  power  to  make  the 
conditional  order  and  in  connection  therewith  to  determine 
and  fix  the  time  within  which  plaintiff  should  be  required  to 
elect.  Nor  can  anyone  successfully  dispute  the  proposition 
that  the  time  plaintiff  should  be  given  to  elect  was  not  en- 
tirely within  the  sound  legal  discretion  of  the  court.  It  could 
have  fixed  any  reasonable  time  limit  within  which  plaintiff 
should  make  the  election.  In  view  of  that  fact,  why  could  not 
the  court  extend  the  time  limit  as  originally  fixed,  on  proper 
application  being  made  for  such  an  extension?  In  case  where 
a  court  may  fix  a  time  limit  within  which  a  party  to  an  action 
may  do  an  act  the  determination  of  which  is  manifestly  within 
the  court's  discretion,  why  has  it  not  the  inherent  power  to 
extend  the  time  limit  as  first  fixed?  We  confess  our  entire 
inability  to  perceive  any  reason  why  it  may  not  do  so.  As- 
suming, however,  that  the  court  did  not  have  inherent  power 
to  extend  the  time  as  fixed  in  the  conditional .  order,  it  cer- 
tainly had  the  power  to  do  so  under  Comp.  Laws  Utah  1917, 
section  7023,  which  was  in  full  force  and  effect  when  this  case 
was  tried  and  the  proceedings  therein  had.  That  ^section, 
among  other  things,  provides  that  in  **•  •  •  the  service 
or  filing  of  notices  other  than  of  appeal,  the  time  allowed  by 
this  Code  may  be  extended,"  etc.  Extensions  of  time  by  the 
trial  courts  when  timely  application  was  made  have  so  often 
been  approved  by  this  court  that  the  practice  has  become  ele- 
mentary. When,  therefore,  the  trial  court  imposed  the 
duty  on  plaintiff  to  elect  within  twenty  days  whether  1-8 
she  would  remit  $2,000  from  the  verdict  and  judg- 
ment as  entered  or  suffer  a  new  trial,  she  was  compelled  to 
make  her  election  known,  both  to  the  court  and  to  the  de- 
fendant. The  manner  of  making  it  knowTi  naturally  was  by 
the  service  of  a  notice  to  that  effect,  precisely  as  was  done  by 
plaintiff's  attorneys.  Why  such  a  notice  does  not  come  within 
the  provisions  of  section  7023  we  are  unable  to  perceive. 
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True,  the  time  fixed  by  the  court  within  which  plaintifFs  must 
elect  was  not  a  time  limit  fixed  by  a  statute.  If,  however,  the 
court  may  extend  the  time  limit  fixed  by  statute,  why  may  it 
not  also  extend  the  time  limit  which  was  originally  fixed  by 
the  exercise  of  its  own  discretion?  If  it  be  said,  however,  that 
the  notice  in  this  case  is  not  within  the  literal  terms  of  sec- 
tion 7023,  yet  it  is  clearly  and  manifestly  within  its  spirit 
It  has  been  held,  under  a  statute  precisely  like  section  7023, 
that  the  time  limit  fixed  by  the  trial  court  within  which  an 
act  was  required  to  be  performed  by  a  party  to  the  proceeding 
in  ordering  a  new  trial  could  be  extended  by  the  court.  Dick- 
inson V.  Smith,  139  Wis.  1,  120  N.  W.  406.  The  same  court 
also  held  that  relief  may  be  granted  in  such  a  case  under  a 
section'  similar  to  Comp.  Laws  Utah  1917,  section  6619,  to 
which  more  particular  reference  will  be  made  hereinafter. 
Guaranteed  Inv.  Co.  v.  Van  Metre,  158  Wis.  262,  149  N.  W. 
30,  Ann.  Cas.  1916E,  554.  We  are  of  the  opinion,  therefore, 
that  the  first  assignment  of  error  cannot  prevail. 

It  is  next  assigned  as  error  that  the  court  erred  in  granting 
another  extension  on  November  10,  one  day  after  the  pre- 
vious extension  had  terminated.  The  record,  however,  shows 
that  that  extension  was  made  upon  a  showing  of  inadvertence 
and  excusable  neglect.  By  doing  that,  therefore,  the 
discretion  and  power  of  the  court  were  invoked  under  4 
section  6619,  supra,  which  in  express  terms  provides 
that  a  court  may*  grant  relief  in  case  of  ''mistake,  inadvert- 
ence, surprise  or  excusable  neglect..''  While  the  showing  upon 
that  application  was  not  as  full  and  complete  as  it  could  have 
been  made,  as  appears  froin  the  supplementary  affidavits  of 
counsel,  yet  the  showing  was  sufficient  to  invoke  the  discre- 
tion and  power  of  the  court  to  act,  and  it  acted  upon  such 
showing.    This  assignment  must  therefore  also  fail. 

It  is  next  contended  that  the  court  erred  in  granting  plain- 
tiff's application  to  remit  $2,000  from  the  verdict  and  judg- 
ment as  originally  entered.  That  application  was  also  made 
pursuant  to  section  6619,  and  the  facts,  showing  why  the  elec- 
tion by  the  plaintiff  was  not  made  within  the  time  limit  orig- 
inally fixed  by  the  court,  and  her  excuse  for  not  electing  and 
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why  no  prejudice  resulted  to  the  appellant  by  the  delay,  were 
full  and  complete.  The  statement  of  facts  made  was  neither 
questioned  nor  disputed.  True,  the  court,  for  the  reasons 
hereinbefore  stated,  had  rule&  that  plaintiff's  election  came 
too  late.  That  ruling  was,  however,  inadvertently  made,  and 
without  considering  her  application  upon  merits.  When  the 
court's  attention  was  directed  by  plaintiff's  counsel  to  the 
fact  that  it  had  acted  inadvertently  and  had  ignored  the  fact 
that  plaintiff's  application  was  in  fact  based  upon  the  pro- 
visions of  section  6619,  the  court  set  aside  the  ruling  it  had 
thus  inadvertently  made,  and  granted  the  relief  prayed  for 
pursuant  to  said  section.  We  know  of  no  case  wherein 
it  was  held  that  the  court's  action  in  that  regard  was  5 

without  jurisdiction  or  even  improper.  Indeed,  the 
Supreme  Courts  of  both  California  and  Washington,  upon 
whose  decisions  appellant  relies,  as  we  have  seen,  have  held 
that  where  the  application  for  relief  is  based  upon  sec- 
tion 6619,  which  corresponds  to  section  473  of  the  California 
Code  of  Civil  Procedure,  and  to  section  4953  of  Ballinger's 
Code  of  Washington,  the  rule  laid  down  in  the  cases  of  Win- 
ningham  v.  PhUbrick  and  Holtum  v.  Greif  and  Brown  v.  Cline 
does  not  apply.  See  Frosi  v.  Los  Angeles  Ry,  Co,,  165  Cal. 
365,  132  Pac.  443,  and  Little  Bill  v.  Dyslin,  51  Wash.  675,  99 
Pac.  1026.  In  referring  to  an  order  granting  a  new  trial  upon 
the  condition  that  the  prevailing  party  remit  a  specified 
amount  from  the  verdict  Mr.  Justice  SHAW  of  the  Supreme 
Court  of  California,  in  Frost  v.  Los  Angeles  Ry,  Co,,  supra, 
says  "after  such  an  order  is  made,  the  court  below  has  no 
power  to  change  it,  except  by  proceedings  taken  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure.  •  •  •"  (Italics 
ours.)  Section  473,  referred  to,  corresponds  to  our  sec- 
tion 6619.  To  the  same  effect  is  the  holding  of  the  Washing- 
ton Supreme  Court  in  the  case  last  referred  to  from  that  state. 
While  in  those  cases  the  rule  laid  down  in  Luke  v.  Coleman  is 
adhered  to,  yet  that  rule  is  limited  to  cases  where  no  applicar 
tion  for  relief  is  made  pursuant  to  section  6619.  The  very 
courts,  therefore,  upon  whose  decisions  the  opinion  in  Luke  v. 
Coleman  is  based,  and  upon  which  appellant  relies,  clearly  au- 
Vol.  65—31 
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thorize  the  proceedings  had  in  and  the  ruling  that  was  made 
by  the  district  court  in  this  case.  While  we  firmly  adhere  ta 
the  rule  laid  down  in  Luke  v.  Coleman  when  limited  to  the 
facts  and  circumstances  of  that  case,  yet  we  say  without 
hesitation  that  if  that  decision  ^hall  be  held  to  mean  what 
appellant  contends  for,  it  would  have  to  be  modified,  since  to 
thus  construe  it  would  disregard  and  nullify  the  provisions 
of  section  6619.  It  has  uniformly  been  held  by  this  court  that 
where  a  time  limit  fixed  by  the  statute  or  by  the  order  of  court 
expired  without  obtaining  an  extension,  relief  may,  neverthe- 
less, be  had  under  section  6619.  For  illustrative  cases  see 
Felt  V.  Cook,  31  Utah,  299,  87  Pac.  1092,  Tooele  Imp.  Co,  v. 
Hoffman,  44  Utah,  532,  141  Pac.  744,  and  Moyle  v.  McKean, 
49  Utah,  93,  162  Pac.  63. 

What  has  been  said  also  disposes  of  the  other  two  assign- 
ments. We  remark  that  while  the  proceedings  on  the  motion 
for  a  new  trial  in  this  case  were  irregular,  yet  the  district 
court  clearly  acted  within  its  power  and  jurisdiction  in  grant- 
ing relief  to  plaintiff,  and  in  view  that  it  is  not  contended  that 
errors  of  law  or  other  irregularities  occurred  at  the  trial,  and 
as  found  by  the  district  court,  and  that  the  only  defect  in  the 
proceedings  was  that  in  the  judgment  of  the  district  court  the 
jury  had  awarded  plaintiff  more  damages  than  it  thought  she 
should  have,  which  defect  was  fully  cured  by  the  remittitur, 
it  would  almost  be  a  travesty  of  justice  to  deprive  her  of  the 
right  to  enforce  her  judgment.  Moreover,  in  view  that  no  er-  "^ 
rors  are  complained  of  except  the  somewhat  technical  ones 
herein  considered,  this  court  may  not  reverse  the  judgment. 
We  have  frequently  called  attention  to  Comp.  Laws  Utah, 
sections  6622,  6968,  the  first  of  which  provides  that  the  courts 
must  ''disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings, which  does  not  affect  the  substantial  rights  of  the 
parties  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect'';  and  the  second  of  6 

which  provides  *'no  exception  shall  be  regarded  unless 
the  decision  excepted  to  is  material  and  prejudicial  to  the 
substantial  rights  of  the  party  exceptjng.'*    In  view  of  those 
sections,  and  under  the  decisions  of  this  court,  it  would  be  a 
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difficult  matter  to  find  a  good  reason  for  reversing  a  judgment 
where  the  appealing  party  does  not  complain  of  any  error  oc- 
curring at  the  trial,  and  where  it  is  not  claimed  that  he  did 
not  have  a  fair  trial.  It  would  seem  that  under  such  circum- 
stances, if  the  court  had  jurisdiction  to  make  the  ruling  com- 
plained of,  no  irregularity  in  the  proceeding  on  the  motion 
for  a  new  trial  culminating  in  the  denial  of  such  motion  could 
te  sufficient  to  authorize  a  reversal  of  the  judgment  by  this 
court. 

For  the  reasons  stated  the  judgment  should  be,  and  it  ac- 
cordingly is,  affirmed,  with  costs  to  plaintiff. 

CORFMAN,  C.  J.,  and  GIDEON  and  THURMAN,  JJ., 
and  MORGAN,  District  Judge,  concur. 

WEBER,  J.,  being  disqualified,  did  not  participate  herein. 


AMERICAN  FUEL  CO.  OF  UTAH  v.  INDUSTRIAL  COM- 
MISSION OF  UTAH  et  al. 

No.  3432.     Decided  January  28.  1920.     (187  Pac.  633.) 

Masteb  and  Sbbvant— Employbb  Pbocubinq  Insubance  Provided  fob 
BY  Workmen's  CJompensation  Act  Not  Released  from  Liability. 
Under  Comp.  Laws  1917,  sections  3113,  3114,  3116-3119,  and  sec- 
tions 3126  and  3134,  the  employer  is  primarily  liable  for  com- 
pensation to  an  employ^,  •and  the  fact  that  the  employer  has 
complied  with  section  3114  by  insuring  payment  of  compensa- 
tion does  not  relieve  the  employer  where  the  insurer  is  in- 
solvent; default  of  either  employer  or  insurer  not  excusing  pay- 
ment by  the  other. 

Proceedings  for  compensation  by  Theras  Lappas,  employe, 
opposed  by  the  American  Fuel  Company  of  Utah,  employer. 

Award  for  claimant,  and  the  employer  petitions  for  a  writ 
of  certiorari  directed  to  the  Industrial  Commission  of  Utah. 

Petition  dismissed. 
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Dey,  Hoppaugh  dk  Mark,  of  Salt  Lake  City,  for  plaintiff. 

Dan  B.  Shields,  Atty.  Gen.,  and  0.  C.  Dolby,  James  TI. 
Wolfe,  and  H.  Van  Dam,  Jr.,  Asst.  Attys.  (Jen.,  for  defend- 
ants. 

WEBER,  J. 

Plaintiff,  a  corporation  nnder  the  laws  of  Utah,  procured 
the  issuance  by  this  court  of  a  writ  of  certiorari  directed  to 
defendants.  In  its  petition  plaintiff,  inter  alia,  alleges  that 
on  April  21,  1919,  Theras  Lappas  filed  an  application  with 
the  Industrial  Commission  praying  for  compensation  for  per- 
sonal injuries  suffered  by  accident  arising  out  of  and  in  the 
course  of  the  employment  of  said  applicant  by  the  American 
Fuel  Company,  the  plaintiff;  that  on  the  26th  of  September, 
1919,  a  formal  hearing  was  had  before  the  Industrial  Com- 
mission when  the  plaintiff  appeared  and  presented  evidence 
showing  that  it  had  complied  with  the  requirements  of  sec- 
tion 3114,  Comp.  Laws  Utah  1917,  and  had  secured  compensa- 
tion to  its  employes  by  insuring  and  keeping  insured  the  pay- 
ment of  said  compensation  in  the  Guardian  Casualty  &  Guar- 
anty Company,  a  stock  corporation,  authorized  to  tl-ansact  the 
business  of  workmen's  compensation  insurance  in  this  state, 
and  that  on  said  date  petitioner  held  a  binding  policy  of  insur- 
ance in  said  Guardian  Casualty  &  Guaranty  Company  executed 
and  delivered  to  it  in  conformity  with  the  provisions  of  the 
Workmen's  Compensation  Act;  that  the  policy  covered  the 
payment  of  compensation  to  all  of  its  employes  at  its  mines  at 
Neslen,  Utah,  including  the  applicant,  Theras  Lappas;  that 
said  policy  was  in  full  force  and  effect  at  the  time  of  said 
accident,  to  wit,  July  25,  1917;  that  the  Guardian*  Casualty 
&  Guaranty  Company  recognized  its  liability  to  the  applicant 
and  for  a  considerable  period  of  time  made  payments  to  him, 
as  compensation  and  hospital  expense,  to  an  amount  in  excess 
of  $550;  that  the  Guardian  Casualty  &  Guaranty  Company 
does  not  deny  its  liability,  but  that  said  company  is  in  the 
hands  of  a  receiver ;  that  on  October  29,  1919,  the  Industrial 
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Commission  made  and  entered  its  award  and  order  requiring 
petitioner  to  pay  to  the  applicant  the  sum  of  $968.95  as  com- 
pensation for  said  injuries;  that  on  November  22,  1919,  the 
petitioner  made  application  for  rehearing  before  the  Indus- 
trial Commission  on  the  ground  that  the  Industrial  Commis- 
sion was  without  jurisdiction  to  order  petitioner  to  pay  the 
award  and  that  said  commission  acted  in  excess  of  its  powers 
in  making  and  entering  said  award. 

Defendants  have  filed  a  demurrer  to  the  petition  on  the 
ground  that  the  facts  therein  stated  are  not  sufScient  to  con- 
stitute a  cause  of  action.  It  is  the  claim  of  petitioner  that  by 
procuring  insurance  it  was  relieved  from  all  liability  to  pay 
compensation  to  its  injured  employ^,  and  that  the  sole  lia- 
bility to  pay  the  compensation  ordered  by  the  commission  de- 
volved upon  the  Guardian  Casualty  &  Guaranty  Company, 
the  insolvent  insurance  carrier. 

Comp.  Laws  Utah  1917,  sections  3113  and  3114,  are  as 
follows: 

"Sec.  3113.  If  a  workman  receives  personal  injury  by  accident 
arising  out  of  and  in  the  course  of  his  employment,  his  employer 
or  the  insurance  carrier  shall  pay  compensation  in  the  amounts  and 
to  the  person  or  persons  hereinafter  specified. 

"Sec.  3114.  Employers,  but  not  including  municipal  bodies,  shall 
secure  compensation  to  their  employ^  in  one  of  the  following 
ways: 

"(1)  By  insuring  and  keeping  insured  the  payment  of  such  com- 
pensation with  the  state  insurance  fund;  or 

"(2)  By  insuring  and  keeping  insured  the  payment  of  such  com- 
pensation with  any  stock  corporation  or  mutual  association  author- 
ized to  transact  the  business  of  workmen's  compensation  insurance 
in  the  state;  or 

"(3)  By  furnishing  to  the  commission  satisfactory  proof  of 
financial  ability  to  pay  direct  the  compensation  in  the  amount  and 
manner  and  when  due  as  provided  for  in  this  titles 

"In  the  latter  case  the  commission  may  in  its  diitcretlon  require 
the  deposit  of  acceptable  security,  indemnity,  or  bond  to  secure  the 
payment  of  compensation  liabilities  as  they  are  incurred.  All 
stock  corporations  or  mutual  associations  transacting  the  business 
of  workmen's  compensation  insurance  in  Ihis  state  under  the  terms 
of  subdlTlsion  2  of  this  section  shall  be  subject  to  the  rules  and 
regulations  of  the  commission  iMth  respect  to  rates  to  be  charged, 
and  methods  of  compensation  to  be  used." 
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What  is  meant  by  the  words  **  employers  shall  secure  com- 
pensation to  their  employes** ?  Does  it  mean  they  shall  obtain 
an  insurance  policy  and  thereby  be  relieved  of  all  responsi- 
bility to  the  employes  who  have  no  voice  in  making  the  selec- 
tion of  the  insurance  carrier^  Or  does  it  not  plainly  appear, 
both  from  the  letter  and  the  spirit  of  the  law,  that  the  em- 
ployer ''shall  secure" — ^make  sure,  make  more  certain — ^the 
payipent  of  compensation,  leaving  the  obligation  still  that  of 
the  employer?  The  primary  obligation  on  the  part  of  the 
employer  is  to  pay  compensation  when  awarded.  Insurance  is 
incidental,  though  important.  It  is  necessary  because  em- 
ployers sometimes  fail  in  business  and  because  payments  to 
injured  employes  or  their  dependents  are  frequently  distrib- 
uted over  long  periods  of  time.  To  make  more  certain  the 
prompt  payment  of  these  awards  the  insurance  feature  was 
provided  by  the  law.  *  In  harmony  with  section  3114  is  sec- 
tion 3116,  which  reads : 

"Every  policy  of  insurance  covering  the  liability  of  the  employer 
for  compensation,  whether  issued  by  the  commission  or  by  a  stock 
oompany,  or  by  a  mutual  association  authorized  to  transact  work- 
men's compensation  insurance  in  this  state,  shall  coyer  the  entire 
liability  of  the  employer  to  his  employes  covered  by  the  policy  or 
contract,  and  also  shall  contain  a  provision  setting  forth  the  right 
of  the  employes  to  enforce  in  their  own  names,  either  by,  at  any 
time,  filing  a  separate  claim  or  by,  at  any  time,  making  the  insur- 
ance carrier  a  party  to  the  original  claim,  the  liability  of  the  insur- 
ance carrier  in  whole  or  in  part  for  the  payment  of  such  compensa- 
tion; provided,  however,  that  payment  in  whole  or  in  part  of  such 
compensation,  by  either  the  employer  or  the  insurance  carrier,  shall, 
to  the  extent  thereof,  be  a  bar  to  the  recovery  against  the  other  of 
the  amount  so  paid." 

Why  provide  that  the  employe  file  a  separate  claim  against 
the  insurance  carrier  if  the  employer  is  not  liable,  and  why 
make  the  insurance  carrier  a  party  to  the  original  claim? 
Why  provide  that  payment,  in  whole  or  in  part,  by  either  the 
employer  or  the  insurance  carrier,  shall,  to  the  extent  thereof, 
be  a  bar  to  the  recovery  against  the  other  of  the  amount  so 
paid,  unless  both  are  liable  ?  '       • 

Section  3117  provides : 

"Eivery  such  policy  and  contract  shall  contain  a  provision  that. 
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as  between  the  employ^  and  the  insurance  carrier,  the  notice  to  or 
knowledge  of  the  occurrence  of  the  injury  on  the  part  of  the  em- 
ployer shall  be  deemed  notice  or  knowledge,  as  the  case  may  be, 
on  the  part  of  the  Insurance  carrier;  that  jurisdiction  of  the  em- 
ployer shall,  for  the  purpose  of  this  title,  be  jurisdiction  of  the 
insurance  carrier,  and  that  the  insurance  carrier  shall  in  all  things 
be  bound  by  and  subject  to  the  orders,  findings,  decisions,  and 
awards  rendered  against  the  employer  for  the  payment  of  compen- 
sation under  the  proyislons  of  this  title." 

If  the  employer  is  relieved  from  liability  when  he  proenrcR 
his  insurance,  why  should  an  award  be  rendered  against  him? 
The  employer  is  the  one  against  whom  jurisdiction  must  be 
obtained,  and  the  insurance  company  is  bound  by  the  orders 
and  awards  against  the  employer,  whose  primary  liability 
seems  to  be  recognized  by  the  section  just  quoted. 

Section  3118  reads: 

"Eivery  such  policy  and  contract  shall  contain  a  provision  to  the 
effect  that  the  insolrency  or  bankruptcy  of  the  employer,  and  his 
discharge  therein,  shall  not  relieye  the  Insurance  carrier  from  the 
payment  of  compensation  for  injuries  or  death  sustained  by  an  em- 
ploy6  during  the  life  of  such  policy  or  contract" 

Discussing  the  above  section,  the  Attorney  General  aptly 
says  in  his  brief: 

''In  considering  thi^  section  the  thought  inunediately  occurs  why, 
if  the  employer  is  not  liable,  provide  that  insolvency  or  bankruptcy 
shall  not  relieve  the  insurance  carrier?  If  he  was  never  liable, 
under  the  plaintifTs  theory,  why  should  his  Insolvency  or  solvency, 
bankruptcy  or  prosperity,  make  any  difference  in  its  effect  upon 
the  insurance  carrier?  This  isection  was  inserted  to  save  the  situ- 
ation from  the  principle  that  an  Insolvency  or  bankruptcy,  or  a 
discharge  therefrom,  of  the  employer  should  relieve  the  insurance 
carrier.  But  why  should  it  be  necessary  to  save  the  situation  from 
such  a  legal  principle  if  the  carrier  were,  from  the  beginning,  the 
only  and  original  one  liable?  Why  speak  of  him  not  being  released 
on  the  contingency  of  the  employer  being  unable  to  pay  because  of 
insolvency  or  bankruptcy,  if  the  employer  was  never  liable,  regard- 
lees  of  him  being  solvent  or  insolvent,  bankrupt  or  flourishing?" 

Section  3119  is  as  follows: 

"Each  county,  city,  town,  or  school  district  which  Is  liable  to  its 
employes  for  compensation  may  insure  in  the  state  insurance  fund 
or  pay  compensation  direct" 

If  a  county,  city,  town,  or  school  district  procures  insur- 
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ance,  it  certainly  is  not  absolved  from  its  primary  liability  to 
pay  compensation,  and  yet  there  is  no  difference  as  between 
private  and  public  employers;  both  are  liable  for  compenssr 
tion ;  but  the  public  employer  is  exempt  from  the  obligation  to 
secure  such  payment.  Otherwise  their  obligations  are  the 
same. 

Section  3126  is  as  follows : 

"If  a  workman  who  has  heen  hired  in  this  state  receives  personal 
injury  by  accident  arising  out  of  and  In  the  course  of  such  employ- 
ment, he  shall  be  entitled  to  compensation  according  to  the  law 
of  this  state  as  provided  for  in  this  title,  even  though  such  injury 
was  received  outside  of  this  state.  If  a  workman  who  has  been 
hired  outside  of  this  state  is  injured  while  engaged  in  his  employer's 
business,  and  is  entitled  to  compensation  for  such  injury  under  the 
law  of  the  state  where  he  was  hired,  he  shall  be  entitled  to  enforce 
against  his  employer  his  rights  in  this  state  if  his  rights  are  such 
that  they  can  reasonably  be  determined  and  dealt  with  by  the  com- 
mission and  the  court  in  this  state." 

The  provision  that  the  employ^  shall  be  entitled  to  enforce 
his  rights  against  his  employer  is  another  recognition  of  the 
principle  that  the  employer  is  primarily  liable  for  compensa- 
tion. This  thought  is  emphasized  in  section  3132,  which  reads, 
in  part: 

'The  right  to  recover  compensation  pursuant  to  the  provisions  of 
this  title  for  injuries  sustained  by  an  employ^  shall  be  the  exclusive 
remedy  against  the  employer.    ♦    ♦    ♦ " 

Section  3134  reads : 

"EiVery  employ^,  or  his  legal  representative  in  case  death  results, 
who  makes  application  for  an  award,  or  accepts  compensation  from 
an  employer,  waives  his  right  to  exercise  his  option  to  institute 
proceedings  in  any  court.  Every  employ^,  or  his  legal  represwita- 
tive  in  case  death  results,  who  exercises  his  option  to  institute  pro- 
ceedings in  court,  as  provided  in  this  title,  waives  his  right  to  any 
award  or  direct  payment  of  compensation  from  his  employer." 

It  will  be  noticed  that  this  section  uses  the  words  "com- 
pensation from  an  employer'*  and  "direct  payment  of  com- 
pensation from  his  employer" — ^not  from  the  insurance  car- 
rier. 

Section  3127  provides  that  employers  who  comply  with  the 
provisions  of  section  3114  shall  not  be  liable  to  respond  in 
damages  for  injuries  sustained  by  their  employes  not  result- 


Digitized  by 


Google 


1920]  SUPREME  COURT  OF  UTAH  489 

Certiorari.    Award  Annulled. 

ing  in  death.  If,  by  complying  with  section  3114  and  obtain- 
ing insurance,  relieves  the  employer  from  all  liability,  as  con- 
tended by  plaintiff,  why  say  he  *'is  not  liable  to  respond  in 
damages,"  leaving  the  unavoidable  inference  that  he  is  still 
liable  for  compensation  t 

Reading  the  statute  as  a  whole,  and  considering  all  of  its 
provisions,  the  plain  and  unmistakable  import  of  the  language 
of  the  act  compels  the  conclusion  that  the  right  to  compensa- 
tion arises  out  of  the  relation  existing  between  employer  and 
employe;  that  compensation  is  a  tax  upon  industry  or  upon 
the  employer's  business,  a  tax  that  is  added  to  the  price  of 
the  product  and  is  ultimately  paid  by  the  consumer;  that  the 
employer  is  primarily  liable  for  compensation  to  the  employ^ ; 
that  both  employer  and  insurance  carrier  are  liable  for  the 
payment  of  compensation  to  the  injured  employ^;  and  that 
the  default  of  either  will  not  excuse  payment  by  the  other. 

The  demurrer  to  the  petition  is  therefore  sustained;  plain- 
tiff's petition  is  dismissed,  and  the  commission's  award  is 
aflSrmed.    Plaintiff  to  pay  costs. 

CORPMAN,  C.  J.,  and  GIDEON  and  THURMAN,  JJ., 
concur. 

FRICK,  J.,  being  disqualified,  did  not  participate  herein. 


JONES  et  al.  v.  INDUSTRIAL  COTWHISSION  OP  UTAH 

et  al. 

No.   3412.   Decided   January  30,   1920.      (187   Pac.   833.) 

Masteb  and  Servant — E}mplot£  on  OMDpebattve  Threshing  Ma- 
chine "Agricultural  Laborer"  Within  Workmen's  Ck>MPENSA- 
TioN  Act.  Where  a  number  of  farmers  purchased  a  threshing 
machine  for  the  purpose  of  threshing  their  own  grain  and  used 
it  principally  for  that  purpose,  such  primary  purpose  is  con- 
trolling, and  so  one  employed  to  assist  in  threshing  operations 
is  an  agricultural  laborer  within  the  Workmen's  Compensa- 
tion Act,  even  though  gn'ain  of  others  than  the  owners  of  the 
machine  was  thrashed. 
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GIDEON  and  WEBER,  JJ.,  dissenting. 

Original  proceedings  by  David  Jones  and  others  for  writ  of 
certiorari  to  the  Industrial  Commission,  to  review  the  pro- 
ceedings of  the  commission  in  awarding  compensation  for  the 
death  of  one  Joseph  Hjrrum  Rowley. 

Findings,  conclusions,  and  award  op  commission  set 
aside  and  annulled. 

Earvey  Cliiff,  of  Provo,  for  plaintiffs. 

Dan  B.  Shields,  Atty.  Gen.,  and  0.  C.  DcUby,  James  H. 
Wolfe,  and  11.  Van  Dam,  Jr,,  Asst.  Attys.  (Jen.,  for  de- 
fendants. 

THURMAN,  J. 

Plain tiflfe  have  applied  to  this  court  for  a  writ  of  certiorari 
to  review  the  proceedings  of  the  Industrial  Commission  of 
Utah  in  awarding  compensation  for  the  death  of  one  Joseph 
Hyrura  Rowley,  which  occurred  August  13,  1918. 

The  plaintiffs  were  the  owners  of  a  threshing  machine,  and 
Rowley  was  in  their  employ  when  the  accident  occurred 
which  resulted  in  his  death.  The  defendant  commission, 
among  other  things,  found  that  the  machine  was  operated 
primarily  for  the  purpose  of  threshing  the  crops  of  the  owners 
of  the  machine,  but  inasmuch  as  they  were  preparing  to 
thresh  the  crop  of  a  son  and  renter  of  one  of  the  owners,  and 
did  thresh  a  part  of  said  crop  on  the  day  of  the  accident,  and 
also  threshed  for  the  public  during  the  season  of  1918,  the 
commission  concluded  that  the  plaintiffs  were  engaged  in  com- 
mercial threshing,  that  Rowley  was  not  an  agricultural  la- 
borer, and  that  therefore  compensation  should  be  awarded  to 
his  minor  dependents,  and  funeral  expenses  allowed.  These 
findings  and  conclusions  are  challenged  by  plaintiflfe,  and  they 
insibt  that  the  commission  was  without  jurisdiction  to  make 
the  award. 
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The  statute  expressly  excludes  from  its  operation  "agricul- 
tural laborers  and  domestic  servants.  Comp.  Laws  1917, 
section  3111,  as  amended  in  Session  Laws  19X9,  page  156.  , 

While  many  questions  are  presented  by  plaintifb  for  our 
consideration,  the  only  question  that  need  be  determined  is, 
Was  the  deceased,  Rowley,  at  the  time  of  his  death,  employed 
as  an  "agricultural  laborer"  as  that  term  is  used  in  the 
Workmen's  Compensation  Act?  If  he  was,  the  commission 
was  without  jurisdiction  to  make  the  award;  if  he  was  not, 
the  findings  ^  and  conclusions  of  the  commission  are  unas- 
sailable. 

The  facts  pertinent  to  a  determination  of  the  question  are, 
in  substance,  as  follows :  The  plaintiffis  are  all  farmers  resid- 
ing in  Utah  county.  Several  years  ago,  having  suffered  con- 
siderable inconvenience  and  loss  in  failing  to  get  their  grain 
threshed  in  due  season,  they  conceived  the  idea  of  co-operating 
together  in  the  purchase  of  a  machine,  as  found  by  the  com- 
mission^  primarily  for  the  purpose  of  threshing  their  own 
grain.  During  the  first  two  or  three  years,  while  paying  for 
the  machine,  they  did  considerable  threshing  for  the  public. 
After  that  they  did  less,  and  limited  their  outside  threshing 
generally  to  crops  lying  along  the  route  from  the  farm  of  one 
co-owner  to  another,  and  on  occasions  when  it  would  not  seri- 
ously interfere  with  the  threshing  of  their  own  crops.  The 
commission  found  that  they  did  commercial  threshing  for  the 
public  during  the  season  of  1918,  but  the  undisputed  fact  is 
it  was  not  done  until  after  the  unfortunate  accident  to  which 
we  have  referred.  No  grain  whatever  was  threshed  in  1918 
until  after  the  death  of- Rowley.  They  were  making  prepara- 
tions to  thresh  on  the  day  of  the  accident,  and  the  deceased 
was  assisting  in  the  preparations.  He  was  sent  with  a  team 
and  wagon  for  a  tank  of  water  for  the  engine,  and  was  in- 
structed not  to  ride  on  the  tank,  as  it  was  considered  dan- 
gerous. He  disregarded  the  instruction,  and  not  only  rode 
on  the  tank,  but  attempted  to  do  so  by  standing  thereon,  from 
which  position  he  fell  or  was  thrown,  resulting  in  his  death. 
After  his  death  on  the  same  day  plaintiffs  proceeded  to  thresh 
the  grain  of  one  Calvin  Meldrum,  a  son  and  renter  of  James 
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Meldrum,  one  of  the  owners  of  the  machine.  The  grain  was 
grown  on  the  farm  of  said  owner,  and  he  and  his  son  resided 
together  on  the  farm. 

After  the  accident  the  owners  of  the  machine,  acting  upon 
legal  advice,  procured  insurance  under  the  Industrial  Act, 
and  did  more  or  less  custom  work  during  the  remainder  of 
the  season. 

The  owners  of  the  machine  were  not  formally  organized, 
either  as  a  corporation  or  voluntary  association.  Their  re- 
spective interests  were  denominated  *' shares,'*  each  diare 
representing  a  cash  contribution  of  fifty  dollars  to  the  pur- 
chase of  the  machine.  Together  they  employed  three  or  four 
men,  who  were  paid  by  the  owners  so  much  for  every  hundred 
bushels  threshed.  The  owners  themselves  who  worked  on  the 
machine  were  paid  in  the  same  manner.  It  is  contended  by 
plaintiflEs  that  less  than  four  men  were  employed  by  them, 
but  we  are  of  the  opinion  the  commission  was  justified  in  find- 
ing otherwise. 

The  number  of  adjudicated  cases  respecting  questions  an- 
alogous to  the  one  here  presented  is  exceedingly  limited.  This 
should  not  be  a  matter  of  wonder  when  we  consider  that  work- 
men's  compensation  laws  are,  in  most  cases,  of  comparatively 
recent  origin.  We  have  found  no  case  substantially  identical 
in  its  facts  with  the  present  case.  The  nearest  analogy  we 
have  been  able  to  find  are  cases  in  which  threshing  machines 
\  or  other  farm  machinery  have  been  devoted  entirely  to  custom 
work  for  the  community,  instead  of  being  used  principally  on 
the  ci'ops  of  those  who  own  the  machine.  Even  as  to  those 
cases  there  is  a  marked  conflict  among  the  authorities.  Some 
of  the  cases  hold  that  when  a  farm  machine,  such  as  a  hay 
bailer,  corn-shredder,  or  threshing  machine,  is  used  even  for 
custom  work,  the  business  is  farm  work,  and  the  employ^ 
employed  thereon  are  farm  laborers.  Other  cases  take  the 
contrary  view.  We  find  no  case  whatever  which  holds  that 
the  work  is  not  farming,  and  the  employes  not  farm  laborers, 
where  the  machine  is  used  primarily  by  the  owners  for  use 
on  their  own  farms.  The  cases  we  have  reviewed  holding  that 
where  machines  are  used  for  custom  work  the  employes  there- 
on are  not  farm  laborers  are  as  follows : 
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White  V.  Loades,  178  App.  Div.  236,  164  N.  Y.  Supp.  1023, 
in  which  it  is  held  that  a  man  traveling  through  the  country 
with  a  threshing  machine  and  stopping  at  different  farms  to 
thresh  grain  and  beans  is  not  engaged  in  farming,  and  his 
employes  are  not  farm  laborers,  within  the  meaning  of  the 
New  York  Workmen's  Compensation  Act  (Consol.  Laws, 
chapter  67). 

Vincent  v.  Taylor  Bros,,  180  App.  Div.  818, 168  N.  Y.  Supp. 
287,  in  which  the  court  seems  inclined  to  hold  to  the  same 
effect,  although  the  case  was  not  decided  on  account  of  a  de- 
fective record. 

In  re  Boyer,  a  case  from  the  Appellate  Court  of  Indiana, 
117  N.  E.  507,  in  whi^h  the  facts. are  substantially  similar  to 
those  in  the  New  York  case  first  above  cited  and  the  holding 
the  same.  In  the  course  of  the  opinion,  however,  the  court 
sfiys: 

"If  farmers  generally  owned  threshing  outfits  and  were  In  the 
habit  of  threshing  their  own  grain,  and  the  claimant  had  been 
employed  by  the  farmers  to  assist  in  the  work  of  threshing,  and 
had  been  injured  while  doing  such  work,  a  more  serious  question 
would  be  presented.'* 

Miller  &  LuXy  Inc.,  v.  Industrial  Ace,  Com.  of  Cal.  ei  al., 
32  Cal.  App.  250,  162  Pac.  651.  This  case  can  be  more  easily 
comprehended  by  the  reader  by  quoting  two  paragraphs  from 
the  headnotes  which  clearly  indicate  both  the  facts  and  the 
law  as  determined  by  the  courts: 

"One  employed  as  carpenter  and  foreman  in  charge  of  the  con- 
struction of  a  cottage  for  employ^  upon  one  of  the  numerous  prop- 
erties of  a  large  corporation,  chartered,  among  other  things,  to 
construct  buildings  necessary  to  its  business  and  whose  business 
had  for  years  included  the  construction,  improyement,  etc.,  of 
buildings  on  its  properties,  requiring  the  constant  employment  of 
carpenters  thereon,  was  employed  in  the  'usual  course  of  the  trade, 
business,  profession,  or  occupation  of  his  employer'  within  the 
Workmen's  Compensation  Act. 

"Such  employ^  did  not  come  within  the  express  exclusion  of  sec- 
tion 14  of  the  Workmen's  Compensation  Act,  as  one  engaged  in 
'farm  labor,'  notwithstanding  the  building  which  he  was  engaged 
in  constructing  was  upon  a  ranch  property  of  his  employer." 

Shafter  Estate  Co,  v.  Industrial  Ace.  Com.  of  California 
et  al,  175  Cal.  522,  166  Pac.  24.    For  the  reaftons  stated  in 
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the  case  next  preceding,  we  quote  from  this  case  two  para- 
graphs of  the  syllabus : 

"Where  plaintiffs  decedent  was  employed  to  patrol  defendant's 
ranch  as  gamekeeper,  and  was  also  expressly  instructed  to  aid 
defendant's  lessees  in  kUling  a  deer,  and  in  the  course  of  the  hunt 
he  was  accidentally  shot  by  one  of  the  lessees,  the  accident  occurred 
in  the  course  of  the  employment 

"Workmen's  Compensation  Act  (Acts  1913,  page  279,  section  14, 
excluding  from  the  beneficiaries  thereof  'any  employ^  engaged  in 
farm,  dairy,  agricultural,  riticultural  or  horticultural  labor,  in  stock 
or  poultry  raising,'  does  not  include  a  gamekeeper  employed  to 
patrol  a  ranch  to  eject  poachers  and  to  aid  in  hunting  deer." 

The  California  eases  can  hardly  be  said  to  be  even  remotely 
in  point.  It  would  require  an  exceedingly  strained  interpre- 
tation of  the  law  to  exclude  these  employes  from  the  operation 
of  the  act  on  the  grounds  that  they  were  farm  laborers. 

Defendant  also  cites  the  case  of  Anderson  v.  Olen,  Indiana 
Industrial  Board  No.  32,  as  the  same  appears  in  the  notes  to 
13  N.  C.  C.  A.  84.  This  case  is  pertinent  to  the  point  that 
when  a  person  is  employed  by  employers  engaged  as  inde- 
pendent contractors  loading  hay,  shredding  fodder  and  filling 
silos  as  a  distinct  and  independent  business  the  employes  are 
not  farm  laborers. 

It  must  be  conceded  that  Indiana,  as  far  as  its  Industrial 
Board  and  Appellate  Court  are  concerned,  is  wedded  to  the 
doctrine  thus  announced.  The  same  may  be  said  of  the  New 
York  Supreme  Court.  Neither  of  these  states  has  determined 
the  question  in  its  court  of  last  resort. 

The  foregoing  cases  are  the  only  autliorities  for  defendant 
that  have  been  called  to  our  attention,  or  that  we  have  been 
able  to  find  in  our  independent  research,  that  are  in  any  sub- 
stantial sense  analogous  to  the  case  at  bar.  On  the  other 
hand,  the  California  Industrial  Accident  Commission  has  fre- 
quently passed  upon  the  question,  and  has  consistently  ad- 
hered to  the  doctrine  that  one  employed  to  operate  a  machine 
ufied  as  a  farming  implement  is  engaged  in  farm  labor  even 
in  cases  where  the  machine  moves  from  farm  to  farm  engaged 
in  custom  work  as  an  independent  business. 

Morris  v.  Spears,  1  Decisions  Ind.  Ace.  Com.  of  Cal.  317, 
is  a  case  in  which  the  syllabus,  consisting  of  one  paragraph 
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only,  succinctly  states  both  the  facts  and  the  law : 

"Where  an  employer  owns  a  hay  press  which  he  moves  from  farm 
to  farm  hailing  hay  on  contract  for  the  owners  of  said  farms,  and 
his  employ^  is  injured  while  working  on  the  hay  press  on  a  farm 
of  a  person  for  whom  hay  is  being  baled  on  contract,  such  employ^ 
is  enghged  in  farm  labor  at  the  time  of  his  injury,  and  his  employer 
is  not  liable  under  the  Workmen's  Compensation  Insurance  and 
Safety  Act" 

To  the  same  effect  are  Vincent  v.  Louis,  2  Decisions  Ind. 
Ace.  Com.  of  Cal.  168,  and  Neimeyer  v.  Volger,  same  volume., 
page  335.  These  cases  are  hay-baling  cases,  in  which  the 
business  was  carried  on  in  substantially  the  same  manner  as 
in  the  case  of  Morris  v.  Spears,  supra,  and  the  conclusion  of 
the  commission  was  the  same  in  each  case. 

Sylcord  v.  Horn,  179  Iowa,  936,  162  N.  W.  24^  (Supreme 
Court  of  Iowa)  is  a  case  in  which  an  employ^  was  engaged  in 
the  operation  of  a  com  shredder  used  by  the  owner  as  an  in- 
dependent contractor  operating  the  machine  for  profit.  One 
paragraph  of  the  syllabus  correctly  reflects  the  opinion  of  the 
court: 

"An  employ^,  injured  while  operating  as  an  engineer  and  laborer 
a  com  shredder  for  an  employer  under  contract  with  a  farmer  to 
do  such  work,  was  a  'farm  laborer'  within  Workmen's  Compensa- 
tion Act,  section  2477m,  exempting  from  the  operation  of  the  act 
an  employ^  who  is  a  farm  or  other  laborer  engaged  in  agricultural 
work,  the  fact  that  the  employer  was  an  independent  contractor 
operating  a  com  shredder  for  profit  being  immaterial,  since  the 
word  'agricultural'  means  pertaining  to,  connected  with,  or  engaged 
In  'agriculture,'  which  is  the  science  of  cultiYatlng  the  ground,  es- 
pecially in  fields  or  large  quantities,  including  the  preparation  of 
the  soil,  the  planting  of  seeds,  the  raising  and  harvesting  of  crops, 
and  the  rearing,  feeding,  and  management  of  liye  stock;  tillage, 
husbandry,  and  farming." 

State  ex  rel,  Bykle  v.  District  Covrt,  140  Minn.  398,  168 
N.  W.  130,  L.  R.  A.  1918P,  198  (Supreme  Court  of  Minne- 
sota), is  a  case  exactly  in  point,  except  that  it  goes  further 
than  is  necessary  in  support  of  plain tiflfe'  contention  in  the 
present  case.  An  employ^  was  employed  on  a  threshing  ma- 
chine which  the  owner  and  employer  moved  from  place  to 
place,  threshing  grain  for  the  farmers.  The  employ^,  while 
operating  the  machine,  was  injured.    He  asked  for  compensa- 
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tion,  and  the  court  denied  him  relief.  The  opinion  of  the 
Supreme  Court  is  brief,  but  strong  and  to  the  point.  We  are 
constrained  to  quote  it  at  some  length,  as  it  reflects  our  own 
views  in  better  form  than  we  are  able  to  do.  After  citing  one 
or  two  of  the  cases  to  which  we  have  referred,  the  court,  140 
Minn.  398,  399,  168  N.  W.  at  pages  130, 131  (L.  R.  A.  1918P, 
198)  says: 

"We  think  the  better  rule  is  to  hold  that  plaintiff  is  a  'farm 
laborer.'  The  fact  that  plaintiff  was  not  in  the  employ  of  the 
owner  of  the  farm  is  not  controUing.  The  important  question  is: 
What  is  the  nature  of  the  work?  The  work  is  done,  upon  a  farm. 
It  is  done  upon  farm  crops.  The  purpose  of  growing  the  crops 
is  to  provide  food  for  consumption  or  market.  Threshing  is  as  nec- 
essary in  order  that  the  farmer  may  consume  or  market  the  crop 
as  is  sowing  or  harvest  Surely,  the  man  who,  years  ago,  threshed 
grain  with  a  flail  was  doing  farm  labor  as  much  as. the  man  who 
cradled  the  grain.  So  is  the  man  who  now  threshes  beans  with  a 
flail.  The  fact  that  more  complicated  mechanical  devices  are  used 
in  this  case  does  not  change  the  character  of  the  work.  Much  farm 
work  is  done  by  the  use  of  complicated  machinery.  There  are 
tractor  plows,  self-binders,  and  even  combination  harvester-threshers 
by  means  of  which  harvesting  and  threshing  are  done  as  one  opera- 
tion. These  and  other  operations  may  be  done  for  others  by  one 
who  is  able  to  own  the  more  complicated  and  expensive  machinery. 
But  it  is  all,  nevertheless,  farm  work,  and  the  employ^  who  does 
such  work  is  a  'farm  laborer*  within  the  meaning  of  the  Compen- 
sation Act.  Any  other  rule  would  be  impractical,  and  would  lead  to 
discriminations  that  could  not  be  tolerated.  This  case  illustrates 
this.  Suppose  the  farmer's  hired  man  who  was  helping  plaintiff 
had  also  fallen.  Both  were  doing  the  same  work.  Surely  the  hired 
man  was  then  a  'farm  laborer.'  It  cannot  be  said  that  one  was  a 
'farm  laborer'  and  the  other  was  not." 

In  the  instant  case  we  need  not  go  to  the  full  extent  to  which 
the  Supreme  Court  of  Minnesota  and  Iowa  and  the  Industrial 
Accident  Commission  of  California  have  gone,  for,  as  mani- 
festly appears,  the  employers  in  all  of  those  cases  were  en- 
gaged in  custom  work  for  the  farmers  of  the  community,  or, 
as  our  own  Industrial  Board  calls  it,  ''commercial  business." 
There  is  no  pretense  that  owners  of  the  machine  in  the  cases 
referred  to  purchased  the  same  primarily  for  their  owii  use 
as  farmers,  or  that  they  were  owners  of  farms  upon  which  the 
machines  could  be  used.    Notwithstanding  this  the  courts  and 
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commissions  referred  to  lield  that  they  were  engaged  in  farm- 
ing business  and  their  employ6s,  farm  laborers. 

The  illustration  made  by  the  Minnesota  court  in  the  closing 
sentence  of  the  excerpt  aboye  quoted  exactly  fits  the  present 
case.  James  Meldrum  was  one  of  the  owners  of  the  machine 
in  question.  He  also  owned  a  farm.  His  son  Calvin  resided 
with  him  on  the  farm  and  as  a  renter  was  interested  in  the 
grain  to  be  threshed.  Their  grain  was  in  separate  stacks  on 
the  farm.  The  position  of  defendants  in  respect  to  the  busi- 
ness, in  the  last  analysis,  logicially  leads  to  the  conclusion  that 
while  threshing  the  stack  belonging  to  the  son  the  employes 
were  not  "agricultural  laborers"  within  the  meaning  of  the 
act,  and  therefore  were  entitled  to  compensation  at  the  ex- 
pense of  their  employer,  but  that  when  they  turned  to  the 
stack  belonging  to  the  father  and  coimnenced  to  thresh  they 
immediately  became  "agricultural  laborers,"  and  were  not 
entitled  to  compensation.  Such  an  interpretation  of  the 
meaning  of  our  Industrial  Act,  in  the  opinion  of  the  court,  is 
inadmissible  and  would  result  in  manifest  discrimination  and 
lead  to  inevitable  confusion. 

It  is  not  necessary  in  the  present  case,  nor  is  it  our  inten- 
tion, to  go  to  the  extent  that  some  of  the  cases  have  gone.  We 
deem  it  more  prudent  to  deal  with  such  cases  when  they  are 
presented  for  our  consideration.  We, hold,  however,  that  in 
the  case  at  bar,  the  commission  itself  having  foi^id  that  the 
owners  of  the  machine  purchased  the  same  primarily  for  the 
purpose  of  threshing  their  own  grain  and  used  it  principally 
for  that  purpose,  such  primary  purposes  becomes  controlling 
in  determining  the  nature  and  character  of  their  business 
within  the  meaning  of  the  Industrial  Act. 

For  the  reasons  stated  the  findings,  conclusions,  and  award 
made  by  the  defendant  commission  are  set  aside  and  annulled. 
No  costs  are  allowed  in  this  proceeding,  for  the  reason  that  no 
printed  briefs  were  filed  or  costs  of  a  similar  nature  incurred. 


CORFMAN,  C.  J.,  concurs. 

FRICK,  J. 
VoL  55—32 
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I  unhesitatingly  concur  ih  the  conclusions  reached  by  my 
Associate,  Mr.  Justice  THURMAN.  The  statute  excepts  all 
''agricultural  laborers.''  The  exception  includes  all  persons 
engaged  in  the  pursuit  of  agriculture.  If,  therefore,  one  who 
is  engaged  in  threshing  grain  which  is  produced  upon  our 
farms  is  engaged  in  agricultural  work,  he  is  not  within  the 
provisions  of  our  Industrial  Act.  It  is  conceded  by  the  In- 
dustrial Commission,  and  by  all  concerned  in  this  proceeding, 
that  in  case  a  farmer  threshed  his  own  grain  with  his  own 
threshing  machine  he  and  all  others  who  are  assisting  him  are 
engaged  in  agriculture,  and  are  thus  excepted  from  the  act. 
The  commission,  however,  held  that  where  grain  is  threshed 
by  farmers  or  others  for  toll  or  hire  the  owner  of  the  ma- 
chine and  those  he  employs  to  help  him  are  not  engaged  in 
agriculture.  In  other  words,  if  A.  pitches  bundles  to  a  thresh- 
ing machine  which  is  owned  and  operated  by  a  farmer  in 
threshing  his  own  griain,  then  A.  is  engaged  in  agriculture, 
and  does  not  come  within  the  provisions  of  the  act ;  but  if  he 
pitches  bundles  to  the  same  machine  when  it  is  used  for 
threshing  grain  for  toll  or  hire  for  farmers  who  pay  toll,  then 
he  is  not  engaged  in  agriculture,  and  comes  within  the  pro- 
visions of  the  act  respecting  compensation.  According  to  this 
view,  it  is  not  the  nature  of  the  work  which  determines  one's 
calling,  but  that  is  determined  by  the  fact  that  the  work  is 
done  by  a  particular  person  and  is  compensated  for  in  a  par- 
ticular manner.  If,  therefore,  a  farmer  purchases  a  tractor 
and  gang  plows,  and  plows  his  own  fields  therewith,  he  is 
engaged  in  agriculture,  but  if  he  uses  the  tractor  and  plows 
in  plowing  his  peighbor's  fields  for  a  stipulated  price  per  acre 
he  is  not  engaged  in  agriculture.  To  so  hold  is  to  make  a 
distinction  where  there  is  no  difference,  and  attempt  to  class- 
ify a  calling,  the  classification  of  which  is  purely  arbitrary 
and  without  a  proper  reason  or  foundation.  In  my  judgment 
the  threshing  machine,  if  used  for  threshing  grain,  and  the 
plows,  if  used  to  plow  the  farmers'  fields,  howsoever  or  by 
whomsoever  used,  are  merely  agricultural  implements  used  in 
the  pursuit  of  agriculture  or  farming.  Moreover,  if  a  class- 
ification of  agricultural  laborers  is  legally  permissible  without 
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discrimination,  it  must  be  made  by  the  Legislature,  since 
classification  is  a  legislative  and  not  a  judicial  function.  As 
I  view  it,  threshing  grain  produced  on  our  farms  or  ranches, 
in  the  nature  of  things,  belongs  to  agriculture  just  as  much  as 
plowing  these  farms  or  ranches  does,  and  it  is  utterly  imma- 
terial by  what  method  or  by  whom  the  threshing  or  plowing  is 
done. 

This  case,  in  principle,  is  entirely  different  from  the  case  of 
Chandler  v.  Industrial  Commission,  184  Pac.  1020,  recently 
decided  by  this  court.  In  that  case  it  was  sought  to  except  an 
employer  and  an  employe  from  the  provisions  of  the  act  each 
of  whom  belonged  to  a  class  which  was  clearly  intended  to  be 
and  was  within  its  provisions.  It  was  therefore  not  only 
proper,  but  was  necessary,  to  apply  the  provisions  of  the  act 
liberally  so  as  not  to  exclude  any  member  of  a  class  which, 
manifestly,  was  intended  to  come  within  the  provisions  of  the 
act.  Here,  however,  the  reverse  is  sought.  What  is  at- 
tempted here  is  to  bring  an  employe  within  the  act  who  be- 
longs to  a  class  which  is  expressly  excepted  therefrom.  Again, 
the  attempt  here  is  to  segregate  agricultural  laborers  into 
classes,  which  may  not  be  accomplished  by  judicial  construc- 
tion, but  if  permissible  at  all  without  discrimination  must  be 
brought  about  by  legislative  action.  But  it  is  urged  that  even 
those  engaged  in  pitching  bundles  to  a  threshing  machine 
may,  under  certain  circumstances,  be  classified.  The  conten- 
tion is  based  upon  the  ground  that  it  is  possible  to  classify 
those  who  are  engaged  in  domestic  work  such  as  house  and 
window  cleaning  when  done  under  special  contract.  While 
the  question  of  who  are  and  who  are  not  ** domestic  servants'' 
within  the  purview  of  the  act  is  not  before  us,  and  hence  may 
not  be  decided,  yet  it  is  quite  clear  that  if  one  were  engaged 
in  house  and  window  cleaning  under  a  special  contract  he 
would  necessarily  be  an  independent  contractor,  and  hence 
would  not  come  within  the  provisions  of  the  act.  The  Legisla- 
ture, in  making  its  classification,  has,  however,  used  the  com- 
prehensive term  of  ** agricultural  laborers"  in  referring  to  the 
class  now  under  consideration,  while  in  referring  to  the  class 
engaged  in  domestic  service  it  has  used  the  restrictive  term  of 
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*' domestic  servants.''  All  are  aware  that  one  may  be  en- 
gaged in  house  and  window  cleaning  without  being  a  domestic 
servant,  while  we  also  know  that  one  cannot  be  engaged  in 
any  kind  of  farm  work  without  becoming  an  **  agricultural  la- 
borer." That  term  would  apply  even  to  an  independent  con- 
tractor engaged  in  farm  work. 

It  is,  however,  further  said  that  the  deceased  was  not  en- 
gaged in  pitching  bundles,  and  hence  it  seems  to  be  aasumckl 
he  is  covered  by  the  act.  If  that  wete  so,  then  instead  of 
dividing  those  engaged  in  threshing  grain  into  two  classes,  as 
was  done  by  the  commission,  they  would  have  to  be  divided 
into  three  classes.  In  making  that  contention,  therefore,  the 
difficulty  is  increased  rather  than  solved.  The  fact,  however, 
still  remains  that  if  agricultural  laborers  may  be  classified  it 
should  be  done  by  the  Legislature  and  not  by  the  courts. 

GIDEON,  J.  (dissenting). 

It  appears  without  contradiction  that  on  the  date  of  the 
accident  the  deceased  and  other  workmen  were  engaged  in 
taking  the  machine  in  question  from  the  shed  where  it  had 
remained  during  the  winter  months  and  were  making  the 
necessary  repairs  thereon'  for  the  season's  work.  The  de- 
ceased had  been  employed  to  accompany  the  machine  as  a 
pitcher.  On  the  day  in  question  he  was  assisting  in  the  repair 
work,  as  above  indicated. 

Among  other  things,  the  commission  found: 
"The  pitchers  were  men  employed  to  throw  grain  into  the  ma- 
chine. They  traveled  with  the  machine,  were  paid  by  the  machine 
company,  and  were  under  the  supervision  of  the  foreman,  all  re- 
ceiving pay  on  a  percentage  basis  of  the  amount  threshed.  In  case 
the  toll  taker  failed  to  collect  aU  tolls  due,  the  machine  crew  were, 
nevertheless,  paid  for  actual  work  performed,  while /the  co-owners 
suffered  the  loss.  It  appears  that  in  no  case  during  the  season  of 
1918  did  the  farmer  furnish  pitchers;  also  pitchers  were  expected 
to  assist  in  moving  and  setting  up  the  machine." 

The  provisions  of  the  Workmen's  Compensation  act  in  force 
at  the  time  of  the  accident,  so  far  as  material  to  the  question 
under  discussion^  are : 
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"The  term  'employ^/  'workman/  and  'operative,'  as  used  in  this 
title,  shall  be  construed  to  mean: 

"1.    •    •    • 

*'2,  Every  person  except  agricultural  laborers  and  domestic  ser- 
vants in  the  service  of  any  person,  firm,  or  corporation,  employing 
four  or  more  workmen  or  operatives  regularly  in  the  same  busi- 
ness." 

Comp.  Laws  1917,  section  3111. 

Under  the  findings  of  the  commission,  and  as  abundantly 
supported  by  the  testimony,  the  deceased  was  employed  by 
the  threshing  machine  company,  and  was  in  no  way  under  the 
direction  or  orders  of  the  owner  of  the  farm.  He  was  not 
employed  to  do  any  of  the  usual  labor  required  of  a  farm 
hand.  His  sole  duty  seems  to  have  beeh  to  assist  the  owners 
of  the  threshing  machine  in  operating  such  machine.  The 
term  ** agricultural  laborers,"  considered  in  its  most  compre- 
hensive sense,  might  consistently  be  construed  to  embrace  one 
engaged  as  was  the  deceased.  The  object  of  the  general  act 
and  the  phraseology  of  the  section  under  consideration,  how- 
ever, do  not  warrant  such  interpretation.  The  language  ex- 
cluding such  laborers  from  the  general  class  mentioned  in  the 
act  is  contained  in  an  exception.  Without  such  exception,  un- 
doubtedly, all  agricultural  laborers  would  be  entitled  to  the 
benefits  of  the  act.  **We  are  led  to  the  general  rule  of  law 
which  has  always  prevailed,  and  become  consecrated  almost 
as  a  maxim  in  the  interpretation  of  statutes,  that  where  the 
enacting  clause  is  general  in  its  language  and  objects,  and  a 
proviso  is  afterwards  introduced,  that  proviso  is  construed 
strictly,  and  takes  no  case  out  of  the  enacting  clause  which 
does  not  fall  fairly  within  its  terms.  In  short,  a  proviso 
carves  special  exceptions  only  out  of  the  enacting  clause ;  and 
those  who  set  up  any  exception  must  establish  ,it  as  being 
within  the  words  as  well  as  within  the  reason  thereof."  Z7.  S. 
y.  Dickson,  15  Pet.  165,  10  L.  Ed.  689.  The  office  of  a  proviso 
and  of  an  exception  to  a  general  statute  is  similar  and  subject 
to  the  same  rules  of  construction  respecting  the  meaning  of 
such  proviso  or  exception.  Black,  Interpretation  of  Laws 
(2d  Ed.)  chapter  XL.  It  is  provided  by  Comp.  Laws  Utah 
1917,  section  5839: 
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"The  revised  statutes  establish  the  law  of  this  state  ♦  ♦  ♦  and 
their  provisions  •  •  •  are  to  be  liberally  construed  with  a  view 
to  effect  the  objects  of  the  statutes  and  to  promote  Justice."  (Italics 
mine.) 

Admittedly,  the  object  sought  by  the  Industrial  Commisgion 
Act  is  to  insure  to  employes  engaged  in  the  industries  of  this 
state  compensation  for  accidents,  and  also  compensation  to 
the  dependents  of  such  employes  where  death  is  caused  by  such 
accidents.  The  state,  as  well  as  dependents,  is  vitally  inter- 
ested in  having,  such  compensation  paid.  Reteuna  v.  Ind. 
Com.,  185  Pac.  535.  I  am  of  the  opinion  that  by  the  exception 
the  intent  of  the  Legislature  was  to  exclude  only  such  laborers 
as  are  connected  with  the  everyday  or  ordinary  operation  of 
the  farm;  that  is,  any  one  employed  to  perform  the  usual 
work  required  on  a  farm  owned  or  operated  by  some  one  in 
the  actual  business  of  farming.  The  purposes  sought  by  the 
act,  and  the  phraseology  employed  in  expressing  the  intent  of 
the  Legislature,  warrant  such  construction. 

It  is  suggested  in  the  concurring  opinion  of  Mr.  Justice 
FRICK  that  any  one  pitching  bundles  to  a  threshing  machine, 
whether  employed  by  the  farmer  or  by  the  owner  of  a  machine 
doing  commercial  threshing,  is  nevertheless  in  the  same  work, 
and  must  be  included  within  the  exception.  That  does  not, 
in  ray  judgment,  necessarily  follow,  nor  is  it  controlling.  To 
illustrate :  Take  the  facts  in  one  of  the  cases  relied  upon  by 
counsel  for  plaintiff — Rheam  v.  Wharton,  2  Pa.  Work,  Com. 
Board,  326.  In  that  case  the  deceased  was  employed  by  the 
defendant  who  was  engaged  exclusively  in  farming.  At  the 
time  of  the  accident  the  deceased  was  driving  a  team  and 
wagon  loaded  with^lumber  to  be  used  in  constructing  a  new 
corncrib  on  one  of  the  farms  owned  by  the  defendant.  The 
claim  was  disallowed.  The  commission  held  that  the  deceased 
was  engaged  as  a  farm  laborer.  I  doubt  if  any  one  would 
contend  that  if  the  deceased  had  been  engaged  by  an  inde- 
pendent contractor  who  had  agreed  to  construct  a  corncrib 
on  one  of  defendant's  farms,  he  would  have  been  considered 
a  farm  laborer.  Nevertheless,  he  would  have  been  engaged  in 
the  identical  work  he  was  doing  at  the  time  of  the  accident.  I 
apprehend  that,  it  could  not  be  successfully  maintained  be- 
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fore  any  court  that  any  one  employed  by  another  engaged  in 
going  from  house  to  house  operating  a  vacuum  cleaner,  or 
washing  windows,  where  the  contractor  was  under  contract  to 
clean  carpets  and  wash  windows  of  a  family  residence,  and 
such  employ^  was  injured  while  engaged  in  such  work,  such 
injured  employ^  would  fall  within  the  exception  as  a  domestic 
servant.  Cleaning  carpets  and  washing  windows  is  work  es- 
sential to  and  intimately  connected  with,  and  part  of  the  nec- 
essary work  in  maintaining  a  home,  and  is  work  that  may  be, 
and  usually  is,  performed  by  either  the  housewife  or  domestic 
servant.  No  reason  is  given — not  eyen  suggested — ^whereby  it 
is  concluded  that  the  Legislature  in  the  exception  under  con- 
sideration used  the  term  ** agricultural  laborers"  in  a  compre- 
hensive sense  and  ** domestic  servants'*  in  a  limited  or  re- 
stricted sense.  Both  are  included  in  the  exception  to  the  gen- 
eral class  mentioned  in  the  statute. 

The  nature  of  the  general  employment,  in  my  judgment, 
largely,  if  not  wholly,  determines  the  class  to  which  the  em- 
ploy6  belongs.  In  *he  present  case  the  deceased,  at  the  mo- 
ment of  the  accident,  was  not  pitching  bundles  into  the  ma- 
chine— on  the  contrary,  he  was  driving  a  team  hauling  a  tank 
partly  filled  with  water.  The  work  of  hauling  water  may  or 
may  not  be  agricultural  work.  It  is  governed  and  depends 
upon  the  general  employment.  Any  one  employed  to  do  gen- 
eral farm  work  may  well  be  held  to  be  engaged  in  agricultural 
labor  while  hauling  water  for  stock  or  other  farm  purposes. 
On  the  other  hand,  one  employed  to  haul  water  for  the  pur- 
pose of  running  an  engine  to  operate  a  drill  boring  for  oil  on 
the  same  farm  would  not  be  an  agricultural  laborer.  The 
work  is  identical,  and  the  same  means  are  employed  in  both 
cases. 

The  majority  opinion,  as  I  understand  it,  distinguishes  the 
plaintiffs  in  this  case  from  parties  engaged  strictly  in  com- 
mercial threshing.  In  my  judgment  the  facts  do  not  warrant 
such  distinction.  The  outfit  was  not  owned  in  equal  shares  by 
the  plaintiffs.  One  of  the  parties  owned  at  least  twelve  shares, 
another  six,  and  still  others  only  one.  Bach  owner  paid  the 
same  per  bushel  for  threshing  his  grain  as  a  nonowner  did.  ^ 
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At  the  end  of  the  season  any  profit  was  prorated  to  the  several 
owners  as  represented  by  the  number  of  shares  held  in  the  en- 
terprise ;  that  is,  each  man  received  his  part  of  the  profit  ac- 
cruing to  the  company  according  to  the  investment  made. 
Apparently,  a  strictly  commercial  enterprise.  The  fact  that 
this  machine  happened  to  be  owned  by  a  number  of  farmers  is, 
in  my  judgment,  wholly  immaterial.  If  a  number  of  farmers 
jointly  and  equally  owned  a  machine  for  threshing  their  own 
grain,  and  each  furnished  the  necessary  help  to  thresh  his 
grain,  a  different  question  would  be  presented.  This  record 
presents  no  such  question. 

The  following  cases  are  cited  in  support  of  the  views  in- 
dicated: White  V.  Loades,  178  App.  Div.  236,  164  N.  Y. 
Supp.  1023;  Vincent  v.  Taylor  Bros.,  180  App.'*  Div.  818,  168 
N.  Y.  Supp.  287 ;  0.  L,  Shafter  Estate  Co.  v.  Industrial  Ace. 
Com.,  175  Cal.  522,  166  Pac.  24;  Miller  &  Lux,  Inc.,  v.  Indus- 
trial Ace.  Com.,  32  Cal.  App.  250,  162  Pac.  651 ;  In  re  Boyer 
(Ind.  App.)  117  N.  B.  507. 

The  rulings  of  the  California  commission  are  cited  in  the 
majority  opinion.  They  hold,  broadly,  that  threshing  grain 
by  farmers,  whether  for  themselves  or  others,  is  agricultural 
labor,  an  extreme  to  which  few  commissions  and  fewer  courts 
have  gone.  On  the  other  hand,  the  Iowa  commission  has  held 
that  parties  grinding  sugar  cane  for  farmers  are  not  agricul- 
tural laborers.  If,  however,  decisions  by  compensation  or  in- 
dustrial insurance  commissioners  are  to  be  regarded  as  per- 
suasive there  is  no  reason  for  rejecting  the  decision  of  the 
Utah  commission  in  the  present  case.  The  Industrial  Com- 
mission of  Utah  has  made  a  study  of  conditions  in  this  state: 
it  has  made  a  survey  of  the  industrial  situation  here.  The 
Industrial  Commission  law  is  of  recent  enactment.  The  pres- 
ent commission  constitute  the  first  appointees  to  such  body. 
They  were  residents  of  the  state  at  the  time  of  the  enactment 
of  the  law;  they  were  familiar  with  the  propaganda  in  favor 
of  its  enactment;  they  were  familiar  with  its  legislative  his- 
tory, and  were  conversant  with  the  public  discussions  and 
debates  that  preceded  its  enactment.  In  determining  a  ques- 
tion like  the  one  in  this  case,  concededly  close,  and  one  that 
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may  be  termed  **a  border  line  case/*  the  opinion  of  our  com- 
missioners is  entitled  to  serious,  if  not  binding,  consideration. 
I  am  authorized  to  say  that  Mr.  Justice  WEBER  concurs 
in  this  dissent. 


PETERSON  V.  EVANS,  Judge,  et  al. 
No.  3423.     Decided  February  28,  1920.     (188  Pac.  152.) 

1.  Mandamus — ^Will  Lie  to  (Compel  District  Judge  to  Bbing  Cause 
TO  Trial.  Mandamus  wUl  lie  to  compel  a  district^ Judge  to  take 
steps  necessary  to  bring  a  cause  to  trial,  where  he  has  im- 
properly suspended  proceedings  by  reason  of  plaintiff's  failure 
to  pay  costs  of  a  prior  action,  under  Comp.  Laws  1917,  sections 
7391,  7392.1     (Page  507.) 

2.  Costs — New  Action  Held  Not  Presumptively  Vexatious  so  as 
TO  Stay  Second  Action  Until  Payment  or  Costs.  Where  an 
action  is  dismissed  without  prejudice,  a  second  action  com- 
menced, within  due  time,  under  Comp.  Laws  1917,  sections  6484, 
6848,  6859,  is  not  presumptively  vexatious,  and  the  trial  court 
cannot,  in  the  absence  of  a  showing  that  the  second  suit  is  in 
fact  vexatious,  grant  an  order  suspending  further  proceeding 
in  the  cause  until  payment  of  a  Judgment  for  cost  rendered 
in  the  first  case.     (Page  517.) 

Mandamus  by  Bengt  A.  Peterson  to  compel  P.  C,  Evans,  as 
District  Judge  of  Salt  Lake  County,  to  take  steps  to  bring  a 
certain  cause  to  trial. 

Alternative  writ  made  permanent. 

Marioneaux  cfe  Beck,  of  Salt  Lake  City,  for  plaintiff. 

Dickson,  Ellis  &  Lucas,  of  Salt  Lake  City,  for  defendants. 

CORFMAN,  C.  J. 


^Ketchum  Coal  Co.  v.  Pleasant  Valley  Coal  Co,,  50  Utah,  395, 
168  Pac.  86;  State  v.  Hart,  19  Utah,  439,  57  Pac.  416. 
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This  is  a  proceeding  in  mandamus.  Plaintiff  made  applica- 
tion for  an  original  writ  of  mandamus  to  issue  from  this  court 
commanding  the  defendant  P.  C.  Evans,  as  district  judge  of 
Salt  Lake  county,  to  proceed  to  rule  and  take  such  steps  as 
may  be  necessary  to  bring  a  certain  cause  to  trial  brought  by 
the  plaintiff  in  said  court  against  the  defendants  Utah  Copper 
Company  and  Charles  Shaw.  An  alternative  writ  was  issued. 
The  defendants  have  appeared  and  filed  herein  a  general  de- 
murrer, return,  and  answer  to  the  plaintiff's  application.  For 
convenienece  we  shall  hereinafter  refer  to  the  parties  as  plain- 
tiff, defendants,  and  district  judge. 

The  admitted  facts  are :  On  November  15,  1917,  the  plain- 
tiff commenced  an  action  by  filing  a  complaint  in  the  said 
district  court  of  Salt  Lake  county  against  the  defendants  for 
the  recovery  of  damages  alleged  to  have  been  sustained  by  him 
through  the  negligence  and  carelessness  of  the  defendants 
while  he  was  in  the  employ  of  the  defendant  Utah  Copper 
Company.  The  defendants  answered,  and  thereafter  said' 
cause,  designated  in  said  court  as  case  No.  24169,  was  brought 
on  for  trial  before  a' jury.  At  the  trial,  after  plaintiff  had 
introduced  his  testimony  and  had  rested  his  case,  defendants 
moved  for  a  nonsuit.  The  motion  was  opposed  by  plaintiff. 
The  district  judge,  after  taking  the  motion  under  advisement, 
caused  a  judgment  of  nonsuit  to  be  entered  and  the  plain- 
tiff's complaint  to  be  dismissed  without  prejudice.  There- 
upon the  defendants,  in  due  time,  prepared,  served,  and  filed 
a  memorandum  of  their  costs  and  disbursements  in  said  cause 
No.  24169  amounting  to  the  sum  of  fifty-five  dollars  and 
twenty  cents,  for  which  judgment  was  duly  docketed  against 
the  plaintiff  in  favor  of  the  defendants.  Thereafter,  May  25, 
1918,  the  plaintiff  commenced  a  new  action  in  said  court  Yy 
filing  a  complaint  against  the  defendants  in  conformity  with 
the  rulings  and  decision  of  the  district  judge  on  said  motion 
for  nonsuit  in  said  former  cause  No.  24169,  involving,  how- 
ever, the  same  issues  and  alleging  the  ^ame  liabilities  on  the 
part  of  the  defendants  as  before  alleged.  In  conjunction  with 
the  filing  of  the  latter  complaint  the  plaintiff  filed  an  aflSdavit 
of  impecuniosity  to  the  effect  that,  owing  to  his  poverty,  he^ 
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was  unable  to  bear  the  expenses  of  the  new  suit  thus  com- 
menced, designated  in  said  court  as  case  No.  25064.  There- 
after, June  14,  1918,  the  defendant  Utah  Copper  Company 
filed  in  cause  No.  25064  a  general  demurrer  to  the  complaint 
and  also  its  demand,  supported  by  affidavit,  for  the  unpaid 
costs  in  the  former  cause.  No.  24169,  and  thereupon  moved 
the  court  for  a  stay  of  proceedings  until  such  costs  shall  have 
been  paid  by  plaintiff.  Thereafter,  June  26,  1918,  the  plain- 
tiff duly  noticed  the  defendants  of  his  intention  to  call  up 
said  demurrer  to  the  complaint,  and  July  6,  1918,  the  said 
district  judge  entered  an  order  that  the  hearing  on  said  de- 
murrer be  continued  without  date.  Thereafter,  July  31, 1918, 
the  district  judge  caused  an  order  to  be  entered  granting  de 
fendaiit's  said  motion  to  suspend  further  proceedings  in  said 
cause  No.  25064  until  payment  of  costs  taxed  against  plaintiff 
in  the  former  cause  No.  24169  shall  have  been  made.  There- 
upon plaintiff  instituted  the  present  proceeding. 

It  is  first  contended  by  the  defendants  that  mandamus  will, 
not  lie  in  the  present  suit ;  that  the  order  of  the  district  judge 
complained  of  by  the  plaintiff  wherein  the  proceedings  in 
cause  No.  25064  are  stayed  until  payment  of  the  costs  in  cause 
No.  24169  shall  have  been  paid  is  in  effect  a  final  judgment, 
and  therefore  the  plaintiff's  remedy  is  by  way  of  appeal 
rather  than  by  mandamus  proceedings,  as  was  held  by  this 
court  under  the  facts  disclosed  in  the  case  of  Ketchum  Coal 
Co.  V.  Pleasant  Valley  Coal  Co,,  50  Utah,  395,  168  Pac.  86, 
and  other  cases  cited  in  defendants'  brief. 

In  view  of  the  facts  hereinbefore  stated,  without  pausing  to 
here  cite  or  discuss  the  many  decisions  of  this  court  re- 
ferred to  in  defendants'  brief  bearing  on  the  question,  1 
we  are  clearly  of  the  opinion  that  they  have  no  applica- 
tion in  the  present  case,  and  that  mandamus  is  the  proper 
remedy.  The  facts  and  circumstances  in  the  Utah  cases  cited 
and  relied  on  by  the  defendants  are  entirely  dissimilar. 

Under  our  statute  (Comp.  Laws  Utah  1917,  section  7391)  it 
is  provided  that  a  writ  of  mandate  may  be  issued  to  an  in- 
ferior tribunal  **to  compel  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  an  office, 
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triist,  or  station ;  or  to  compel  the  admission  of  a  party  to  the 
use  and  enjoymeiit  of  a  right  •  •  •  to -which  he  is  entitled 
and  from  which  he  is  unlawfully  precluded  by  such  inferior 
tribunal."  The  plaintiff  contends  that  under  the  mandates 
of  our  organic  and  statutory  laws  he  is  being  denied  a  sub- 
stantial right,  the  right  to  prosecute  a  meritorious  action,  a 
right  which  the  law  specifically  accords  to  him ;  further,  that 
he  has  no  **  plain,  speedy,  and  adeciuate  remedy  in  the  ordi- 
nary course  of  law."  Comp.  Laws  Utah  1917,  section  7392; 
Craig  et  al,  v.  Norwood,  61  Ind.  App.  104,  108  N.  E.  895; 
Weile  V.  Sturtevant,  176  Cal.  767,  169  Pac.  688 ;  Merrill  on 
Mandamus,  sections  203,  204 ;  State  v.  Hart,  Judge,  19  Utah, 
438,  57  Pac.  416.    In  the  case  last  cited  it  is  said : 

"It  is  now  well  established  that,  when  an  inferior  court  has  re- 
fused to  entertain  Jurisdiction  on  some  matter  preliminary  to  a 
decision  of  a  case  before  it  on  the  merits,  or  refuses  to  act  when  the 
law  requires  it  to  act,  or  where,  having  obtained  Jurisdiction  in  a 
case,  it  refuses  to  proceed  in  the  exercise  thereof,  a  writ  of  man- 
damus is  a  fitting  and  proper  remedy  to  set  si|ch  court  in  motion 
and  to  speed  the  trial  of  a  case  so  as  to  reach  the  proper  end,  when 
no  action  below  was  had  on  the  merits;  but  such  writ  will  not  lie 
to  an  inferior  court  to  correct  alleged  errors  occurring  in  the  exer- 
cise of  its  Judicial  discretion." 

The  real  bone  of  contention  between  the  parties  to  this  pro- 
ceeding is  whether  or  not,  in  view  of  our  Constitution  and 
statutes,  the  district  court  had  the  power  to  exercise  it^  judi- 
cial discretion  in  making  the  order  complained  of  by  plaintiff. 
Our  state  Constitution  (section  11,  article  1),  to  which  plain- 
tiff directs  attention,  provides: 

"All  courts  shall  be  open,  and  every  person,  for  an  injury  done 
to  him  in  his  person,  property  or  reputation,  shall  have  remedy  by 
due  course  of  law,  which  shall  be  administered  without  denial  or 
unnecessary  delay;  and  no  person  shall  be  barred  from  prosecuting 
or  defending  before  any  tribunal  in  this  state,  by  himself  or  coun- 
sel, any  civil  cause  to  which  he  is  a  party." 

Provisions  of  like  import  are  to  be  found  in  the  Constitution 
of  the  several  states.  Counsel  cites  us  to  no  case,  and,  so  far 
as  we  have  any  knowledge,  none  can  be  found,  holding  that 
the  provision  referred  to  abrogates  any  rule  of  procedure  pro- 
mulgated by  the  courts  for  the  proper  administration  of  the 
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law  and  justice  between  the  parties  before  them  when  in  ac- 
cord with  the  long-established  practice  of  courts,  either  of 
law  or  equity.  To  the  contrary,  it  has  always  been  held,  re- 
gardless of  express  statutory  authority,  that  courts  of  general 
jurisdiction  have  the  inherent  power  to  make  and  enforce  all 
necessary  rules  and  orders  calculated  to  enforce  the  orderly 
conduct  of  their  business  and  secure  justice  between  parties 
litigant.  The  exercise  of  such  powers  does  not  mitigate 
against  nor  infringe  upon  the  constitutional  right  of  any  per- 
son to  an  open  court  for  the  redress  of  grievances,  nor  does  it 
unnecessarily  delay  or  operate  as  a  denial  of  any  remedy  to 
which  a  litigant  is  entitled  by  due  course  of  law.  12  C.  J. 
1011 ;  McAuslan  v.  McAmlan,  34  R.  I.  462,  83  Atl.  837 ;  Knee 
V.  Railway  Co,,  87  Md.  623,  40  Atl.  890,  42  L.  R.  A.  363 ;  Shear 
V.  Box,  92  Ala.  596,  8  South.  792,  11  L.  R.  A.  620;  Lowe  v. 
Kansas,  163  U.  S.  81, 16  Sup.  Ct.  1031,  41  L.  Ed.  78;  Brown  v. 
Wightman,  47  Utah,  31,  151  Pac.  366,  L.  R.  A.  1916A,  1140. 
Concerning  these  constitutional  provisions  this  court,  speak- 
ing through  Mr.  Justice  FRICK  in  the  case  last  above  cited, 
has  said : 

"The  courts  have,  however,  always  considered  and  treated  those 
provisions,  not  as  creating  new  rights,  or  as  giving  new  remedies 
where  none  otherwise  are  givep,  but  as  placing  a  limitation  upon  the 
Legislature  to  prevent  that  branch  of  the  state  government  from 
closing  the  doors  of  the  courts  against  any  person  who  has  a  legal 
right  which  is  enforceable  in  accordance  with  some  known  remedy. 
Where  no  right  of  action  is  given,  however,  or  no  remedy  exists 
under  either  the  common  law  or  some  statute,  those  constitutional 
provisions  create  none." 

It  is  argued  by  the  defendants,  and  we  think  it  Js  generally 
concedec^,  that  by  the  overwhelming  weight  of  authority 
courts  of  general  jurisdiction  had  the  discretionary  right  at 
common  law  to  stay  the  proceedings  in  a  second  action  for  the 
same  cause  between  the  same  parties  until  the  costs  in  the 
first  suit  in  which  plaintiff  failed  had  been  paid.  The  practice 
had  its  origin  in  the  English  courts  in  actions  of  ejectment 
where  judgment  in  one  suit  was  not  a  bar  to  subsequent  suits 
to  try  the  same  title.  In  theory  the  power  was  conferred  on 
equitable  principles  and  the  duty  of  the  courts  to  so  control 
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their  own  proceedings  so  as  to  preclude  them  from  becoming 
the  means  of  oppression  and  affording  avenues  for  repeated 
and  vexatious  litigation  at  the  hands  of  unscrupulous  parties. 
In  15  C.  J.  section  743,  page  301,  where  many  authorities  are 
collated  in  the  footnotes,  it  is  said : 

"The  practice  of  enforcing  payment  of  costs  awarded  by  a  final 
Judgment  by  sta3ring  a  second  action  based  on  the  same  cause  of 
action  originated  in  ejectment  suits,  but  the  scope  of  the  rule  was 
subsequently  enlarged,  and  now  embraces  aU  classes  of  actions, 
but  may  not  embrace  special  proceedings.  The  power  to  grant  a 
stay  is  equitable  in  its  nature,  and  does  not  depend  exclusively  on 
the  question  whether  the  collection  of  costs  can  be  enforced  by 
execution;  and  in  exercising  the  power  the  courts  have  in  view  the 
twofold  object  of  compelling  pasrment  of  costs,  and  preventing  vexa- 
tious litigation.  The  power  to  grant  a  stay  to  enforce  pasrment  of 
costs  of  a  former  suit  for  the  same  cause  of  action  exists  at  com- 
mon law  and  is  a  rule  of  practice  which  obtains  in  practically  all 
Jurisdictions  unless  forbidden  expressly  or  impliedly  by  some  stat- 
ute." 

We  may  remark  that  the  rule  obtains  in  many  jurisdic- 
tions by  reason  of  express  statutory  enactment,  as,  for  exam- 
ple, in  New  York  under  Code  of  Civil  Procedure,  section  779 ; 
in  others  under  the  common-law  practice  alone,  as  in  Wash- 
ington.   Schwede  v.  Hemrich,  29  Wash.  124,  69  Pac.  643. 

However,  it  must  be  kept  in  mind  that  the  objects  of  the 
rule  are  primarily  to  preclude  the  abuse  of  the  court's  proc- 
esses by  preventing  needless  and  vexatious  litigation,  and  par- 
ticularly as  a  means  of  intimidation  or  extortion.  In  the 
present  case,  as  we  have  pointed  out,  the  second  action  was 
brought  in  forma  pauperis.  Simultaneously  with  the  filing  of 
his  complaint  plaintiff  filed  an  oath  that  he  was  impecunious 
and  unable  to  bear  the  expense  of  the  action,  in  conformity 
with  the  provisions  of  Comp.  Laws  Utah  1917,  section  2577, 
which  reads :  • 

"Any  person  may  institute,  prosecute,  defend,  and  appeal  any  case 
in  any  court  in  this  state  by  taking  and  subscribing,  before  any 
officer  authorized  to  administer  an  oath,  the  following: 

"I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  owing  to  my  pov- 
erty I  am  unable  to  bear  the  expenses  of  the  action  or  legal  pro- 
ceedings which  I  am  about  to  commence  or  the  appeal  which  I  am 
about  to  take,  and  that  I  verily  believe  I  am  Justly  entitled  to  the 
relief  sought  by  such  action,  legal  proceedings,  or  appeal." 
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It  is  argued  and  contended  by  the  defendants  that  the  stat- 
ute just  quoted  has  nothing  to  do  with  the  power  of  the  court 
to  exercise  its  discretion  by  granting  a  stay  of  proceedings 
until  the  costs  of  the  former  action  shall  have  been  paid  by 
the  plaintiff;  that  the  mere  pecuniary  inability  of  the  plain- 
tiff to  pay  costs  in  the  second  action  did  not  absolve  him  from 
paying  the  costs  in  the  first  action,  nor  deprive  the  district 
court  from  exercising  its  discretionary  power  to  stay  pro- 
ceedings until  the  costs  awarded  against  the  plaintiff  in  the 
first  action  shall  have  been  paid.  In  the  abstract  we  think  the 
defendants  are  right  in  their  contention.  However,  the  rule 
contended  for  is  not  applicable  in  all  cases.  It  must  be  kept 
in  mind  the  very  purpose  of  the  rule  contended  for  is  to  pre- 
clude the  abuse  of  the  court's  processes  and  insure  complete 
justice  as  between  the  parties  before  it.  We  do  not  under- 
stand the  rule  to  be  a  universal  one  in  its  application,  al- 
though it  has  been  generally  adhered  to  and  applied  both 
under  the  common  law  and  the  statutes  upon  proper  applica- 
tion where  a  new  suit  has  beeuxcommenced  on  the  same  cause 
of  action  between  the  same  parties  without  payment  of  the 
costs  of  a  former  suit.  If,  however,  under  the  facts  of  a  given 
case  one  party  or  the  other  is  by  the  enforcement  of  the  rule 
unjustly  precluded  from  prosecuting  his  just  claims,  or  mak- 
ing a  proper  defense  to  the  second  suit  brought,  it  at  once 
destroys  the  equality  of  the  parties  before  the  law,  and  under- 
mines the  whole  superstructure  upon  which  our  American 
jurisprudence  is  founded.  Therefore  no  hard  and  fast  rule 
can  be  laid  down  that  will  be  controlling  in  every  case.  It 
follows,  however,  from  what  has  been  said  that  mere  non- 
payment of  costs  will  not  in  all  cases  justify  a  stay  of  pro- 
ceedings. In  the  absence  of  some  showing  made  that  under 
the  facts  and  circumstances  of  a  particular  case  the  court's 
processes  are  being  abused  or  the  suit  is  sought  to  be  oppres- 
sively or  vexatiously  prosecuted,  we  think  the  rule  should  not 
be  applied.  Undoubtedly  the  courts  have  the  inherent  power 
to  exercise  their  discretion  when  an  action  is  shown  to  bo 
oppressive  or  vexatious  in  character  or  when  their  attention 
is  called  to  a  proper  case  for  so  doing.    We  do  think,  however, 
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that  under  the  facts  and  circumstances  disclosed  by  the  record 
here  such  a  case  was  not  presented  nor  was  there  any  proper 
showing  made  before  the  district  court  to  invoke  its  discretion- 
ary power  to  order  a  stay  of  proceedings. 

In  the  first  suit  the  plaintiff  was  nonsuited  for  some  reason 
not  apparent  to  us,  as  the  record  in  that  regard  is  not 
brought  before  us,  but  presumably  the  nonsuit  was  ordered 
for  just  and  legal  reasons.  Under  the  provisions  of  our  Code 
of  Civil  Procedure  plaintiff  after  nonsuit  had  a  perfect  right 
to  commence  his  action  anew  within  the  time  limited  by  Comp. 
Jjaws  Utah  1917,  section  6484.  At  the  commencement  of  the 
second  action  it  was  stated  by  affidavit  in  due  form  that  the 
plaintiff  was  impecunious,  and  therefore  unable  to  pay  costs. 
It  was  also  stated  that  he  was  justly  entitled  to  the  relief 
sought  against  the  defendants.  There  was  absolutely  no  show- 
ing made  whatever,  except  the  bare  fact  of  nonpayment  of 
costs  of  the  former  action,  that  his  second  action  was  oppres- 
sive or  vexatious  in  character,  or  that  he  did  not  have  a 
meritorious  cause  of  action  against  the  defendants.  The  only 
contention  therefore  that  can  be  made  in  justification  of  the 
court's  order  granting  a  stay  of  proceedings  was  the  affidavit 
on  the  part  of  the  defendants  stating  that  the  plaintiff  had 
been  nonsuited  in  a  former  action,  and  that  the  costs  awarded 
against  him  in  defendants*  favor  had  not  been  paid.  The  ef- 
feet  of  the  court's  order  was,  by  reason  of  plaintiff's  financial 
inability  to  pay  costs,  to  leave  him  stripped  of  the  only  way 
he  could  proceed  to  prosecute  his  second  action  against  the 
defendants,  no  matter  how  meritorious  were  his  demands. 
The  ruling  of  the  district  court  under  the  admitted  facts  and 
circumstances,  as  we  view  it,  was  inconsistent  with  the  spirit 
of  both  the  common  law  and  our  Code  of  Civil  Procedure  per- 
mitting a  poor  person,  upon  a  proper  showing,  to  sue  in  forma 
pauperis.  Let  it  be  said  that  under  the  circumstances  it  is 
generally  held  that  the  second  suit  is  presumptively  vexatious ; 
yet  the  fact  remains  that,  no  matter  how  just  and  meritorious 
plaintiff's  cause  of  action  against  the  defendants  may  be, 
plaintiff,  a  poor  person,  is  not  to  be  permitted,  under  the  rul- 
ing of  the  district  court  complained  of,  to  proceed  without 
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paying  the  costs  of  the  first  suit.  If  the  plaintiff's  oath  or 
affidavit  of  impecuniosity  and  that  he  is  justly  entitled  to  the 
relief  sought  is  not  to  be  regarded  as  removing  the  presump- 
tion of  vexatiousness,  then  the  only  logical  conclusion  to  be 
arrived  at  under  the  showing  already  made,  and  the  only 
showing  that  can  be  made  by  plaintiff,  is  that  he  is  not' to  be 
permitted  to  prosecute  his  claims  against  the  defendants  in 
our  courts.  We  can  but  conclude  that  under  the  showing 
made  by  plaintiff  such  is  neither  the  spirit  nor  intent  of  the 
law. 

It  is  ouf  opinion  that  under  the  facts  and  circumstances  of 
the  case  presented  the  plaintiff  is  being  denied  a  substantial 
right  and  should  be  permitted,  under  the  showing  made  by 
him,  to  proceed  in  the  district  court  with  his  suit  against  the 
defendants  before  payment  of  the  costs  of  his  former  action. 

It  is  therefore  ordered  that  the  demurrer  herein  be  over- 
ruled, and,  further,  that  a  peremptory  writ  of  mandate  issue. 
Plaintiff  to  recover  costs  against  defendants. 

.     PRICK,  J. 

While  I  fully  concur  in  the  conclusions  reached  by  the 
Chief  Justice,  yet,  in  view  of  the  provisions  of  our  statute  to 
which  I  shall  more  specifically  refer  hereinafter,  I  feel  con- 
strained to  place  my  concurrence  upon  somewhat  broader 
grounds  than  those  upon  which  the  Chief  Justice  bases  his 
conclusions.  I  do  so:  (1)  Because  in  my  judgment  our  stat- 
ute not  only  warrants  but  requires  it;  (2)  because  it  appears 
from  the  decision  of  the  district  court,  which  is  in  the  record, 
and  from  the  order  entered  in  this  case,  that  the  order  is  based 
entirely  upon  a  presumption  which  is  enforced  in  all  cases 
where  a  second  action  is  commenced  in  all  of  the  departments 
of  the  district  court  of  Salt  Lake  county,  which  presumption, 
in  view  of  our  statute,  is,  in  my  judgment,  without  any  foun- 
dation; and  (3)  because  counsel  for  both  sides  have  presented 
the  case  upon  that  theory. 

The  question  of  whether  a  second  action  may  or  may  not  be 
commenced  unconditionally  by  any  one  without  being  sub- 
Vol.  65—83 
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jected  to  the  assumed  presumption  is  therefore  squarely  be- 
fore us,  and,  in  order  to  settle  the  question,  should  be  un- 
conditionally decided. 

Referring  now  to  the  first  contention,  namely,  that  man- 
damus is  not  the  appropriate  remedy:  That  contention,  in 
my  judgment,  is  clearly  without  merit.  The  record  conclu- 
sively shows  that  the  district  court,  pursuant  to  the  defend- 
ants' motion,  merely  entered  an  order  suspending  further 
procedings  in  tke  action  until  the  costs  taxed  in  the  first  action 
** shall  have  been  paid."  The  action  was  therefore  not  dis- 
missed nor  was  a  judgment  of  dismissal  entered.  All  that  was 
done  was  to  suspend  further  proceedings  therein.  Such  an 
order,  under  our  practice,  is  not  a  final  judgment  from  which 
an  appeal  can  be  taken.  The  only  remedy  available  to  the 
plaintiff,  therefore,  was  to  apply  for  a  writ  of  mandate  to 
require  the  district  court  to  proceed  to  try  the  second  action. 
While  counsel  for  defendants  have  cited  a  number  of  cases 
wherein  it  is  held  that  appeal,  and  not  mandamus,  is  the 
proper  remedy,  yet  in  all  of  the  cases  cited  it  appears  that  the 
courts  had  entered  judgments  finally  dismissing  the  actions. 
If  in  this  case  a  final  judgment  dismissing  the  action  had  been 
entered,  there  would  be  much  force  to  counsel's  contention 
that  appeal  is  the  proper  remedy.  In  this  case  all  that  was 
done,  however,  was  to  enter  an  order  suspending  further  pro- 
ceedings until  such  time  as  plaintiff  shaU  have  paid  the  costs 
taxed  against  him  in  the  first  action.  Such  an  order  is  not 
a  final  judgment,  and  hence  plaintiff  was  powerless  to  proceed 
further  until  that  order  was  modified  or  set  aside.  A  writ  of 
mandate  to  require  the  district  court  to  vacate  the  order  sus- 
pending proceedings  and  to  proceed  with  the  trial  of  the  case 
was  therefore  a  proper,  and  in  mj*^  judgment  the  only,  remedy 
plaintiff  could  invoke. 

Recurring  now  to  the  second  proposition,  namely,  that  the 
plaintiff  must  fail  in  this  proceeding  for  the  reason  that  the 
order  made  by  the  district  court  was  one  within  its  discretion, 
and  hence  cannot  be  controlled  by  mandamus :  That  conten- 
tion is,  in  my  judgment,  likewise  untenable.  Many  cases  are 
cited  by  defendants  in  support  of  the  foregoing  proposition. 
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The  basis  of  all  of  those  decisions  is  that  in  ease  the  plaintiflf 
is  nonsuited,  or  if  he  voluntarily  dismisses  his  action,  and 
thereafter  commences  another  action  against  the  same  de- 
fendant for  the  same  cause  of  action,  the  second  action  is 
presumptively  vexatious;  that  is,  a  presumption  prevails 
against  the  plaintiff  that  his  second  action  is  vexatious,  and 
hence  it  is  within  the  discretion  of  the  trial  court  to  require 
him  to  pay  the  costs  taxed  against  him  in  the  first  action  before 
permitting  him  to  proceed  with  the  trial  of  the  second  one.  In 
my  judgment  the  weight  of  authority  is  to  the  effect  that, 
where  the  first  action  fails  otherwise  than  upon  the  merits, 
and  a  second  action  is  commenced  upon  the  same  cause  of 
action'  and  against  the  same  defendant,  the  second  action  is 
presumptively  vexatious.  In  view  of  that  presumption  it  is 
held  in  those  cases  that  the  trial  court  may  in  its  discretion 
refuse  to  proceed  with  the  trial  of  the  second  action  until  the 
costs  taxed  against  the  plaintiff  in  the  first  action  are  paid. 
All  of  those  decisions,  however,  are  based  upon  statutes  which 
in  some  respects  differ  from  ours  and  rest  upon  the  assump- 
tion that  the  second  action  may  not  be  commenced  as  a  matter 
of  right  the  same  as  the  first  one,  but  that  a  second  action  may 
be  prosecuted  only  as  a  matter  of  grace  and  upon  certain  con- 
ditions that  may  be  imposed  by  the  court  in  which  it  is  com- 
menced. As  I  view  the  matter,  the  whole  question  depends 
upon  the  statute  which  is  in  force  in  the  particular  jurisdic- 
tion where  the  actions  are  commenced.  While  it  is  true  that 
many  of  the  states  have  statutes  authorizing  the  bringing  of 
a  second  action  in  case  the  first  one  fails  otherwise  than  upon 
the  merits,  or  in  case  the  judgment  in  favor  of  the  plaintiff  is 
reversed  by  the  appellate  court,  yet  not  all  of  the  statutes  in 
force  in  the  several  states  are  the  same  in  import  or  effect. 
Our  statute  permitting  a  second  action  is  found  in  Comp. 
Laws  Utah  1917,  section  6484,  and  reads  as  follows : 

"If  any  action  be  commenced  within  due  time,  and  a  judgment 
thereon  for  the  plaintiff  be  reversed,  or  if  the  plaintiff  fall  In  suck 
action  or  upon  a  cause  of  action  otherwise  than  upon  the  merits, 
and  the  time  limited  for  the  same  shall  have  expired,  the  plaintiff, 
or,  if  he  die,  and  the  cause  of  action  survive,  his  representatives 
may  commence  a  new  action  within  one  year  after  the  reversal  or 
failure." 
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That  section  in  a  more  restricted  form  first  appeared  in 
Comp.  Laws  Utah  1876,  page  369.  From  there  it  was  carried 
forward  into  Comp.  Laws  Utah  1888  as  section  3160.  We 
next  find  it  in  Rev.  Stats.  Utah  1898  as  section  2893  in  the 
form  it  is  set  forth  above.  From  thence  it  was  carried  into 
Comp.  Laws  Utah  1907,  and  from  thence  into  the  compilation 
of  1917,  where  it  is  found  as  section  6484,  supra.  Until  1898 
the  statute  was  limited  to  cases  where  a  judgment  in  favor  of 
the  plaintiflf  had  been  reversed  by  the  appellate  court.  In  the 
Revised  Statutes  of  1898  it  wa!s,  however,  adopted  in  its  pres- 
ent form,  and  has  since  then  always  been  in  force  in  this  state. 
The  section  as  now  in  force  is,  however,  also  supplemented  by 
other  sections  which  must  be  considered.  Comp.  Laws  Utah 
1917,  section  6848,  provides  under  what  conditions  actions 
may  be  dismissed  and  when  a  nonsuit  may  be  granted. 
Section  6859,  among  other  things,  provides  that  a  dismissal 
of  the  complaint  **  either  before  or  after  a  trial  does  not  pre- 
vent a  new  action  for  the  same  cause  of  action"  unless  it  is 
expressly  declared  by  the  judgment  roll  that  it  was  rendered 
upon'the  merits.  If  sections  6848,  6859,  and  6484  are  con- 
sidered and  construed  together,  as  they  must  be,  there  is  little, 
if  any,  room  for  doubt  that  under  our  statute,  in  cdse  plain- 
tifl!'s  action  fails  otherwise  than  upon  the  merits,  he  has  pre- 
cisely the  same  right  to  commence  a  second  action  that  he 
had  to  commence  the  first  one;  in  other  words,  that  there  is 
no  presumption  against  the  plaintiff  that  the  second  action 
is  vexatious  any  more  than  such  a  presumption  existed  that 
the  first  one  was  vexatious. 

While  it  is  true  that  an  action  may  be  vexatious,  yet,  in 
view  of  section  6859,  which  in  express  terms  provides  that  a 
second  action  shall  not  be  prevented,  and  of  section  6484, 
which  unconditionally  authorizes  a  second  action,  I  am  utterly 
unable  to  perceive  any  basis  for  the  presumption  that  the 
second  action  is  any  more  vexatious  than  the  first  one.  It 
might  just  as  well  be  assumed  that,  in  view  that  one  may 
commence  an  action  for  vexatious  purposes,  therefore  a  pre- 
sumption prevails  that  all  actions  are  vexatious. 

When  a  right  to  bring  a  second  action  is  given  uncondition- 


Digitized  by 


Google 


1920]  SUPREME  COURT  OP  UTAH  517 

Prayer  for  Mandamus.    Writ  Issued. 

ally,  as  is  the  case  here,  in  view  of  the  provisions  of  the  sec- 
tions to  which  I  have  referred,  there  is — ^there  can  be — no 
basis  for  the  presumption  that  the  right  is  exercised  ve*- 
tionsly.  If  an  action  is  in  fact  vexatious,  that  fact  may  be 
made  to  appear  just  as  well  when  it  is  commenced  the  first 
time  as  it  may  be  when  it  is  commenced  the  second  time.  Un- 
der our  statute  the  right  to  bring  a  second  action  is  precisely 
the  same  as  is  the  right  to  bring  the  first  one,  and  it 
seems  to  me  that,  if  the  defendant  has  good  reasons  to  2 

believe  and  does  believe  that  the  action  is  vexatious,  he 
has  the  same  right  to  oppose  the  first  action  upon  that  ground 
as  he  has  to  oppose  the  second  one,  and  no  better  right. 
Courts  are  merely  the  instrumentalities  of  the  sovereign  statp 
through  which  justice  is  administered  in  accordance  with  law, 
and  no  judge  should  permit  his  court  to  be  used  by  any  one 
as  an  instrumentality  of  oppression  or  vexation,  upon  the  one 
hand,  nor  should  he,  by  means  of  assumed  presumptions,  close 
the  doors  of  the  court  against  any  one  who  under  the  law  has 
a  right  to  come  into  qourt.  If,  therefore,  the  suit  is  vexatious, 
it  should  be  arrested  at  the  very  threshold  of  the  proceeding; 
and,  if  it  is  not  shown  to  be  so,  the  right  to  proceed  to  trial 
should  not  be  denied  upon  presiunptions  which  are  not  based 
upon  actual  facts. 

Moreover,  if  the  action  is  vexatious,  I  cannot  understand 
how  the  mere  payment  of  cost  purges  it  of  that  vice,  nor  do 
I  see  how  the^  filing  of  an  affidavit  that  the  plaintiff  is  unable 
to  pay  the  costs  dissipates  the  presumption.  If  the  action  is 
vexatious,  how  can  either  the  payment  of  costs  or  the  inability 
to  do  so  cure  that  vice  ?  To  so  hold  necessarily  results  in  this, 
that  a  man  with  means  may  freely  exercise  his  propensity  to 
vex  by  the  bringing  of  a  second  action  in  case  he  is  willing  to 
pay  costs.  Merely  to  pay  costs,  under  the  ruling  of  the  dis- 
trict court,  entirely  dissipates  the  presumption  of  vexatious- 
ness,  and  thereafter  there  is  nothing  which  prevents  the  man 
with  means  from  maintaining  the  action,  although  the  desire 
to  vex  may  be  precisely  the  same  as  though  he  had  not  paid 
the  costs.  The  court  may  thus  be  made  an  instrumentality  to 
vex  and  harass  upon  the  sole  condition  that  the  costs  of  the 
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first  action,  which  failed,  are  paid.    It  seems  to  me  that  merely 
to  state  the  proposition  should  be  sufficient  to  refute  it. 

In  order  to  aid  me  in  arriving  at  what  I  deem  a  just  con- 
clusion, I  have  carefully  examined  all  of  the  statutes  of  the 
different  states  of  the  Union.  In  doing  so  I  have  discovered 
there  is  but  one  other  state,  namely,  Montana,  whose  statute 
•  is  precisely  like  ours  respecting  the  bringing  of  a  second  ac- 
tion.. There  are  sixteen  states  which  have  statutes  very  sim- 
ilar to  our  section  6484,  supra,  namely:  Arkansas  (Kirby  & 
Castle,  Dig.  Stats.  Ark.  section  6011) ;  Colorado  (2  Mills' 
Ann.  Stats.  Colo,  page  2018,  section  4643) ;  Connecticut  (2 
(Jen.  Stats.  Conn,  section  6171) ;  Illinois  (Hurd's  Rev.  Stats. 
111.  1915,  page  1674,  section  25);  Montana  (27lev.  Codes 
Mont,  section  6464) ;  North  Carolina  (Revisal  of  1905  of  N.  C. 
section  370) ;  Ohio  (2  Bates'  Ohio  Ann.  Stats.  [3d  Ed.]  sec- 
tion 4991);  Oklahoma  (C.  L.  Okl.  1909,  page  1222,  sec- 
tion 5555) ;  Rhode  Island  (Gen.  Laws  R.  I.  page  1002, 
section  9) ;  Mississippi  (Hemingway's  Ann.  Miss.  Code, 
section  2488) ;  Missouri  (1  Rev.  St.  Mo.  1899,  page  1030,  sec- 
tion 4285) ;  Kansas  (Gen.  Stat.  Kan.  1909,  section  5615) ; 
Maine  (Rev.  Stat.  Me  1916,  page  1217,  section  94;  Id.  page 
1380,  section  11) ;  Tennessee  (Thompson's  Shannon's  Code 
of  Tenn.  section  4446) ;  Vermont  (Public  Stats.  Vt.  sec- 
tion 1566).  While  the  phraseology  of  the  statutes  differ 
somewhat,  yet  in  substance  and  effect  they  are  the  same  as 
our  section  6484,  supra.  There  is,  however,  no  such  statute  as 
our  section  6859,  to  which  I  have  called  attention,  except  in 
the  state  of  Montana. 

There  are  sixteen  other  states  wherein  the  statutes  upon  the 
subject  are  more  restricted  than  ours.  In  fact,  the  statutes 
of  those  states  are  practically  the  same  as  ours  was  before  it 
was  enlarged  in  1898,  as  before  stated.  These  states  are: 
Alabama  (Code  of  Ala.  1907,  section  4845) ;  California 
(Kerr's  Cyc.  Code  of  Cal.  C.  C.  P.  section  355) ;  Idaho  (Comp. 
Stats.  Idaho,  section  6626) ;  Indiana  (1  Bums'  Ann.  Stats,  of 
Ind.  1901,  section  300) ;  Nevada  (2  Rev.  Laws  Nev.  1912,  sec- 
tion 4980) ;  New  Hampshire  (Stat,  of  N.  H.  1891,  page  599, 
section  9) ;  New  Jersey  (2  Gen.  Stat.  N.  J.  page  1978,  sec- 
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tion  26;  North  Dakota  (Comp.  Laws  N.  D.  1913,  section  7388) ; 
Oregon  (Gen.  Laws  Or.  1843-1872,  page  109,  section  21) ;  Mas- 
sachusetts (Public  Stats.  Mass,  page  1114,  section  12) ;  Mich- 
igan (3  Comp.  Laws  Mich,  section  12329) ;  Minnesota  (Qen. 
Stat.  Minn,  section  7713) ;  South  Dakota  (Rev.  Codes  S.  D. 
page  879,  section  73) ;  Virginia  (2  Va.  Code  Ann.,  section 
2934) ;  West  Virginia  (Code  W.  Va.  1899,  page  779,  sec. 
tion  19) ;  Wisconsin  (Sanborn  &  Berryman's  Ann.  St.  Wis. 
page  2180,  section*  4235) ;  New  York  (1  Bliss,  Ann.  Code, 
section  405). 

The  following  states  have  statutes  which  differ  somewhat 
from  those  of  all  the  other  states  I  have  hereinbefore  named, 
namely:  Georgia  (Civ.  Code  of  the  State  of  Georgia  1910, 
section  4381) ;  Iowa  (Code  of  Iowa  Ann.  1897,  section  3455) ; 
Kentucky  (Ky.  Stats.  1894,  section  2545) ;  Maryland  (2  Ann. 
Code  Md.  page  1667,  section  70) ;  New  Mexico  (N.  M.  Stats. 
Ann.  1915,  section  3355) ;  Delaware  (Rev.  Code  Del.  1915, 
section  4681) ;  Florida  (Gen.  Stats,  of  the  State  of  Florida 
1906,  page  699,  section  1715). 

In  the  limited  time  at  my  command  I  have  been  unable  to 
discover  any  statutes  upon  the  subject  in  the  remaining  nine 
states. 

I  have  referred  to  these  statutes  specifically  for  the  reason 
that  counsel  in  citing  cases  from  the  courts  of  the  several 
states  have  cited  them  indiscriminately  and  seemingly  without 
giving  any  attention  to  the  provisions  of  the  statutes  upon  the 
subject.  Indeed,  that  also  seems  to  be  true  of  many  of  the 
decisions  in  which  other  cases  are  cited  as  authority.  More- 
over, it  seems  to  be  assumed  as  a  matter  of  course  in  many 
of  the  decisions  that  the  subject,  at  least  to  some  extent,  is 
regulated  by  the  common  law.  Such  is,  however,  not  the  case. 
Costs,  especially  in  law  cases,  are  purely  statutory,  and,  un- 
less the  statute  authorizes  them,  none  can  be  recoyered.  Mc- 
Cready  v.  Railroad,  30  Utah,  1,  83  Pae.  331,  8  Ann.  Cas.  732 ; 
Davidson  v.  Munsey,  29  Utah,  181,  80  Pac.  743. 

It  has  also  been  held  by  this  court  (Guthiel  v.  Gilmer,  27 
Utah,  496,  76  Pac.  628)  that  a  plaintiff  may  commence  a  sec- 
ond action  as  a,  matter  of  right,  if  the  first  one  fails  otherwise 
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than  upon  the  merits.  That  is  the  only  case  in  which  both 
section  6484  and  section  6859  are  referred  to  and  considered 
together.  The  logic  and  effect  of  that  decision  is  that  a  sec- 
ond action  may  be  prosecuted  precisely  the  same  as  the  first 
one.  and  without  the  imposition  of  any  conditiona  As  a  mat- 
ter of  <;ourse,  if  it  be  made  to  appear  that  the  first  action  is 
vexatious,  it  should  be' promptly  dismissed,  but  the  right  to 
proceed  should  not  be  denied  upon  the  mere  presumption 
which  is  based  upon  nothing  more  substantial  than  that  the 
first  failed.  Of  what  practical  use  is  the  right  to  commence 
a  second  action  if  it  may  not  be  prosecuted  to  judgment  the 
same  as  the  first  one?  The  right  to  dismiss  an  action  without 
prejudice  and  to  commence  another  existed  at  common  law. 
In  view  of  that  fact,  why  enact  the  present  statute  if  nothing 
was  intended  to  be  accomplished  by  it  ?  But  it  is  insisted  that 
section  6484  merely  extends  the  time  within  which  a  second 
action  may  be  commenced.  That  may  be  conceded,  but  the 
fact  still  remains  that  the  second  action  may  be  uncondition- 
ally colnmenced.  Again,  it  cannot  be  said  that  section  6859 
merely  extends  the  time  for  commencing  a  second  action. 
That  section,  in  express  terms,  provides  that  a  second  action 
shall  not  be  prevented.  That  section  was  first  adopted  in 
1898,  when  the  present  form  of  section  6484  was  adopted. 
Why  adopt  section  6859  if  nothing  more  was  intended  than  to 
extend  the  time  for  bringing  a  second  action  1  No  other  state, 
save  Montana,  has  a  statute  like  section  6859.  Again,  the 
statute  in  its  present  form  had  been  in  force  fully  twenty 
years  when  the  decision  which  is  assailed  in  this  proceeding 
was  rendered.  It  is  common  knowledge  that  during  all  of 
that  time  the  right  to  commence  a  second  action  in  case  the 
first  one  failed  otherwise  than  upon  the  merits  was  freely  per- 
mitted by  our  courts  and  as  freely  exercised  by  the  litigants. 
The  right  to  commence  a  second  action  uncon^tionallj*^  had 
therefore  been  the  settled  practice  of  the  district  courts  of 
this  state  for  practically  twenty  years.  While  that,  standing 
alone,  may  not  be  a  conclusive  reason  why  the  practice  should 
be  continued  as  a  matter  of  right,  yet  it  presents  a  more  or 
less  persuasive  reason  why  it  should  not  be  disturbed  by  the 
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courts  at  this  late  date,  and  especially  not  when  we  keep  in 
mind  the  maxim  that  **the  practice  of  the  court  is  the  law  of 
the  court."  To  follow  the  course  herein  outlined,  and  which 
is  the  one  indicated  by  our  statute,  no  injury  can  result  to 
any  one.  If  the  action  is  in  fact  vexatious,  the  defendant  may 
freely  allege  and  prove  the  fact,  and  that  should  end  the  mat- 
ter. Upon  the  other  hand,  if  it  be  assumed  that  the  second 
action  is  vexatious  merely  because  the  first  action  failed  other- 
wise than  upon  the  merits,  grave  injustice  may  result.  The 
first  action  may  have  failed,  as  the  decisions  of  this  court 
show,  merely  because  the  trial  court  erred  in  granting  a 
nonsuit.  The  presumption  is  thus  based  upon  a  manifest 
error,  and  if  the  plaintiff  cannot  comply  with  the  order  of 
the  court,  he  is  deprived  of  the  right  of  trying  his  case  on  the 
merits.  But,  even  though  it  should  be  held  that  our  statute 
does  not  give  the  right  to  prosecute  the  second  action  uncon- 
ditionally, and  that  the  weight  of  authority  is  to  the  effect 
that  such  a  right  does  not  exist,  yet,  in  my  judgment,  the 
practice  adopted  by  the  district  court  sho,uld  not  be  followed. 
The  question  here  is  not  one  involving  property  rights  which 
have  been  based  upon  the  decisions  of  the  courts.  It  is  merely 
a  question  of  procedure.  If,  therefore,  a  course  of  procedure 
has  been  adopted  which  it  is  found  does  not  promote  justice 
and  equity,  it  should  be  set  aside,  and  a  form  of  procedure 
substituted  therefor  which  is  promotive  of  justice  and  equal- 
ity. A  mere  change  of  procedure,  it  otherwise  just,  cannot 
injure  any  one. 

Without  pursuing  the  subject  further,  and  without  review 
ing  the  many  authorities  upon  the  subject,  and  without  add- 
ing further  reasons,  which  might  easily  be  done,  I  am  of  the 
opinion  that  a  peremptory  writ  should  issue  for  the  reason 
that  the  district  courts  of  this  state  are  as  powerless  to  impose 
conditions  to  the  right  to  prosecute  a  second  action  to  judg- 
ment as  they  are  powerless  to  impose  conditions  to  prosecute 
the  first  one,  provided  the  firstone  falls  otherwise  than  upon 
the  merits.  In  case  the  defendant  makes  a  showing  that  the 
action  is  in  fact  vexatious,  that  question  should  be  tried  as 
other  questions  of  fact  are  tried ;  and,  if  it  be  found  that  the 
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action  is  vexatious,  the  judge  should  promptly  dismiss  it  and 
refuse  to  permit  his  court  to  be  used  as  an  instrumentality  to 
vex  and  harass  the  defendant.  That  course  should,  however, 
be  followed  whether  it  is  the  first  or  second  or  any  other 
action. 

By  what  I  have  said  I  do  not  wish  to  be  understood  that  un- 
der no  circumstances  can  a  presumption  arise  that  an  action  is 
vexatious.  Neither  do  I  contend  that  in  case  a  plaintiff  brings 
a  second  action  after  having  dismissed  the  first  one,  or  after 
having  failed  therein  otherwise  than  upon  the  merits,  the 
defendant  may  not  make  it  appear  that  by  reason  of  his  pov- 
erty, or  for  any  other  valid  reason,  he  is  unable  to  present  his 
defense  to  the  second  action  and  ask  that  the  court  make  such 
orders  respecting  the  payment  of  costs  in  the  first  action  and 
respecting  the  trial  of  the  second  case  as  may  be  fair  and  just 
to  both  parties.  All  I  insist  upon  is  that  the  court  has  no 
right  to  impose  conditions  upon  the  plaintiff  to  proceed  with 
his  second  action  on  the  mere  presumption  that  it  is  vexatious, 
and  hence  unfair  to  the  defendant. 

THURMAN,  J. 

The  statutes  of  Utah  recognize  the  right  of  a  plaintiff  to 
commence  a  new  action  for  the  same  cause  when  the  first  ac- 
tion is  dismissed  upon  grounds  other  than  the  merits.  The 
right,  as  far  as  the  statutes  are  concerned,  is  unconditional. 
It  implies  the  right  to  prosecute  the  case  to  a  final  judgment. 
Granting  the  contention  of  defendant  that,  notwithstanding 
the  statutes,  the  courts  have  the  power  to  maintain  orderly 
procedure,  protect  the  rights  of  litigants,  and  prevent  the 
abuse  of  its  process  on  the  part  of  those  whose  purpose  is  to 
vex  and  annoy,  the  question  nevertheless  arises:  Should  the 
court  in  any  case  when  a  new  action  is  commenced  assume  to 
impose  insurmountable  conditions  upon  the  right  to  prosecute 
the  case,  without  some  showing  of  bad  faith,  hardship,  or  op- 
pression? In  answer  to  this  question  we  are  met  with  the 
proposition  that  the  law  presumes  the  second  suit  is  vexatious, 
and  that  the  burden  is  upon  plaintiff  to  show  that  it  is  not. 
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The  logic  of  this  contention,  to  say  the  least,  is  far  from  con- 
vincing. 

It  is  conceded  in  this  case  that  the  £r8t  action  was  dismissed 
on  grounds  other  than  the  merits.  Therefore  the  merits  of 
the  action  were  not  involved.  They  stand  unchallenged,  un- 
affected, and  the  good  faith  of  the  plaintiff  in  bringing  the 
action  is  in  no  manner  impeached.  To  insist  otherwise  would 
be  to  contend  that  the  merits  of  the  action  were  involved  in 
the  dismissal,  and  that  the  judgment  of  dismissal  impeaches 
their  integrity.  This  contention,  if  made,  would  be  contra- 
dictory, if  not  paradoxical.  We  cannot  in  one  breath  assume 
that  the  action  was  dismissed  on  grounds  other  than  the  mer- 
its, and  in  the  next  breath  contend  that  the  merits  were  af- 
fected by  the  dismissal.  Looking  at  the  question  from  every 
point  of  view,  we  are  inevitably  led  to  the  conclusion  that, 
when  the  second  action  is  conunenced,  the  plaintiff,  as  far  as 
his  real  grounds  of  action  are  concerned,  is  exactly  in  the 
siame  condition  as  he  was  at  first.  The  merits  of  his  action  are 
just  the  same.  He  has  neither  gained  nor  lost  by  the  dis- 
missal, except  that  defendant  has  obtained  a  judgment  against 
him  for  costs.  A  judgment  for  what  is  due  is  ordinarily  all 
that  any  litigant  ever  obtains  in  a  court  of  justice,  no  matter 
how  righteous  his  cause  may  be. 

If  the  plaintiff  is  in  the  same  position  when  his  second  ac- 
tion is  commenced  as  he  was  at  first,  if  the  integrity  of  his 
cause  and  the  merits  of  his  action  were  unimpeached  by  the 
dismissal,  whence  comes  the  presumption  that  the  second  suit 
is  vexatious?  I  am  forced  to  the  conclusion  that,  whatever 
may  have  been  the  reasons  at  common  law  or  under  the  stat- 
utes of  other  states  for  the  presumption  relied  on,  it  was  the 
manifest  intention  of  our  Legislature,  by  the  statutes  referred 
to,  to  confer  upon  plaintiff  the  right  to  prosecute  a  second 
action  under  exactly  the  same  conditions  and  limitations  that 
he  could  prosecute  the  first,  that  he  may  proceed  without  any 
presumptions  against  him  as  far  as  the  dismissal  of  the  first 
action  is  concerned,  and  that  the  question  as  to  whether  a  suit 
is  vexatious,  whether  it  be  the  second  or  the  first,  is  a  question 
of  fact  to  be  established  by  the  party  who  alleges  its  existence, 
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unless  it  is  manifest  on  the  face  of  the  proceeding. 

I  concur  in  the  condu^fions  reached  by  my  Associates  that 
the  writ  should  issue  as  .prayed  for  in  the  complaint. 

WEBER,  J. 

While  I  concur  in  the  conclusions  reached  by  the  Chief  Jus- 
tice, I  base  my  concurrence  largely  upon  the  reasons  given  by 
Mr.  Justice  FRICK.  In  my  opinion,  courts  in  this  state  may 
not  legally  adopt  and  enforce  a  rule  to  the  effect  that  the 
plaintiff  in  a  second  suit  for  the  same  cause  of  action  should 
not  be  allowed  to  proceed  until  payment  by  him  of  costs  of 
the  former  action,  when  plaintiff  failed  in  the  first  suit  other- 
wise than  on  the  meri^.  The  enforcement  of  such  a  rule 
would  be  a  nullification  of  the  statute.  Nonpayment  of  a 
judgment  for  costs  in  the  first  action  does  not,  under  our 
statute,  raise  a  presumption  that  thes  econd  suit  is  vexatious. 
It  certainly  cannot  be  deemed  vexatious  for  one  to  do  that 
which  the  statute  gives  him  the  right  to  do.  The  right  given 
by  the  statute  is  unconditional,  and  when  a  plaintiff  fails  in 
a  suit  otherwise  than  on  the  merits,  he  has  the  absolute  legal 
right  to  commence  the  suit  a  second  time  and  to  proceed  as  if 
he  had  never  been  in  court,  whether  he  pays  the  costs  of  the 
first  suit  or  not.  He  is  not  required  to  purge  the  second  suit 
of  an  assumed  vice  of  vexation  by  paying  costs  that  may  have 
been  adjudged  against  him  in  the  first  action. 

GIDEON,  J. 

I  concur  in  the  order  making  the  alternative  writ  perma- 
nent. I  agree  with  the  conclusion  that  under  the  statutes  of 
this  state  a  litigant  has  the  right  to  institute  a  second  action 
upon  the  same  facts  in  case  the  former  action  has  been  deter- 
mined otherwise  than  upon  the  merits.  Such  second  action  is 
not  subject  to  be  delayed  or  defeated  by  any  presumption  that 
it  is  vexatious. 
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INDUSTRIAL  COMMISSION  OF  UTAH  et  al.  v.  MURRAY 

CITY  et  al. 

No.  3407.     Decided  March  2,  1920.     (188  Pac.  274.) 

1.  Mandamus — Denial  of  Jubt  in  Action  to  Set  Aside  Award  no 
Defense  Against  Mandamus  to  Enforce  Award  Set  Aside  bt 
Judge,  But  Reinstated  on  Appeal.  In  mandamus  to  enforce  an 
award  of  the  Industrial  Commission  against  a  city,  the  city 
cannot  complain  that  in  its  action  to  set  aside  the  award  it  was 
denied  a  Jury  trial,  where  the  trial  court  granted  the  relief 
prayed  for,  but  it  was  reversed  on  appeal.     (Page  526.) 

2.  Evidence — Knowledgk  by  Party  to  Prior  Action  of  Effect  of 
Judgment  Presumed.  In  mandamus  to  enforce  an  award  of  the 
Industrial  Commission  against  a  city,  the  city,  which  was  rep- 
resented by  counsel  at  all  stages  of  the  proceedings,  is  conclu- 
sively presumed,  to  know  which  of  two  cases  in  the  district 
court,  respecting  the  award  was  appealed,  and  that  the  Judg- 
ment on  appeal  waa  final  and  conclusive.     (Page  526.) 

3.  Mandamus — Order  for  Payment  of  Money  by  City  Suspended 
Because  of  Inability  to  Pay  Until  Fallowing  Year.  Where 
a  city  has  no  money  with  which  to  pay  an  award  of  the  Indus- 
trial Commission,  and  its  resources  for  the  current  year  had 
been  exhausted,  a  writ  of  mandamus  will  be  held  in  suspense 
until  the  expiration  of  that  year.     (Page  526.) 

Application  for  mandamus  by  the  Industrial  Commission 
of  Utah  and  another  against  Murray  City  and  others. 

Peremptory  writ  issued. 

See,  also,  183  Pac.  331. 

Dan  B.  Shields,  Atty.  Gen.,  James  H,  Wolfe,  0.  C.  Dalby, 
and  H.  Van  Dam,  Jr.,  Asst.  Atty.  Gen.,  for  plaintife. 

D.  W,  Moffat,  of  Murray,  for  defendants. 

THURMAN,  J. 

The  Industrial  Commission  of  Utah,  hereinafter  called  *'the 
commission''  and  David  Hazeldine,  as  plaintifb,  brought  this 
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action  against  Murray  City  and  its  officers  for  a  writ  of  man- 
date, requiring  said  defendants  to  pay,  or  provide  for  the 
payment  of,  a  certain  award  to  said  Hazeldine  theretofore 
made  hy  said  commission. 

The  record  discloses  the  facts  to  he  that  the  award  was  made 
against  the  defendant  city  and  a  copy  thereof  duly  served, 
but  that  said  city  neglected  and  refused-  to  pay  the  same ;  that 
said  city  thereafter  commenced  an  action  against  the  com- 
mission in  the  district  court  of  Salt  Lake  county  to  set  aside 
said  award  on  the  ground  that  the  commission  was  without 
jurisdiction  to  make  the  same ;  that  a  hearing  was  had  thereon 
in  said  district  court,  and  judgment  entered  therein,  setting 
aside  said  award;  that  in  due  course  the  commission  there- 
after appealed  from  said  judgment  to  this  court,  wherein  the 
judgment  of  the  district  court  was  reversed ;  that  the  district 
court  thereafter  entered  its  judgment,  affirming  the  award, 
and  that  the  defendant  city  still  neglects  and  refuses  to  pay 
the  same. 

As  we  read  the  record,  there  is  no  substantial  controversy 
as  to  the  facts  above  set  forth.    It  is  true  the  defend- 
ants allege  that  on  or  before  the  hearing  in  the  district  1 
court  the  city  demanded  a  jury,  but  as  it  appears  that 
a  hearing  on  the  facts  was  had  before  the  court,  and  that  the 
court  rendered  judgment  in  favor  of  the  city,  the  city  has  no 
grounds  for  complaint,  even  if  its  demand  for  a  jury  was  re- 
fused.   Defendant  further  states  that  about  the  time  the  city 
commenced  its  action  in  the  district  court  against  the  com- 
mission, the  commission  applied  in  the  same  court  for  a  vrtii  of 
mandate,  requiring  the  city  to  pay  the  award.     Defendants 
express  their  inability  to  determine  whether  the  appeal  to  this 
court  was  from  the  judgment  rendered  by  the-  district  court, 
above  referred  to,  in  favor  of  the  city,  or  in  the  proceed- 
ing by  the  commission  for  a  writ  of  mandate.    Finally,          2 
defendants  allege  on  information  and  belief  that  the  ac- 
tion instituted  by  the  city  in  the  district  court  is  still  pending 
therein  and  undetermined.     Inasmuch  as  the  defendant  city 
was,  in  all  the  cases  referred  to,  at  all  times,  actively  repre- 
sented by  the  attorney  who  prepared  and  filed  the  answer  in 
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the  present  case,  and  by  no  other  attorney,  defendant  must 
be  conclusively  presumed  to  know  that  its  case  against  the 
commission  in  which  it  obtained  a  judgment  was  the  case 
which  was  appealed  to  this  court,  and  that  the  judgment  ren- 
dered therein  was  final  and  conclusive.    183  Pac.  331. 

We  have  no  means  of  determining  the  state  of  mind,  pur- 
pose, or  intent  which  induced  the  matter  set  up  in  the  answer 
to  which  we  have  referred.  It  is  exceedingly  fortunate  that 
such  lapses  of  memory  on  the  part  of  litigants  seldom  occur. 

Defendants  in  this  case  made  the  further  answer  that  the 
defendant  city  had  no  money  or  funds  with  which  to 
pay  said  award,  and  was  unable  to  raise  said  funds  3 

during  1919,  as  its  resources  for  that  year  were  ex- 
hausted.   We  were  disposed  to  consider  that  as  a  good  defense 
temporarily,  and  ^or  that  reason  the  judgment  of  this  court 
was  held  in  suspense  until  the  year  expired.    The  defense  is 
not  available  now. 

It  is  therefore  ordered  that  a  peremptory  writ  issue  as 
prayed  for  in  the  complaint.    Defendant  city  to  pay  the  costs. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 


STATE  V.  HOWD. 
No.  3402.     Decided  March  6,  1920.     (188  Pac.  628.) 

1.  False  Pretenses — EJvtoence  Insufficient  to  Establish  Crime. 
In  a  prosecution  for  having  obtained  certain  cattle  by  fraudu- 
lent and  false  pretenses,  checks  given  therefor  having  been  dis- 
honored, evidence  held  insufficient  to  establish  a  violation  of 
Comp.  Laws  1917»  section  8344,  not  showing  any  intent  to  cheat 
or  defraud,  nor  any  actual  fraud,  nor  a  fraudulent  representa- 
tion or  false  pretense  to  perpetrate  the  fraud,  nor  that  the  al- 
leged fraudulent  representation  or  pretense  induced  the  owner 
to  part  with  the  cattle.     (Page  533.) 

2.  False  Pretenses — Promise  to  Pay  Without  Intention  of  Per- 
forming Not  a  "False  Pretense*' — "Fraudulent  Representa- 
tion."   The  representation  by  the  buyer  of  cattle  that  he  would 
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pay  therefor  on  their  arrival,  though  made  without  Intention  to 
pay,  was  not  a  "fraudulent  representation"  or  "false  pretense*' 
in  the  legal  acceptance  of  the  terms.     (Page  533.) 

3.  Fajusb  Pbetenses — Ogcubebivces  Afteb  Owner  Parted  Wrrn 
Possession  Do  Nor  Sustain  Charge.  What  may  have  taken 
place  between  defendaiit  and  the  owner  of  cattle  after  such 
owner  had  parted  with  them,  by  reason  of  which  happenings 
the  owner  sustained  pecuniary  loss,  could  not  support  charge 
against  defendant  of  having  obtained  the  cattle  by  false  pre- 
tenses.   (Page  534.) 

4.  False  Pretenses— Conviction  Unsxtstained  by  Uncorroborated 
Verbal  Testimony  or  Complainant.  Under  Comp.  Laws  1917, 
section  8991,  in  a  prosecution  for  having  obtained  cattle  of 
another  by  false  pretenses,  the  uncorroborated  verbal  testimony 
of  the  complaining  witness  was  insufficient  to  sustain  convic- 
tion.    (Page  534.) 

Appeal  from  District  Court  of  Grand  County,  Seventh  Dis- 
trict; G^o.  Christensen,  Judge. 

James  C.  Howd  was  convicted  of  obtaining  property  by 
false  pretenses,  and  he  appeals. 

Judgment  reversed,  and  defendant  discharged. 

W,  F.  Knox,  of  Beaver  City,  for  appellant. 

Dan  B.  Shields,  Atty.  Gen.,  James  A,  Wolfe,  0.  C.  Dalby, 
and  H,Van  Dam,  Jr,,  Asst.  Attys.  Gen.,  for  the  State. 

CORPMAN,  C.  J. 

The  defendant  was  tried  and  convicted  before  the  district 
court  for  Grand  county  of  having  obtained  certain  personal 
property  by  fraudulent  and  false  pretenses.    He  appeals. 

The  defendant  sets  forth  and  complains  on  appeal  of  many 
alleged  errors  as  grounds  for  reversal,  among  them  that  de- 
fendant did  not  have  a  preliminary  examination,  nor  was  it 
waived,  before  the  committing  n^agistrate  as  to  the  charge 
made  against  him  in  the  information  upon  which  he  was  tried 
and  convicted  in  the  district  court. 
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For  the  purposes  of  this  opinion  we  do  not,  however,  deem 
it  necessary  to  discuss  or  pass  upon  the  regularity  or  legality 
of  the  proceedings  leading  up  to  the  filing  of  the  information, 
but  will  assume  that  such  proceedings  were  regular  and  in 
accordance  with  law.  The  more  important  questions  raised 
by  the  defendant  are  as  to  whether  or  not  the  judgment  upon 
conviction  can  be  sustained  under  the  information  filed,  in 
view  of  the  evidence  adduced  on  the  part  of  the  state  to  prove 
the  offense  of  which  the  defendant  stands  convicted. 

The  information  as  originally  filed  and  afterwards  amended 
contained  two  counts:  One  charging  the  defendant  with 
grand  larceny;  the  second  charging  him  with  '^ knowingly  and 
designedly  obtaining  chattels  by  false  representations  and 
pretenses,  committed  as  follows: 

"That  the  said  James  C.  Howd,  on  the  5th  day  of  December,  at 
Grand  county,  state  of  Utah,  did  then  and  there  with  intent  to  cheat 
and  defraud  Thomas  B.  Foy  of  his  personal  property,  to  wit,  thirty 
head  of  cattle,  knowingly,  designedly,  falsely,  feloniously,  and  fraud- 
ulently represent  and  pretend  to  the  said  Thomas  B.  Foy,  that  he, 
the  said  James  C.  Howd,  was  then  and  there  the  duly  authorized 
agent  of  Consley  and  Adams  (amended  to  read  Adams  and  Oons- 
ley),  of  Grand  Junction,  Colo.,  the  said  Adams  and  Consley  then 
being  a  reputable  firm  of  live  stock  buyers,  with  headquarters  in 
Grand  Junction,  Colo.,  and  falsely  represented  and  pretended  that 
he  the  said  James  C.  Howd  was  authorized  to  contract  for  the  sale 
of  said  cattle  for  and  on  behalf  of  said  Adams  and  Consley,  and 
then  and  there  falsely  represented  and  pretended  that  the  said 
Adams  and  Consley  would  pay  the  purchase  price  of  said  cattle 
upon  delivery  of  said  cattle  and  weight  of  the  same  at  Grand  Junc- 
tion, Colo.  By  means  of  said  false  and  fraudulent  representations 
and  pretenses,  and  the  said  Thomas  B.  Foy  relying  upon  and  be- 
lieving said  statements  and  said  representations  to  be  true,  he,  the 
said  James  C.  Howd,  did  then  and  there  knowingly  and  designedly 
obtain  from  the  said  Thomas  B.  FV>y  the  possession  of  said  thirty 
head  of  cattle  aforesaid,  with  the  intent  then  and  there  to  cheat 
and  defraud  the  said  Thomas  B.  Foy  of  the  same,  contrary  to  the 
form  of  the  statute,"  etc 

At  the  trial,  upon  application  being  made  by  the  defendant 
to  the  court  for  an  order  requiring  an  election,  the  state  at  the 
conclusion  of  the  testimony  elected  to  and  did  rely  upon  the 
second  count  alone  in  the  information. 

There  is  no  material  conflict  in  the  testimony.  It  shows 
Vol.  5&— 34 
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that  some  time  prior  to  December  5,  1918,  the  defendant  had 
engaged  under  contract  to  furnish  Adams  and  Consley  of 
Grand  Junction,  Colo.,  certain  cattle.  The  defendant  was 
unable  to  furnish  the  specific  cattle  called  for  under  the  said 
contract.  About  this  time  the  defendant  met  the  complaining 
witness,  Thomas  B.  Foy,  who  was  engaged  in  raising  live 
stock  at  Thompsons,  Utah.  Foy  did  not  have  the  kind  of 
cattle  called  for  in  the  contract  defendant  had  entered  into 
with  Adams  and  Consley.  However,  the  defendant  at  the 
time  communicated  with  Adams  and  Consley,  and  it  was 
agreed  that  Adams  and  Consley  would  take  the  kind  of  cattle 
that  .could  be  provided  by  the  complaining  witness  Foy.  Ne- 
gotiations were  then  entered  into  between  the  defendant  Mid 
Foy  for  the  purchase  of  cows,  the  kind  of  animals  that  could 
be  provided  by  Foy  and  other  owners  of  cattle  in  the  vicinity 
of  Thompsons.  A  shipment  of  about  ninety  head  of  cattle 
was  then  made  up  at  Thompsons,  including  thirty  head  of 
cows  owned  by  Foy,  and  consigned  to  Adams  and  Consley  at 
Grand  Junction,  Colo.  The  cattle  were  shipped  in  the  name 
of  defendant  as  consignor.  The  defendant,  before  shipment^ 
paid  to  the  witness  Foy  $200  to  apply  on  the  purchase  price, 
the  balance  to  be  paid  at  Grand  Junction  upon  the  arrival  of 
the  cattle  there  and  the  weighing  out  and  delivering  to  the 
consignee,  Adams  and  Consley.  The  defendant  and  Foy  to- 
gether loaded  the  cattle  on  board  cars  at  Thompsons,  and  both 
accompanied  the  shipment  to  Grand  Junction,  where  it  ar- 
rived on  a  Saturday  night,  but  was  not  unloaded  into  the 
yards  of  Adams  and  Consley  until  the  Sunday  morning  fol- 
lowing. Up  to  the  time  of  the  delivery  of  the  cattle  to  Adams 
and  Consley  there  is  no  evidence  tending  to  show  any  fraud  or 
deception  on  the  part  of  the  defendant  practiced  upon  Foy. 
It  is  true  Foy  testified  that  he  ** understood"  the  cattle  were 
being  purchased  by  Adams  and  Consley.  However,  Foy's 
testimony  furtljer  shows,  and  there  is  no  other  testimony  in 
the  record  bearing  on  the  question,  that  the  only  representa- 
tion made  to  him  by  the  defendan4:  was  that  he  was  buying 
cattle  for  the  sugar  factory  (Adams  and  Consley).    Regard- 
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ing  this  phase  of  the  transaction  at  Thompsons,  Utah,  the 
testimony  of  Foy  was  as  follows : 

"Q.    In  what  capacity  was  he  acting  for  Adams  and  Consley? 

"The  Court:  He  may  state  what  he  [defendant]  said.  A.  Well 
he  had  to  furnish  so  many  cattle  a  week  for  the  sugar  factory. 
Q.  Did  he  say  in  what  capacity  he  was  buying,  as  manager  or 
overseer?*  A.  No,  sir.  Q.  Did  you  understand  or  did  you  state 
that  Adams  and  Consley  were  the  buyers*  at  the  sugar  factory? 
A.  Yes,  sir.  Q.  Had  you  heard  of  them  previous  to  this  time? 
A.  Yes,  sir.  Q.  And  you  knew  of  them  being  in  the  cow  business? 
A.    Yes,  sir." 

The  testimony  further  shows  that  after  the  delivery  of  the 
cattle  at  Grand  Junction  the  vritness  Foy  asked  for  and  re- 
ceived at  the  hands  of  Adams  and  Consley  an  allowance  of 
fifteen  pounds  per  head  for  shrinkage  while  the  animals  were 
in  transit  from  Thompsons  to  Grand  Junction,  but  the  witness 
testifies  he  made  the  bills  of  sale  only  for  the  purpose  of 
meeting  the  request  of  Adams  and  Consley.  After  the  cattle 
had  been  weighed  and  delivered  to  Adams  and  Consley  at 
Grand  Junction  the  purchase  price  of  the  several  lots,  ac- 
cording to  former  ownership,  was,  at  the  request  of  Foy»  as- 
certained by  Adams  and  Consley,  and  by  them  a  check  for 
the  entire  shipment  was  made  direct  to  the  defendant.  There- 
upon the  defendant  made  his  personal  checks  for  the  purchase 
price  of  the  several  lots,  including  a  check  for  the  thirty  head 
of  cows  that  had  been  owned  by  Foy.  Foy  then  returned 
home  with  the  checks  given  him  by  defendant,  and  later, 
when  the  checks  were  presented  at  the  Grand  Junction  bank 
upon  which  they  had  been  drawn,  payment  was  refused  on  ac^ 
count  of  insufficient  funds.  The  testimony  shows  that  at  the 
time  these  checks  were  made  out  and  delivered  by  defendant 
to  Foy  the  defendant  explained  to  him  that  he  would  not 
have  sufficient  funds  in  the  bank  until  he  deposited  the  check 
that  had  been  given  him  for  the  cattle  by  Adams  and  Consley. 
While  it  is  true  the  record  shows  that  Foy  executed  a  bill  of 
sale  for  the  cattle  to  Adams  and  Consley  at  the  request  of  the 
latter,  the  Mdtness  Foy,  when  questioned  as  to  whom  he  ex- 
pected to  get  his  pay  for  the  cattle  from,  testified  that  he 
thought  at  the  time  he  was  going  to  get  it  from  the  defendant, 
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and  that  he  supposed  that  defendant  and  Adams  and  Consley 
had  ''settled  up/' 

It  is  also  shown  by  the  testimony  that  subsequent  to  the 
transaction  criminally  complained  of  against  defendant  the 
complaining  witness,  Foy,  instituted  attachment  proceedings 
in  a  civil  action  against  the  defendant,  in  which  it  was  ex- 
pressly stated,  both  by  affidavit  and  allegation  in  the  com- 
plaint, as  grounds  for  a  recovery,  that  the  defendant  was  in- 
debted to  him  **upon  an  express  contract  for  certain  cattle 
sold  to  defendant/' 

At  the  conclusion  of  the  testimony  for  the  state  the  de- 
fendant moved  the  court  for  a  dismissal  upon  various  grounds, 
among  them  ''that  the  facts  show  that  the  defendant  com- 
mitted no  offense  whatever  in  getting  the  thirty  head  of  cattle 
from  the  complaining  witness,  Mr.  Foy,'*  and  again,  before 
the  submission  of  the  case  to  the  jury  for  a  directed  verdict 
that  the  defendant  was  not  guilty  of  the  offense  attempted  to 
be  charged  in  the  information,  upon  the  ground  of  the  insuflS- 
ciency  of  the  testimony.  The  trial  court^s  denial  of  these 
motions  is  relied  upon  and  assigned  as  error  by  defendant 
for  a  reversal  of  the  judgment  entered  against  him. 

There  is  much  testimony  in  the  record  tending  to  show  the 
disreputable  character  of  the  defendant.  He  was,  according 
to  his  own  testimony,  acting  under  an  assumed  name  while 
dealing  with  Mr.  Foy ;  that  after  he  received  payment  for  the 
shipment  of  cattle  he  indulged  himself  in  drink,  and  while 
drinking  lost  the  money  he  had  received  for  the  cattle  at  the 
gambling  table,  and  then  departed  for  Canada  without  pro- 
viding funds  at  the  bank  to  meet  payment  of  the  checks  he 
had  given  to  Mr.  Foy.  However,  as  we  read  the  testimony  in 
this  casCj  it  is  insufficient  in  many  particulars  to  establish  the 
crime  sought  to  be  charged  in  the  information  and  of  which 
defendant  was  convicted  in  the  district  court — ^that  of  **  ob- 
taining from  another,  by  false  and  fraudulent  representations 
and  pretenses,  goods,  chattels,  and  things  with  intent  to  cheat 
and  defraud  such  other  person,*'  to  wit,  thirty  head  of  cattle, 
the  property  of  Thomas  B.  Foy. 

Under  our  statute  (Comp.  Laws  Utah  1917)  section  8344, 
it  is  provided: 
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"Every  person  who  knowingly  and  designedly,  by  false  or  fraud- 
ulent representations  or  pretenses,  shall  obtain  from  any  other 
person  any  chose  In  action,  money,  goods,  wares,  chattels,  effects,  or 
other  valuable  thing,  with  intent  to  cheat  or  defraud  any  person  of 
the  same,  if  the  value  of  the  property  so  obtained  does  not  exceed 
fifty  dollars,  is  punishable  as  in  cases  of  petit  larceny,  and  when  the 
property  so  obtained  Is  of  the  value  of  more  than  fifty  dollars,  the 
person  so  offending  shall  be  punishable  as  In  cases  of  grand  lar- 
ceny." 

It  will  be  seen  that  under  our  statute,  in  order  to  constitute 
the  offense  of  which  the  defendant  stands  convicted, 
certain  elements  or  things  must  concur,   viz.:      (1)  1 

There  must  be  an  intent  to  cheat  or  defraud;  (2)  an 
actual  fraud  must  be  committed;  (3)  there  must  be  a  fraudu- 
lent representation  or  a  false  pretense  for  the  purpose  of  per- 
petrating the  fraud  in  obtaining  the  property  of  another; 
(4)  the  fraudulent  representation  or  false  pretense  must  be 
the  cause  which  induced  the  owner  to  part  with  his  property. 

In  our  opinion,  proof  of  any  one  of  the  foregoing  essential 
elements  is  wholly  lacking  in  the  case  at  bar.  The  testimony 
is  absolutely  clear  that  no  actual  fraud  was  intended  or  per- 
petrated in  this  state.  All  that  can  be  gathered  from  the 
record  of  the  testimony  is  to  the  effect  that  defendant  pur- 
chased Foy's  cattle  at  Thompsons,  Utah,  that  he  there  paid 
to  Poy  a  part  of  the  purchase  price,  and  promised  to  pay  the 
balance  upon  the  arrival  of  the  cattle  at  Grand  Junction, 
Colo.,  a  promise  to  be  performed  in  the  future.  This  was  a 
very  ordinary  and  perfectly  legitimate  transaction,  and  one 
that  would  not  legally  justify  any  inference  of  an  intention 
to  cheat  or  defraud  Mr.  Poy  out  of  his  property.  Let  it  be 
conceded,  although  it  is  not  shown  from  the  testimony, 
that  the  defendant  did  not  intend  to  pay  for  the  cat-  2 

tie  upon  their  arrival  at  Grand  Junction,  yet  his  rep- 
resentation that  he  woul4  pay  was  purely  promissory  in 
character,  and  therefore  may  not  be  held  as  a  fraudulent  rep- 
resentation or  false  pretense  in  the  legal  meaning  or  accept- 
ance of  the  terms.  CoUy  v.  State,  55  Ala.  85 ;  State  v.  Haines, 
23  S.  C.  170-173;  State  v.  Mills,  17  Me.  211-217;  Common^ 
wealth  V.  Moore,  99  Pa.  570;  Brown  v.  State,  166  Ind.  85,  76 
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N.  E.  881,  8  Ann.  Cas.  1068;  11  R.  C.  L.  page  831,  section  9. 

Neither  as  a  matter  of  law  nor  as  a  question  of  fact  do  we 
think  it  can  be  held  that  the  deefndant  was  legally  or  justly 
held  for  the  crime  oi  which  he  stands  convicted  in  this  state. 
The  gravamen  of  the  offense  charged  against  him  was  the 
making  of  fraudulent  representations  and  pretenses,  and 
thereby  obtaining  Foy's  cattle.  The  record  discloses  no 
fraudulent  representations  nor  pretenses  whatever  in  the 
transactions  that  took  place  between  the  parties  where- 
by the  defendant  induced  Poy  to  part  with  his  prop-  3, 4 
erty.  What  may  have  subsequently  transpired  between 
the  parties,  by  reason  of  which  Poy  sustained  pecuniary  loss, 
is  not  sufficient  to  support  the  charge  made  against  the  de- 
fendant in  the  information.  Then  again,  regardless  of  the 
sufficiency  of  the  testimony  in  the  particulars  we  have  hereto- 
fore mentioned  and  pointed  out,  we  take  the  view  that  the 
testimony  must  be  held  insufficient  in  this  case,  for  the  reason 
that  it  conclusively  appears  from  the  record  that  the  convic- 
tion was  had  by  reason  of  uncorroborated  verbal  testimony  of 
the  complaining  witness,  Thomas  B.  Poy,  alone.  In  this  class 
of  cases  it  is,  by  our  statute  (C.  L.  Utah  1917,  section  8891), 
expressly  provided : 

"Upon  a  trial  for  having  with  an  intent  to  cheat  or  defraud  an- 
other designedly,  by  any  false  pretense,  obtained  the  signature  of 
any  person  to  a  written  instrument,  or  having  obtained  from  any 
person  any  money,  personal  property,  or  valuable  thing,  the  de- 
fendant shall  not  be  convicted  if  the  false  pretenses  shaU  have  been 
expressed  in  lan^age,  unaccompanied  by  a  false  token  or  writing, 
unless  the  pretense  or  some  note  or  memorandum  thereof  be  in  writ- 
ing, subscribed  by  or  in  the  handwriting  of  the  defendant,  or  unless 
the  pretense  be  proved  by  the  testimony  of  two  witnesses,  or  that 
of  one  witness  and  corroborating  circumstances;  but  this  section 
shall  not  apply  to  a  prosecution  for  falsely  representing  or  person- 
ating another,  and  in  such  assumed  character,  marrying,  or  re- 
ceiving any  money  or  property." 

We  are  therefore  of  the  opinion  that  the  motion  for  the 
defendant's  discharge  at  the  conclusion  of  the  state's  testi- 
mony, and  the  motion  for  a  directed  verdict  in  his  favor  upon 
submission  of  the  case  to  the  jury,  should  have  been  granted 
by  the  district  court. 
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It  is  therefore  ordered  that  the  judgment  be  reversed,  and 
that  the  defendant  be  discharged. 

PRICK,  WEBER,  GIDEON,  and  THURMAN,  JJ.,  concur. 


WILCOX  V.  JAMISON  et  al. 
No.  3403.     Decided  March  6»  1920.     (188  Pac.  638.) 

1.  Landlobo  and  Tenant — Evidence  op  ObIgin  of  B'ibe  Competent 
IN  Action  by  Tenant  Against  LiAndlord  fob  Injuries  in  Burn- 
ing Buiij)iNG.  In  a  tenant's  action  against  his  landlord  for  per- 
sonal injuries  due  to  a  fire  alleged  to  have  occurred  through  the 
landlord's  negligence,  evidence  respecting  the  condition  of  the 
building  after  the  fire  held  competent  on  the  issue  as  to  the 
location  of  the  fire  and  as  tending  to  locate  the  place  where 
the  fire  originated;  one  of  the  grounds  of  negligence  being  that 
the  Qre  was  caused  by  the  close  proximity  of  a  furnace  pipe 
to  a  wooden  fioor.     (Page  537.) 

2.  Landlord  and  Tenant — Knowlsdoe  of  Landlord  of  Ordinance 
Requiring  Fire  Escapes  Held  Immaterial  in  Tenant's  Action 
FOR  Injuries.  In  a  tenant's  action  against  a  landlord  for  per- 
sonal injuries  due  to  a  fire  alleged  to  have  occurred  because  of 
defendant's  negligence  in  maintaining  a  furnace  pipe  in  close 
proximity  to  a  wooden  fioor,  it  was  not  error  to  exclude  evi- 
dence by  defendants  that  they  had  no  knowledge  of  the  exist- 
ence of  an  ordinance  requiring  the  building  to  be  equipped  with 
fire  escapes  and  that  they  had  not  been  notified  that  they  were 
required  to  construct  fire  escapes;  the  personal  knowledge  of 
defendants  as  to  the  existence  of  the  ordinance  being  immate- 
rial.    (Page  638.) 

3.  Landlord  and  Tenant — ^Landlord  Liable  for  Failure  to  Obey 
Ordinance  Requiring  B^re  Escape.  In  tenant's  action  against 
a  landlord  for  personal  injuries  due  to  a  fire  in  the  building,  an 
instruction  that,  if  the  landlord  violated  the  ordinance  requir- 
ing buildings  to  be  equipped  with  fire  escapes  and  that  such 
violation  by  itself  or  in  connection  with  other  acts  of  negli- 
gence on  his  part  was  the  proximate  cause  of  the  injuries,  then 
in  case  the  Jury  found  that  such  injury  was  not  contributed  to 
by  plaiiitifTs  negligence  plaintiff  was  entitled  to  recover,  was 
correct.     (Page  539.) 

4.  Landlord  and  Tenant — Tenant  Heu>  Not  Nbougent  in  Choos- 
ing Between  Hazardous  Wats  of  Escape  from  Burning  Buiu>- 
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iNo.  In  a  tenant's  action  for  personal  injuries  due  to  a  fire 
caused  by  the  close  proximity  of  a  furnace  pipe  to  a  wooden 
floor,  that  the  tenant  upon  discovering  the  fire  and  finding  the 
main  hallway  full  of  smoke  endeavored  to  escape  by  the  back 
stairs,  but  being  unable  to  gain  access  to  them  returned  to  her 
apartment,  where  she  was  overcome  by  heat,  did  not  consti- 
tute contributory  negligence,  since  one  compelled  instantly  to 
choose  between  two  hazards  is  not  negligent  if  he  makes  a 
choice  a  person  of  ordinary  prudence  would  have  made,  al- 
though injury  results  therefrom.    (Page  540.) 

5.       LiANDLOBD    AND    TENANT — CONTBIBUTOBT    NbGUOENCB    OF    TENANT 

Escaping  fbom  Bubnino  Buildino  Held  Question  op  Pact.  In 
a  tenant's  action  against  a  landlord  for  personal  injuries  sus- 
tained in  a  fire  alleged  to  have  been  caused  by  the  landlord's 
negligence  in  maintaining  a  furnace  pipe  in  close  proximity  to 
a  wooden  floor,  evidence  held  to  make  the  question  of  plalntilTs 
contributory  negligence  in  endeavoring  to  escape  one  for  the 
jury.i     (Page  540.) 

Appeal  from  District  Court,  Third  District,  Salt  Lake 
County ;  John  F,  Tobin,  Judge. 

Action  by  Ruth  Wilcox  against  Margaret  Jamison  and  an- 
other. 

Judgment  for  plaintiff,  and  defendants  appeal. 

Affirmed. 

Ray  Van  Cott,  of  Salt  Lake  City,  for  appellants. 

Willey  &  Willey,  of  Salt  Lake  City,  for  respondent. 

GIDEON,  J. 

In  January,  1918,  the  defendants  owned  an  apartment 
house  in  Salt  Lake  City,  Utah.  The  plaintiff,  her  husband, 
and  one  child  were  then  tenants  of  defendants,  occupying  an 
apartment  on  the  fourth  floor  of  said  building.    The  building 


t  Newton  v.  0.  S,  L.  R.  Co.,  43  Utah.  219,  134  Pac.  567;  Davis 
V.  R,  R.  Co,,  45  Utah,  1,  142  Pac.  705. 
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was  heated  by  a  furnace  in  the  basement.  The  defendants 
furnished  the  fuel  to  heat  the  building,  and  the  furnace  was 
under  the  control  of  their  employe.  An  iron  pipe  ten  or 
twelve  inches  in  diameter  and  about  fifteen  feet  long  ran  from 
the  furnace  to  the  brick  flue  or  chimney.  The  chimney  car- 
ried the  smoke  from  the  basement  out  through  the  top  of  the 
building.  On  January  6,  1918,  fire  broke  out  in  the  base- 
ment, and  the  plaintiff  was  severely  burned.  Plaintiff  alleges : 
(1)  Negligence  in  maintaining  the  pipe  in  close  proximity  to 
the  wooden  floor  of  the  building;  (2)  negligently  overheating 
the  pipe  on  the  day  of  the  fire;  and  (3)  negligently  failing  to 
provide  any  fire  escape.  Defendants  denied  the  negligence, 
and  as  an  aflSrmative  defense  alleged  that  the  injury  was  the 
direct  and  proximate  result  of  plaintiff's  own  negligence  and 
carelessness.  The  jury  returned  a  verdict  for  plaintiff.  De- 
fendants appeal.  Error  is  assigned  in  the  admission  and  ex- 
clusion of  evidence ;  also,  in  giving  certain  instructions. 

A  witness  for  the  plaintiff  was  permitted  to  testify  respect- 
ing the  condition  of  the  building  after  the  fire — ^that  is,  to 
detail  the  part  burned  or  damaged  by  the  fire — and  also  the 
condition  of  one  or  two  other  apartments  located  on  the  first 
floor.  The  origin  or  location  of  the  fire  was  a  question  in  is- 
sue, and  this  testimony  was  admitted,  and  was  competent,  as 
tending  to  locate  the  place  where  the  fire  originated.  It  was 
the  contention  lof  the  plaintiff  and  one  of  the  alleged  grounds 
of  negligence  that  the  fire  was  caused  by  the  pipe  being  main- 
tained in  such  close  proximity  to  the  wooden  floor  immediately 
above  the  pipe  that  this  floor  became  ignited  and  the  fire  re- 
sulted. The  testimony  of  the  janitor,  an  employe  of  the  de- 
fendants, was  that  the  pipe  was  within  twelve  or  fourteen 
inches  of  thfe  floor;  that  prior  to  the  date  of  the  fire  he 
had  spoken  to  one  of  the  defendants  about  the  size  of  1 

the  furnace  and  the  location  of  the  pipe,  and  in  that 
conversation  had  advised  such  defendant  that  the  furnace  was 
too  small  to  heat  the  building,  and  as  a  result  he  was  required, 
in  extremely  cold  weather,  to  so  feed  the  furnace  that  the  pipe 
would  frequently  become  **red  hot.'*  It  appears  from  other 
evidence  that  the  location  of  the  pipe  and  the  limited  space 
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between  the  pipe  and  the  floor  was  known  to  the  defendants. 
The  testimony  objected  to  was  competent  to  establish  the  con- 
tention of  the  plaintiff  that  the  cause  of  the  fire  was  the  close 
proximity  of  the  pipe  to  the  wooden  floor,  and  that  the  de- 
fendants' had  knowledge  of  the  conditions. 

The  court  refused  to  permit  the  defendants  to  testify  that 
they,  or  either  of  them,  had  no  knowledge  of  the  existence  of 
the  ordinance  requiring  buildings  such  as  the  one  in  question 
to  be  equipped  with  fire  escapes,  and  to  the  further  fact  that 
they  had  never  been  notified  by  any  officer  of  Salt  Lake  City 
that  they  were  required  to  construct  fire  escapes  upon  the 
building.  It  is  admitted  that  the  ordinance  was  in  ef- 
fect at  that  time  and  had  been  for  some  time  previous.  2 
Under  the  authorities,  it  is  wholly  immaterial  whether 
the  defendants  had  any  personal  knowledge  of  the  existence  of 
the  ordinance  or  not.  Rose  v.  King,  49  Ohio  St.  213,  30  N.  E. 
267, 15  L.  R.  A.  160 ;  Arnold  v.  National  Starch  Co.,  194  N.  Y. 
42,  86  N.  E.  815,  21  L.  R.  A.  (N.  S.)  178. 

There  was  no  error  committed  in  either  the  admission  or  in 
the  exclusion  of  testimony. 

The  ordinance  was  introduced  in  evidence.  In  fact,  it  was 
set  out  in  the  plaintiff's  complaint.  Among  other  things,  it 
provides  that — 

"Every  buUding  of  three  or  more  stories  In  height,  and  every 
building  used  or  occupied  as  a  theater,  hospital,  tenement  house, 
apartment  house — above  the  second  story — shall  be  provided  and 
equipped  with  metallic  fire  escapes  combined  with  suitable  bal- 
conies   ♦    ♦    ♦    firmly  secured  to  the  outer  walls." 

The  ordinance  also  provides  that  such  buildings  "that  are 
already  erected  and  built,  or  that  may  be  hereafter  erected 
and  built  in  this  city,  shall  be  provided  and  equipped  with 
fire  escapes.'* 

It  is  admitted  that  the  defendants  had  not  constructed  or 
maintained  on  the  building,  or  equipped  it  with,  any  fire  es- 
capes at  the  date  of  the  accident.  It  also  appears  that  there 
was  no  other  means  of  ingress  to  or  egress  from  plaintiff's 
particular  apartment  save  through  the  front  hallway.  On 
ths  morning  of  the  accident,  the  fire  had  rendered  it  impos- 
sible for  any  one  on  the  fourth  floor  to  leave  the  building 
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through  that  hallway.  In  the  rear  of  the  building  there  were 
stairways  leading  to  the  ground,  but  there  was  no  direct  con- 
nection between  the  apartment  occupied  by  the  plaintiff  and 
those  stairways.  On  the  contrary,  it  affirmatively  appears 
that  the  only  way  of  obtaining  egress  by  means  of  those  stair- 
ways was  through  an  apartment  located  in  the  rear  of  the  one 
occupied  by  plaintiff.  The  plaintiff  attempted  to  make  her 
escape  in  that  way,  but,  by  reason  of  her  failure  to  gain  ad- 
mission into  the  rear  apartment,  could  not  do  so. 

There  is  testimony  in  the  record  to  support  plaintiff's  con- 
tentions on  each  ground  of  negligence  alleged. 

The  court  instructed  the  jury  that  if  they  found  that  the 
defendants  violated  the  ordinance  in  question  by  fail- 
ing to  provide  fire  escapes  and  that  such  violation,  by  3 
itself  or  in  connection  with  other  acts  of  negligence  on 
the  part  of  the  defendants,  was  the  proximate  cause  of  the 
injury  complained  of  by  the  plaintiff,  then,  in  case  the  jury 
found  that  such  injury  was  not  contributed  to  by  her  own 
negligence,  she  was  entitled  to  recover.  The  principle  an- 
nounced in  that  instruction  is  supported  by  the  highest  au- 
thority. Hayes  v.  Michigan  Cent  R.  R.  Co.,  Ill  U.  S.  228,  4 
Sup.  Ct.  369,  28  L.  Ed.  410;  Briggs  v.  New  York  Cent  &  H. 
B.  R,  Co.,  72  N.  Y.  26 ;  Rose  v.  King,  supra. 

It  appears  that  the  plaintiff,  on  awakening  in  the  morning 
and  on  aiscertaining  that  the  building  was  on  fire,  opened  the 
door  of  her  apartment  leading  into  the  main  hallway  and 
found  the  hallway  full  of  smoke.  Thereupon  she  rushed  to 
the  rear  end  of  the  building  in  an  effort  to  escape  by  way  of 
the  back  stairs.  Being  unable  to  gain  access  to  those  stairs, 
she  came  back,  turned  into  her  own  apartment,  and  just  as 
she  was  entering,  became  overcome  by  the  heat  and  as  a  re- 
sult stiffered  the  injuries  complained  of.  The  defendants  con- 
tend that  by  reason  of  these  acts  on  the  part  of  plaintiff  it 
was  affirmatively  shown  that  her  own  negligence  contributed 
to  and  was  the  immediate  cause  of  the  injury.  The  court,  in 
its  fifth  instruction,  told  the  jury  that  where  one  is  placed  by 
the  negligent  act  of  another  in  such  position  that  he  is  com- 
pelled to  choose  upon  the  instant  and  in  the  face  of  great 
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and  impending  peril  between  two  hazards,  and  he  makes  such 
a  choice  as  a  person  of  ordinary  prudence  placed  in  the 
same  situation  would  probably  have  made,  and  injury  4 

results  therefrom,  the  fact  that  if  he  had  chosen  the 
other  hazard  he  would  have  escaped  the  injury  does  not  show 
negligence.  It  is  in  the  record  that  the  plaintiff  knew  that 
there  were  no  fire  escapes,  and  knew  there  were  no  other 
means  of  escape  from  the  apartment  to  the  ground  except  by 
the  front  and  rear  stairways.  The  instruction  as  given  cor- 
rectly defines  the  duty  or  degree  of  care  required  o^  any  one 
who  unexpectedly  finds  himself  in  a  dangerous  situation 
caused  by  the  negligence  of  another  and  is  compelled  to  in- 
stantly, and  without  reflection,  decide  upon  a  course  of  action. 
The  principle  or  rule  of  law  is  stated  in  29  Cyc.  521,  as  fol- 
lows: 

"The  rule  is  well  established  that,  when  one  is  required  to  act 
suddenly  and  in  the  face  of  imminent  danger,  he  Fs  not  required  to 
exercise  the  same  degree  of  care  as  if  he  had  time  for  deliberation 
and  the  full  exercise  of  his  judgment  and  reasoning  faculties.  And 
this  is  especiaUy  true  where  the  peril  has  been  caused  by  the  fault 
of  another.  He  will  not  be  held  guilty  of  contributory  negligence 
merely  because  he  failed  to  exercise  the  care  a  prudent  person  would 
have  exercised,  or  because  he  fails  to  exercise  the  best  Judgment,  or 
takes  every  precaution  which  he  might  have  taken  which  from  a 
careful  review  of  the  circumstances  it  appears  he  might  have  taken. 
But  if  he  in  good  faith  acts  as  a  person  of  ordinary  prudence  might 
under  the  circumstances,  he  will  not  be  guilty  of  contributory  neg- 
ligence even  by  doing  an  act  which  is  dangerous  and  from  which 
injury  results  in  attempting  to  escape  danger." 

See,  also,  Penn.  R,  R.  Co.  v.  Werner,  89  Pa.  59 ;  Vallo  v. 
U,  8,  Express  Co.,  147  Pa.  404,  23  Atl.  594, 14  L.  B.  A.  748,  30 
Am.  St.  Rep.  741 ;  20  R.  C.  L.  29. 

The  court  submitted  the  question  of  the  plaintiff's  contribu- 
tory negligence  to  the  jury  under  proper  iiistructions, 
and  the  jury  resolved  that  issue  against  the  contention  5 

of  the  defendants.    Under  the  facts  in  this  case,  reason- 
able minds  might  well  differ  respecting  plaintiff's  contribu- 
tory negligence,  and  whether  such  negligence,  if  she  was  neg- 
ligent, was  or  was  not  excusable,  or  was  the  proximate  cause 
of  the  injury.    It  was  therefore  a  question  for  the  jury.    The 
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court  rightfully  submitted  the  issue  to  the  jury  for  determina- 
tion. Newton  v.  0.  S.  L,  R.  Co.,  43  Utah,  219,  134  Pac.  567; 
Davis  V.  R.  R.  Co,,  45  Utah,  1,  142  Pac.  705 ;  Palmer  v.  Dear- 
ing,  93  N.  Y.  7. 

Other  errors  are  assigned  and  discussed  in  the  brief  of  ap- 
pellants. The  matters  complained  of  were  in  no  way  preju- 
dicial. There  being  no  reversible  error  in  the  record,  the 
judgment  is  affirmed.    Appellants  to  pay  costs. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  THURMAN, 
JJ.,  concur. 


SINGH  V.  MACDONALD. 

No.  3416.     Decided  March  6,  1920.     (188  Pac.  631.)       ^ 

1.  Malicious  Pbosecution — ^Allegation  That  Defendant  Did  Not 
Use  "Due  Cake"  to  Ascertain  Pacts  Held  Insufficient.  In  an 
action  for  malicious  prosecution,  an  aUegatlon  that  defendant 
did  not  use  due  care  to  ascertain  whether  or  not  a  check  was 
forged,  or  genuine,  was  not  equivalent  to  an  allegation  that 
the  prosecution  was  Instituted  without  probable  cause  and  was 
InsufDclent  to  state  a  cause  of  action.^     (Page  543.) 

2.  Judgment — ^Must  Be  Based  on  0>mplaint  Stating  Cause  of 
AcnoN.  In  the  absence  of  allegations  essential  and  necessary 
to  the  statement  of  a  cause  of  action,  a  judgment  cannot  be 
upheld.     (Page  543.) 

Appeal   from   District   Court,   Third   District,   Salt   Lake 
County ;  Wm,  H.  Bramel,  Judge. 

Action  by  George  E.  Singh  against  N.  A.  Macdonald. 

From  a  judgment  for  plaintiff,  defendant  appeals. 

Reversed  and  remanded,  with  directions. 


I  Kennedy  v.  Burhidge,  54  Utah,  497,  183  Pac.  325. 
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W.  E.  Davis,  of  Brigham,  for  appellant. 

J.  H,  Rozzelle,  of  Salt  Lake  City,  for  respondent. 

GIDEON,  J. 

In  this  action  plaintiff  seeks  a  money  judgment  against  the 
defendant  for  alleged  malicious  prosecution.  A  trial  was  had 
and  a  verdict  rendered  by  the  jury  in  favor  of  plaintiff.  Mo- 
tion for  a  new  trial  was  overruled,  and  the  defendant  appeals. 

The  defendant  demurred  to  the  original  complaint  on  the 
ground  that  said  complaint  did  not  state  a  cause  of  action. 
The  demurrer  was  overruled.  At  the  close  of  the  testimony 
in  the  case  the  plaintiff  was  permitted,  over  the  objections  of 
the  defendant,  to  file  an  amended  complaint.  The  sufficiency 
of  the  amended  complaint  is  challenged  by  the  assignments  of 
error.  The  complaint,  after  alleging  the  fact  of  plaintiff's 
arrest  on  the  verified  complaint  of  the  defendant  charging 
forgery,  his  trial,  and  acquittal,  further  states: 

"The  plaintiff  alleges  that  the  arrest  of  the  plaintiff  herein  was 
unlawful,  willful,  and  malicious,  and  was  done  for  the  purpose  of 
injuring  the  plaintiff  in  the  following  particulars:  That  the  de- 
fendant herein  did  not  use  due  care  in  ascertaining  or  attempting 
to  ascertain  whether  or  not  the  check  herein  referred  to  was  forged 
or  genuine." 

The  indispensable  elements  or  matters  necessary  to  entitle 
one  to  recover  in  an  action  for  malicious  prosecution  are 
stated  in  a  recent  decision  of  this  court.  Kennedy  v.  Bur- 
hidge,  54  Utah,  497,  183  Pac.  325.  In  that  case,  in  an  opinion 
prepared  by  Mr.  Justice  THURMAN,  it  is  said : 

"In  an  action  for  malicious  prosecution  at  least  three  distinct 
matters  are  necessary  to  be  alleged  and  proved:  (1)  That  the  pro- 
ceeding complained  of  as  ground  for  the  action  was  without  prob- 
able cause;  (2)  that  the  proceeding  was  malicious;  and  (3)  that 
the  proceeding  was  finally  terminated  in  favor  of  the  plaintiff." 

In  volume  5,  Words  &  Phrases,  page  4309,  it  is  said : 
"To  maintain  an  action  for  malicious  prosecution  it  must  appear 
that  there  was  no  probable  cause  for  the  prosecution,  and  also  that 
the  defendant  was  actuated  by  malice  in  instituting  the  prosecution. 
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There  must  be  both  want  of  probable  cause  and  malice."     (Citing 
numerous  cases.) 

The  same  principle  is  stated  in  26  Cyc.  at  page  20.  See, 
also,  Rieger  <&  Co.  v.  Knight,  128  Md.  189,  97  Atl.  358,  L.  R. 
A.  1916E,  1277. 

The  respondent,  does  not,  as  I  understand  his  position,  deny 
the  rule  of  law  stated  in  the  foregoing  excerpts,  but 
insists  that  he  has  met  such  requirements  by  the  alle-  1 

gations  that  the  defendant  herein  did  not  use  due  care 
to  ascertain  the  facts.  It  is  apparent,  on  a  moment's  reflec- 
tion, that  "failure  to  use  due  care'*  is  not  synonymous  with 
''without  probable  cause."  The  defendant  may  have  exer- 
cised the  greatest  care  in  ascertaining  all  of  the  facts  sur- 
rounding the  alleged  offense,  and  at  the  same  time  the  facts 
so  found  would  have  convinced  any  prudent  person  that  there 
was  an  absence  of  probable  cause  that  the  plaintiff  was  guilty 
of  the  offense.  On  the  other  hand,  the  elements  of  probable 
cause  might  exist  without  the  exercise  of  any  or  but  little  care 
on  the  part  of  the  accuser  in  the  criminal  prosecution.  If  it 
is  found  that  probable  cause  did,  in  fact,  exist,  it  would  be  a 
complete  answer  and  defense  in  this  as  well  as  in  all  actions 
of  malicious  prosecution  regardless  of  whether  due  care  or 
any  care  had  been  taken  by  the  defendant  in  causing  the  ar- 
rest and  prosecution  of  the  plaintiff  in  such  action. 

We  are  unable  to  agree  with  the  respondent  that  the  allega- 
tions of  the  complaint,  tested  by  the  above  requirements,  state 
a  cause  of  action.  In  the  absence  of  the  essential  and  neces- 
sary allegations  in  the  complaint  to  state  a  cause  of  action  it 
must  necessarily  and  logically  follow  that  any  judgment  based 
upon  such  complaint  cannot  be  upheld.  The  language 
of  the  Supreme  Court  of  the  United  States,  in  Wheeler  2 
V.  Nesbitt,  24  How.  544,  16  L.  Ed.  765,  quoted  by  the 
Supreme  Court  of  Arizona  in  Oriswold  v.  Horne,  19  Ariz.  63, 
165  Pac.  320,  L.  R.  A.  1918A,  865,  is  enlightening  upon  the 
question  under  consideration.    It  reads  as  follows : 

''Undoubtedly,  every  person. who  puts  the  criminal  law  in  force 
maliciously,  and  without  any  reasonable  or  probable  cause,  commits 
a  wrongful  act;  and  if  the  accused  is  thereby  prejudiced,  either  in 
his  person  or  property,  the  injury  and  loss  so  sustained  constitute 
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the  proper  foundation  of  an  action  to  recover  compensation.  Bialice 
alone,  however,  Is  not  sufficient  to  sustain  the  action,  because  a  per- 
son actuated  by  the  plainest  malice  may  nevertheless  prefer  a  well- 
founded  accusation,  and  have  a  justifiable  reason  for  the  prosecu- 
tion of  the  charge.  Want  of  reasonable  and  probable  cause  is  as 
miich  an  element  in  the  action  for  a  malicious  criminal  prosecution 
as  the  evil  motive  which  prompted  the  prosecutor  to  make  the  ac- 
cusation; and,  though  the  averment  is  a  negative  one  in  its  form 
and  character,  it  is  nevertheless  a  material  element  of  the  action, 
and  must  be  proved  by  the  plaintiff  by  some  affirmative  evidence, 
unless  the  defendant  dispenses  with  such  proof  by  pleading  singly 
the  truth  of  the  several  facts  involved  in  the  charge." 

There  are  other  alleged  errors  assigned  but  an  examination 
of  the  record  does  not  show  that  they  were  prejudicial  to  the 
defendant. 

It  follows  that  the  judgment  of  the  district  court  must  be 
reversed,  and  the  cause  remanded,  with  directions  to  grant  a 
new  trial  and  to  permit  the  parties  to  amend  the  pleadings  if 
they  so  elect.    Appellant  to  recover  costs  on  appeal. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  THURMAN, 
JJ.,  concur. 


ADAMSON  V.  ADAMSON  et  aL 
No.  3422.     Decided  March  6,  1920.     (188  Pac.  635.) 

1.  Divorce — Qraktino  of  Alimony  Discbrtiokabt.  The  granting 
or  withholding  of  alimony  is  a  matter  within  the  sound  discre- 
tion ot  the  courts     (Page  549.) 

2.  DivcNicE — Refusal  of  AuMomr  Held  Not  an  Abuset  of  Discrb- 
TioN.  Where  wife  was  engaged  in  a  business  paying  her  about 
$100  a  month,  and  was  joint  owner  with  husband  in  property 
renting  for  thirty  dollars  a  month,  and  where  husband  was 
addicted  to  drink,  was  without  business,  and  had  no  property, 
except  the  joint  interest  with  the  wife  in  such  property  and  a 
small  lot  worth  less  than  $100,  the  court's  refusal,  in  giving 
wife  a  divorce,  to  grant  her  alimony,  held  not  an  abuse  of  dis- 
cretion.    (Page  549.) 


1  Stover  V.  Btover,  24  Utah,  92,  66  Pac.  766. 
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3.  Dtvobce — Complaint  Held  Insufficient  as  a  Creditors'  Bill. 
Complaint,  In  wife's  action  for  divorce  and  alimony  and  to  set 
aside  an  alleged  fraudulent  conveyance  of  real  property  from 
husband  to  his  father,  was  not  sufficient  as  a  creditors'  blll» 
where  It  did  not  show  that  plaintiff  had  procured  a  judgment 
or  that  defendant  was  Insolvent.^     (Page  ^50.) 

4.  Divorce — Husbani/b  Conveyance  in  Property  Jointly  Owned 
WITH  Wife  Held  Not  Fraudulent.  Husband's  conveyance  of 
his  Interest  In  property  jointly  owned  with  wife,  but  on  which 
they  did  not  reside,  was  not  fraudulent  as  to  the  wife,  who 
thereafter  secured  a  divorce  on  the  ground  of  desertion  and 
failure  to  provide,  notwithstanding  Comp.  Laws  1917,  sections 
2908,  2992,  providing,  respectively,  that  exemption  of  l^omestead 
shall  continue  In  favor  of  wife  upon  husband's  desertion,  and 
that  husband  cannot  remove  wife  from  homestead  without  her 
consent,  without  In  good  faith  providing  another  homestead; 
such  statutes  having  reference  only  to  property  on  which  the 
husband  and  wife  reside.^    (Page  550.) 

6.  Divorce — Husband's  CJonvetancb  of  Property  Jointly  Owned 
WITH  Wife  Hia.D  Not  Void  as  to  Wipe,  THEREAriER  Procuring 
Divorce.  Husband's  conveyance  of  his  Interest  In  property  joint- 
ly owned  with  wife,  not  constituting  a  homestead,  was  not  void 
as  to  wife,  who  thereafter  obtained  a,  divorce.  In  which  court, 
under  Comp.  Laws  1917,  section  3000,  In  rendering  decree,  de- 
termined the  property  rights  of  the  parties;  the  husband  having 
had  the  right  to  sell  his  Interest  without  wife's  consent,  subject 
only  to  wife's  one-third  Interest  In  case  she  continued  to  be  his 
wife  and  survived  him  notwithstanding  section  8346.  (Page 
661.) 

6.  Divorce — EMdencb  Held  to  Show  Purchase  of  Husband's  Prop- 
erty IN  Good  Faith  and  *fob  Full  Value.  In  wife's  action  for 
divorce  and  for  cancellation  of  husband's  alleged  fraudulent 
conveyance  of  Interest  in  land  to  his  father,  evidence,  held  to 
support  finding  that  the  father  purchased  the  property  in  good 
faith  and  paid  full  value  therefor.     (Page  662.) 

7.  Divorce — Purchase  of  Property  from  Husband  on  Install- 
ments Not  CJonclusively  Fraudulent.  The  fact  that  price  of 
property  purchased  from  husband  was  paid  in  installments  is 
not  conclusive  of  fraud,  but  at  best  only  raises  a  presumption. 
(Page  662.) 

Appeal  from  District  Court  of  Salt  Lake  County;  W.  H, 
Bramel,  Judge. 

iEnright  v.  Gi-ant,  5  Utah,  334,  16  Pac.  268;  Idaho  Wholesale 
Grocery  Co.  v.  Robinson,  182  Pac.  357. 

8  yielson  v.  Peterson,  30  Utah,  391,  85  Pac  429. 

Vol.  5S-35 


Digitized  by 


Google 


546  SUPREME  COURT  OF  UTAH  [Mar. 

\  — ^— 

Adamson  v.  Adamson  et  al.,  55  Utah  544. 

Action  by  Martha  A.  Adamson  against  Andrew  Adamson, 
Jr.,  and  another. 

Prom  the  judgment  rendered,  plaintiff  appeals. 

* 

Affirmed. 

J.  W.  Rozzelle  and  Walton  &  Walton^  all  of  Salt  Lake  City, 
for  appellant. 

King,  Braffet  &  Schulder,  of  Salt  Lake  City,  for  re- 
spondents. 

THUEMAN,  J. 

This  is  an  action  for  divorce  and  alimony  and  to  set  aside 
an  alleged  fraudulent  conveyance  of  real  property.  It  is  also 
alleged  in  the  complaint  that  the  defendant  Andrew  Adam- 
son, Jr.,  has  in  his  possession  certain  shares  of  mining  stock 
in  various  mining  companies,  and  that  he,  for  his  own  use 
and  benefit,  has  delivered  the  same  to  the  other  defendant. 

The  proceeding  for  divorce  was  not 'contested,  and  a  decree 
therefor,  without  alimony,  was  entered.  The  court  also  found 
that  the  defendant  Andrew  Adamson,  Sr.,  did  not  have  the 
mining  shares  in  his  possession,  nor  had  he  sold  or  disposed 
of  them,  or  was  holding  them  for  the  use  of  the  other  defend- 
ant. 

The  findings  of  the  court  concerning  the  divorce  and  shares 
of  mining  stock  are  not  in  question.  The  findings  in  relation 
to  alimony  and  fraudulent  conveyance  of  the  real  property 
are  the  only  questions  to  be  determined. 

As  to  the  real  property,  the  complaint  in  substance  alleges 
that  on  or  about  the  19th  day  of  March,  1916,  plaintiff  and 
her  husband,  Andrew  Adamson,  Jr.,  were  the  joint  owners  of 
certain  real  property,  each  owning  an  undivided  one-half 
thereof,  in  Murray  City,  Utah,  upon  which  was  a  building 
consisting  of  two  apartments  of  four  rooms  each,  of  the  value 
of  $3,000 ;  that  said  defendant  was  also  the  owner  of  another 
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parcel,  a  lot  containing  about  twenty- four  square  rods,  in  the 
same  neighborhood,  of  the  value  of  $150 ;  that  on  or  about  the 
20th  day  of  the  same  month  said  defendant,  her  husband,  in 
violation  of  her  rights,  believing  that  she  was  about  to  com- 
mence a  suit  for  divorce  and  in  order  to  defraud  her  of  her 
said  rights  in  the  property,  and  to  prevent  the  court  from 
awarding  said  property  to  her,  executed  and  delivered  to  the 
defendant  Andrew  Adamson,  Sr.,  a  bogus  conveyance  of  said 
property.  It  alleges  upon  her. information  and  belief  that  the 
said  Andrew  Adamson,  Sr.,  who  is  the  father  of  Andrew  Ad- 
amson, Jr.,  without  consideration,  accepted  said  conveyance, 
and  ever  since  has  wrongfully  pretended  to  be  the  owner  of 
the  property,  but,  as  plaintiff  is  informed  and  believes,  said 
defendant  holds  said  property  for  the  use  and  benefit  of  the 
other  defendant. 

Plaintiff  also  alleges  in  an  amendment  to  her  complaint  that 
defendant  Andre'w  Adamson,  Jr.,  at  the  time  of  said  convey- 
ance, was  indebted  to  her  in  the  sum  of  $2,300,  and  that  said 
conveyance  was  made  to  defraud  her  of  said  indebtedness, 
and  of  any  alimony  that  might  be  awarded  her  by  the  court ; 
that  said  defendant  Andrew  Adamson,  Sr.,  was  cognizant  of 
the  state  of  affairs  existing  between  her  and  her  husband. 

The  allegations  of  fraud  in  the  conveyance,  ^nd  that  no  con- 
sideration was  paid  therefor,  were  denied  by  the  defendant 
Andrew  Adamson,  Sr.,  who  alleged  that  he  paid  for  said  prop- 
erty the  fair  market  value. 

As  to  the  alleged  fraudulent  conveyance,  the  court  found 
the  issues  in  favor  of  the  defendant  Andrew  Adamson,  Sr., 
and  that  plaintiff  was  not  entitled  to  alimony  in  the  divorce 
proceediYig.  Judgment  was  entered,  quieting  the  title  of  said 
defendant  to  the  property  in  controversy.  Plaintiff  appeals, 
and  assigns  as  error  the  failure  to  allow  alimony  and  numer- 
ous findings  of  the  court  relating  to  the  transfer  of  the 
property. 

There  is  nowhere  in  the  assignments  of  errors,  and  nowhere 
in  the  record,  any  attempt  on  the  part  of  appellant  to  specify 
particulars  in  which  the  evidence  is  insufficient,  notwithstand- 
ing practically  every  finding  of  the  court  is  challenged  on 
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that  s^und.  Rule  26  of  the  practice  and  procedure  of  this 
court  in  that  respect  is  entirely  ignored.  The  fact  that  re- 
spondent does  not  raise  the  objection  is  not  sufficient  to  justify 
our  passing  the  matter  by  without  calling  it  to  the  attention  of 
the  parties  litigant.  It  should  be  remembered  that  the  rule 
in  question  was  adopted  to  inform  the  court,  as  well  as  op- 
posing counsel,  of  the  particular  features  of  the  evidence,  or 
omissions  therein,  upon  which  the  party  appealing  relies. 
Where  no  attempt  is  made  to  comply  with  the  rule,  the  court 
is  oftentimes  compelled  to  wade  through  masses  of  unim- 
portant testimony,  in  order  to  find  that  which  is  material  to 
the  error  assigned.  This  has  a  tendency  to  produce  volumin- 
ous opinions,  for  which  the  court  is  sometimes  criticized,  es- 
pecially by  members  of  the  bar. 

With  these  observations,  which  are  intended  only  as  a  re- 
minder of  duty,  we  will  proceed  to  a  consideration  of  the 
merits. 

The  evidence  tends  to  show  that,  commencing  with  the  year 
1909  and  down  to  the  year  1916,  several  divorce  proceedings 
occurred  between  the  plaintiff  and  her  husband.  It  seems  to 
have  become  a  fixed  habit  for  one  or  the  other  of  them  to  in- 
stitute proceedings  every  once  in  a  while,  prior  to  the  com- 
mencement of  the  present  action.  In  the  month  of  March, 
1916,  plaintiff  and  her  husband  were  joint  owners  of  a  resi- 
dence property  in  the  town  of  Murray,  Salt  Lake  county,  of 
the  value  of  about  $2,500.  The  property  consisted  of  two 
apartments  each  containing  four  rooms  and  a  bath,  and  was 
being  rented  for  about  thirty  dollars  per  month.  At  the  time 
referred  to  there  seems  to  have  been  a  temporary  suspension 
of  hostilities  between  the  parties ;  nevertheless  there  were  mut- 
terings  of  discontent  portending  the  probability  that  another 
action  by  plaintiff  might  be  commenced  at  any  time. 

Defendant  Adamson,  Jr.,  husband  of  the  plaintiff,  had  been 
trying  for  some  time  to  sell  his  interest  in  the  real  property 
which  is  the  subject  of  this  action,  but  was  unable  to  find  a 
purchaser.  He  and  plaintiff  had  separated  some  time  before, 
and  were  living  apart  at  the  time  referred  to.  Plaintiff  had 
refused  to  join  in  the  conveyance,  so  that  he  was  seeking  to 
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dispose  of  his  interest  alone.  About  this  time  he  negotiated  a 
deal  with  his  father,  the  other  defendant,  who  purchased  the 
property,  paying  therefor  the  sum  of  $1,250 ;  $250  was  paid 
in  cash,  the  remainder  in  two  installments,  $500  during  the 
same  year  and  $500  in  the  next  year  succeeding.  More  than 
a  year  elapsed  thereafter  before  this  action  was  commenced. 
During  that  interval  there  was  more  or  less  trouble  between 
plaintiff  and  Adamson,  Sr.,  concerning  the  Vent  of  the  prop- 
erty. There  was  also  litigation  between  him  and  some  of  the 
tenants.  It  is  quite  clear,  however,  from  the  testimony,  that 
plaintiff  received  substantially  all  the  rent  money  from  the 
premises  and  paid  the  taxes  assessed  thereon. 

For  the  last  four  or  five  years  plaintiff  has  been  living  in 
Salt  Lake  City,  conducting  a  rooming  house,  by  means  of 
which  she  has  made  her  living.  Her  husband,  during  periods 
of  amicable  relations,  lived  with  her  down  to  about  the  year 
1915,  since  which  time  they  have  been  living  apart.  The  evi- 
dence also  tends  to  show  that  plaintiff's  husband  was  indebted 
to  her  in  the  sum  of  about  $2,300  at  the  time  he  conveyed  the 
property  to  his  father. 

There  is  no  evidence  in  the  record  concerning  the  question 
of  alimony,  the  amount  that  should  be  awarded,  defendant's 
ability  to  pay,  or  that  plaijitiff's  necessities  require  that  ali- 
mony should  be  allowed.  Plaintiff/s  rooming  house  business 
was  paying  her  about  $100  per  month.  Besides  this,  she  had 
her  interest  in  the  residence  property  in  question.  As  to 
whether  she  had  any  other  property  the  record  is  silent.  The 
defendant  husband  was  addicted  to  drink,  was  without  busi- 
ness, and  as  far  as  the  record  discloses  had  no  property,  except 
the  property  in  dispute  and  the  small  lot  referred  to,  which, 
as  shown  by  the  evidence,  was  worth  less  than  $100,  and  was 
included  in  the  conveyance  made  to  his  father.  In  these  cir- 
cumstances, the  court,  while  granting  the  divorce  for  deser- 
tion and  failure  to  provide,  refused  to  allow  alimony  or  costs 
of  suit. 

The  granting  or  withholding  of  alimony  in  a  divorce  pro- 
ceeding is  a  matter  within  the  sound  discretion  of  the 
court.    In  the  case  at  bar  we  are  not  disposed  to  hold      1, 2 
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that  the  discretion  was  abused.  There  were  no  minor 
children  dependent  upon  plaintiff.  She  had,  as  herein  shown, 
a  business  which  provided  her  with  a  living,  and  without  some 
evidence  indicating  that  plaintiff  was  in  needy  circumstances, 
and  that  defendant  was  able  and  ought  to  contribute  to  her 
support,  we  do  not  feel  warranted  in  holding  that  the  conclu- 
sion of  the  trial  court  was  error.  Besides  this,  as  before  sug- 
gested, there  was  no  testimony  whatever  concerning  alimony, 
or  the  necessity  therefor,  or  as  to  any  specific  amount. 

The  case  of  Stover  v.  Stover,  24  Utah,  92,  66  Pac.  766,  cited 
by  appellant,  shed's  no  light  on  the  question  here.  The  court 
in  that  case  granted  a  divorce  to  the  wife  on  the  grounds  of 
desertion  and  failure  to  provide.  It  found  that  defendant  was 
able  and  willing  to  support,  maintain,  and  educate  the  chil- 
dren, and  that  the  plaintiff  was  not.  It  awarded  the  custody 
of  the  minor  children  to  the  defendant,  and  awarded  alimony 
to  the  plaintiff  in  the  sum  of  twenty-five  dollars.  The  point 
was  made  that  the  decree  was  inconsistent  with  the  findings, 
and  this  court  reversed  the  judgment.  A  casual  glance  at  the 
case  discloses  the  fact  that  it  differs  from  the  cas\?  at  bar  in 
nearly  every  essenti&l  particular.  This  is  the  only  case  cited 
by  appellant  on  this  particular  question.  We  find  no  error  in 
the  conclusion  reached  by  the  trial  court. 

The  court  found  that  the  conveyance  was  not  fraudulent 
and  that  Andrew  Adamson,  Sr.,  by  the  conveyance  in 
question  became  the  0¥nier  of  the  property.    This  find-  3 

ing  is  the  subject  of  attack  by  nearly  all  the  assign- 
ments of  error.  In  its  written  opinion,  made  part  of  the  bill 
of  exceptions,  the  trial  court  held  that  the  complaint  is  not 
sufficient  as  a  creditors'  bill  inasmuch  as  it  does  not  show  that 
plaintiff  had  procured  a  judgment  or  that  defendant  was  in- 
solvent. The  court  cites  the  following  authorities  which  seem 
to  support  its  contention :  5  Ency.  PI.  &  Pr.  562 ;  Enrigkt  v. 
Grant,  5  Utah,  334, 15  Pac.  268 ;  Idaho  Wholesale  Grocery  Co. 
V.  Bohinson,  182  Pac.  357. 

Appellant's  counsel  in  their  reply  briefly  recite  the  fact 
that  the  divorce  was  granted  on  the  ground  of  desertion    • 
and  failure  to  provide.    They  then  call  our  attention  4 
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to  Comp.  Laws  Utah  1917,  section  2908,  which  pro- 
vides that  in  case  the  husband  or  wife  deserts  his  or  her 
family  the  exemption  of  homestead  shall  continue  in  favor  of 
the  one  residing  on  the  premises.  Manifestly  this  has  no  ap- 
plication to  the  property  in  dispute,  for  it  had  not  been  re- 
sided on  by  either  of  the  parties  for  several  years.  Counsel 
also  refer  to  section  2992  of  the  same  statute,  which  provides 
that  neither  the  husband  nor  the  wife  can  remove  the  other  or 
their  children  from  their  homestead  without  the  consent  of 
the  other,  unjess  the  owner  of  the  property  shall  in  good  faith 
provide  another  homestead  suitable  to  the  condition  in  life 
of  the  family.  Clearly  this  provision  also  relates  to  a  home 
where  the  family  resides.  In  the  present  case  the  wife  was 
living  in  Salt  Lake  City,  and  had  been  for  many  years,  and 
in  any  event  she  owned  a  half  interest  in  the  premises  in  ques- 
tion, which  consisted  of  two  apartments,  and  no  attempt  was 
made  to  deprive  her  of  her  interest  in  the  property. 

Counsel  also  refer  us  to  section  8346  of  the  same  statute, 
which  makes  H  a  felony  for  any  person  to  falsely  represent 
himself  as  competent  td  sell  or  mortgage  any  real  estate  to  the 
validity  of  which  sale  or  mortgage  the  assent  or  concurrence 
of  his  wife  is  necessary.  In  view  of  the  fact  that  this  court,  in 
Nielson  v.  Peterson,  30  Utah,  391,  85  Pac.  429,  held  that; 
where  no  declaration  of  a  homestead  has  been  made  by  either 
husband  or  wife,  a  mortgage  given  by  ihe  husband  was  valid 
and  subject  to  foreclosure,  it  is  difficult  to  understand  what 
application  can  be  made  of  that  section  to  the  case  at  bar. 
There  is  no  pretense  here  that  either  husband  or  wife  had 
made  a  declaration  of  homestead  concerning  the  property  in 
controversy.  Under  the  authority  above  cited  the  husband 
had  the  right  to  sell  his  interest,  subject  only  to  his 
wife's  one- third  interest  in  case  she  continued  to  be  his  6 

wife  and  survived  him.  In  this  case  she  did  not  con- 
tinue to  be  his  wife;  she  procured  a  divorce  in  the  present 
action,  and  the  court,  in  the  same  decree  which  gave  her  a 
divorce,  likewise  determined  the  property  rights  of  the  par- 
ties. This  the  court  had  the  power  to  do.  Comp.  Laws  Utah 
1917,  section  3000,  provides  that,  where  an  interlocutory  de- 
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cree  of  divorce  is  made,  the  court  may  make  such  order  in 
relation  to  the  children,  property,  and  parties,  and  to  main- 
tenance of  the  parties  and  children,  as  shall  be  equitable. 

Counsel  refer  us  to  other  sections  of  the  Compiled  Laws, 
but  in  our  opinion  they  have  no  bearing  upon  the  question 
here  presented.  It  is  extremely  doubtful  if  we  have  not  gone 
further  than  we  should  have  done  in  considering  the  questions 
relating  to  homestead  and  homestead  rights.  No  such  ques- 
tion was  raised  in  the  court  below,  and  as  far  as  the  record 
discloses  the  trial  court  had  no  opportunity  to  consider  it 
The  complaint  makes  no  claim  of  homestead  rights,  nor  did 
the  contention  of  plaintiff  in  the  trial  court  present  any  such 
question. 

The  testimonj'  in  this  case  strongly  tends  to  show  that  the 
defendant  Adamson,  Sr.,  purchased  the  property  in 
good  faith,  and  the  testimony  is  quite  conclusive  that  he  6,  7 
paid  for  it  all  that  it  was  worth.  The  plaintiff  herself 
testified  the  vlJue  of  the  entire  property  was  $2,500.  Defend- 
ant paid  half  that  sum  for  a  one-half  interest.  The  fact  that 
the  amount  was  paid  in  installments  is  not  conclusive  of  fraud. 
At  best  it  only  raises  a  presumption.  The  court  undoubtedly, 
in  arriving  at  its  conclusion,  considered  this  feature,  together 
with  the  other  circumstances  disclosed  by  the  evidence. 

After  a  careful  review  of  all  the  evidence,  we  are  not  pre- 
pared to  hold  that  any  finding  of  the  court  is  against  the  clear 
preponderance  of  the  evidence,  pr  that  the  conclusions  and 
decree  are  not  supported  by  the  findings. 

The  judgment  of  the  trial  court  is  affirmed,  at  appellant's 
cost. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 
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STATE  V.  SCOTT. 
No.  3430.    Decided  March  11,  1920.     (188  Pac  860.) 

1.  WmnESSES — State  May  Not  Impeagh  Own  WrrNESs  By  Show- 
ing Reputation,  But  May  Show  Inconsistent  Statements.  The 
state  may  not  impeach  its  own  witness  by  showing  his  general 
reputation  for  truth  and  veracity,  but,  where  a  witness  makes 
conflicting  statements,  may  call  his  attention  to  such  state- 
ments, and  in  case  he  has  misled  or  deceived  the  state  to  its 
prejudice,  it  may,  under  certain  circumstances,  produce  the 
persons  'who  heard  him  make  the  statements  which  conflict 
with  his  testimony,  and  show  by  them  what  the  witness  said.^ 
(Page  559.) 

2.  Witnesses — Ebrob  to  Pebmit  Prosecutor  to  Interrogate  Own 
Witness  for  Purpose  of  Impeachment.  The  court  erred  in 
I>ermitting  prosecuting  attorney  to  interrogate  a  witness  for 
the  state  for  the  purpose  of  impeachment  by  showing  incon- 
sistent statements,  where  the  witness  made  no  contradictory 
statements,  and  had  not  misled  the  state  as  to  what  his  testi- 
mony would  be.     (Page  559.)  . 

3.  Witnesses — State  Cannot  Assail  Own  Witness  for  Purpose 
OF  Impeachment.  In  a  criminal  prosecution,  when  a  dealer  tes- 
tifled  as  to  time  that  accused  bought  certain  articles  from  him, 
and  defendant  on  cross-examination  Introduced  a  sales  slip 
showing  a  sale  of  the  articles  on  a  date  other  than  that  con- 
tended by  the  state  to  be  the  date  of  the  sale,  the  court  erred 
in  permitting  the  state  to  assail  the  dealer  and  interrogate  him 
for  the  purpose  of  impeachment,  or  to  reflect  upon  the  motives 
of  the  witness  and  his  veracity,  merely  because  the  dealer  in- 
sisted that  the  date  on  the  sales  slip  was  the  date  upon  which 
the  transaction  was  had.     (Page  561.) 

4.  C^MiNAL  Law — Courts  Take  Judicial  Notice  of  Natural  Laws 
AND  Time  of  Sunset.  Courts  are  bound  to  take  Judicial  notice 
of  natural  laws,  and  hence  that  at  Milford  the  sun  set  on  the 
evening  of  December  13th  at  5  o'clock,  that  darkness  of  night 
set  in  at  6  o'clock,,  and  that  it  was  completely  dark  before  7 
o'clock,  and  that  the  sun  passes  below  the  horizon  more  nearly 
perpendicularly  in  winter  than  in  summer,  and  that  twilight 
is  correspondingly  shorter  in  winter  than  it  is  in  summer.^ 
(Page  562.) 


1  State  V.  Inlow,  44  Utah.   499,   500,   141   Pac.   530,  Ann.  Csls. 
1917A,  741. 

2  Preece  v.  0.  8,  L,  R,  Co.,  48  Utah,  560,  161  Pac.  43. 
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5.  Criminal  Law — ^Latitude  in  Cboss-Examination  Not  Distubbkd 
Except  fob  Abuse  of  Disgbetion.  While  it  is  true  that  much 
latitude  must  be  allowed  to  the  trial  courts  in  permitting  crosa- 
examination  of  witnesses,  and  that  their  rulings  in  that  regard 
will  not  be  disturbed,  unless  it  is  made  to  appear  that  the  dis- 
cretion with  which  the  law  invests  them  has  been  abused,  yet 
when  it  is  manifest  that  legitimate  bounds  of  cross-examination 
by  the  state  of  its  own  witness  has  been  transcended  to  the  prej- 
udice of  the  defendant,  a  judgment  of  conviction  cannot  stand. 
(Page  662.) 

6.  Rape — Pboof  of  Female's  Unchasitt  Not  CJompetent  Whebe 
Accused  Denies  Ant  Sexual  Relations.    In  a  rape  case,  where 

•  defendant  denied  that  he  was  with  the  prosecutrix  on  the  night 
in  which  he  was  alleged  to  have  committed  the  wrongful  act, 
or  that  he  ever  had  sexual  intercourse  with  her,  accused  was 
not  entitled  to  prove  that  the  general  reputation  of  the  prose- 
cutrix for  chastity  was  bad,  at  least  when  not  introduced  for 
the  purpose  of  affecting  the  credibility  of  the  prosecutrix. 
(Page  563.) 

7.  Rape — General  Ri!a»UTATioN  of  Pbosecutbix  fob  Unchastity 
Competent  Where  Sexual  Act  is  Admitted.  Where  defendant 
in  prosecution  for  rape  by  force  admits  the  sexual  act,  or  con- 
tends that  the  prosecutrix  consented  thereto,  evidence  that  the 
general  reputation  of  the  prosecutrix  for  chastity  was  bad  is^ 
admissible.'     (Page  563.) 

8.  Rape — Proof  of  Unchastity  of  Prosecutrix  Inadmissible  in 
Statutory  Prosecution.  It  is  inadmissible  in  a  prosecution  for 
statutory  rape,  where  sexual  intercourse  is  had  with  a  female 
under  the  age  of  consent,  to  prove  that  the  general  reputation 
of  the  prosecutrix  for  chastity  is  bad.     (Page  564.) 

9.  Rape — Proof  of  Specific  Unchaste  Acts  on  the  Part  of 
Prosecutrix  Inadmissible.  If  it  is  desired  to  prove  that  a  prose- 
cutrix in  a  rape  case  is  a  lewd  woman,  that  may  only  be  done 
by  attacking  her  general  reputation  lor  chastity  and  morality, 
and  not  by  showing  specific  acts  of  wrongdoing.     (Page  566.) 

10.  Criminal  Law — Other  Acts  of  Intercourse  Between  Prosecu- 
trix AND  Accused  Ordinarily  CJompetent.  That  the  prosecutrix 
in  a  rape  case  has  had  intercourse  with  the  defendant  at  other 
times  than  the  one  in  question  may  ordinarily  be  shown.  (Page 
566.) 

11.  Witnesses — Proof  of  Intercourse  with  Third  Person  Some- 
times Competent  to  Show  Motive  of  Prosecuting  Witness.    In 

8  state  V.  McCune,  16  Utah,  176,  51  Pac.  818. 
*  State  V.   Thorne,  39  Utah,  208,  117  Pac.  58;    State  v.   Vance, 
38  Utah,  1,  110  Pac.  434. 
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a  prosecution  for  rape,  where  it  was  the  theory  of  defendant  that 
prosecutrix  had  intercourse  with  a  third  person,  and  that,  to 
shield  herself  in  view  of  supposed  pregnancy,  she  wrongfully 
charged  defendant  with  the  offense,  the  accused  had  the  right  to 
prove  hy  the  prosecutrix  on  cross-examination  that  such  was  her 
purpose  in  lodging  the  complaint,  and  to  establish  that  fact, 
/  could  prove  that  she  had  had  intercourse  with  such  third  per- 
son.   (Page  666.) 

12.  WrrNESBBB — ^Impbopeb  to  Pbbmit  Cbosb-Bxamination  or  Accused 
iif  Rape  Case  Concerning  Divobce  from  Wife.  In  a  prosecution 
for  rape,  cross-examining  defendant  with  respect  to  his  obtain- 
ing a  divorce  from  his  first  wife,  and  when  he  obtained  it,  there- 
by intimating  that  he  had  commenced  keeping  company  with  his 
present  wife  before  he  had  obtained  the  divorce  from  his  first 
wife,  was.  entirely  collateral  to  any  issue  in  the  case.  (Page 
566.) 

13.  WlTNESBBS — GOLLATEBAL  FACTS  MaT  SOMETIMES  Be  SHOWN  ON 
CBOSS-EiXAMINATION  OF  I>ErBNDANT  TO  A  LIMITED  DEOBEE.     WhUO 

collateral  facts  may  very  often  be  shown  on  cross-examination 
to  affect  the  credibility  of  an  accused,  and  while  such  matters 
are  largely  within  the  sound  discretion  of  the  trial  courts,  there 
must  be  a  limit  to  the  introduction  of  collateral  matter.^  (Page 
666.) 

14.  Witnesses — CJbosb-Examination  of  Defendant  By  Repbatino 
Testimony  of  Pbosecdtbix  Held  Impbopeb.  Where  accused  on 
his  examination  in  chief  denied  the  rape,  and  denied  that  he 
was  with  the  prosecutrix  on  the  occasion  testified  to  by  her,  it 
was  error  for  the  prosecuting  attorney  on  cross-examination  to 
repeat  in  his  questions  all  that  was  testified  to  by  prosecutrix 
by  asking  numerous  questions  in  each  one  of  which  some  fact 
or  facts  stated  by  her  were  included.    (Page  567.) 

15.  Witnesses — Impb(»>bb  fob  Pbobecuting  ATtobnet  to  CTboss- 
Examine  Chabacteb  Witness  as  to  Own  Chabacteb.  In  a 
prosecution  for  rape,  where  defendant  produced  a  witness  to 
testify  that  the  general  reputation  of  the  prosecutrix  for  truth 

•  and  veracity  was  bad,  it  was  error  for  the  court  on  cross-exam- 
ination to  permit  the  prosecuting  attorney  to  ask  the  witness 
as  to  what  his  reputation  was  in  the  community  for  truth  and 
veracity;  his  own  reputation  being  foreign  to  matter  testified  to 
in  chief.     (Page  668.) 

16.  Witnesses — State  Mat  Impeach  Chabacteb  Witness.  The 
state  has  the  right  to  impeach  a  witness  produced  by  de- 
fendant, in  a  prosecution  for  rape  to  testify  as  to  the  female's 
reputation  for  truth  and  veracity,  by  showing  that  his  general 
reputation  for  truth  and  veracity  is  bad,  or  can  assail  his  cred- 
ibility by  the  usual  methods.     (Page  568.) 
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17.  Cbiminal  Law — ^Remark  by  Coubt  That  Witnebs  Interbogated 
Need  Not  Inobiminate  Himself  Heu>  Impbopeb.  In  a  criminal 
prosecution,  where  defendant  produced  a  witness  to  testify  that 
the  general  reputation  of  the  prosecutrix  for  truth  and  veracity 
was  bad,  and  the  prosecuting  attorney  on  cross-examination 
asked,  "What  is  your  reputation  for  truth  and  veracity?"  The 
court's  ruling,  "I  don't  think  he  is  required  to  convict  or  in- 
criminate himself,"  was  improper  as  necessarily  destroying  the 
whole  effect  of  the  witness'  impeaching  testimony.    (Page  568.) 

18.  Cbiminal  Law — ^Juby  Should  Be  Instructed  That  Pbosecutbix 
Has  Interest  in  Result  of  Case.  In  a  prosecution  for  rape,  the 
court  erred  in  instructing  that  it  was  the  province  of  the  Jury 
to  weigh  the, testimony  of  the  female  "as  of  any  other  witness 
testifying  in  the  case,"  since  the  court  should  point  out  that  the 
prosecutrix  necessarily  has  a  greater  interest  in  the  result  of 
such  a  case  than  a  disinterested  witness  would  have,  and  that 
the  Jury  should  consider  and  weigh  her  testimony  with  that 
fact  in  mind.     (Page  570.) 

19.  Criminal  Law — ^Revebsible  Ebbob  fob  Pbosecutino  ATTOBNirr 
TO  Tell  Juby  That  It  Was  Against  Law  to  Impeach  Defend- 
ant. In  a  criminal  prosecution,  it  was  prejudicial  error  for 
the  prosecuting  attorney  in  his  closing  argument  to  the  Jury  to 
state  that  it  was  against  the  law  to  impeach  the  defendant  for 
truth  and  veracity  until  he  himself  had  first  put  his  reputation 
in  issue,  the  court's  only  caution  being  that  the  Jury  should 
pay  no  attention  to  what  counsel  said,  but  should  confine  their 
deliberations  to  the  evidence  where  the  liberty  of  the  defendant 
depended  upon  the  statement  of  one  witness  as  against  the 
statements  of  others.     (Page  571.) 

Appeal  from  District  Court,  Fifth  District,  Beaver  County ; 
D,  II.  Morris,  Judge. 

Frank  Scott  was  convicted  of  rape,  and  appeals. 

Reversed  and  remanded,  with  directions  to  grant  a  new 
trial. 


W.  F,  Knox,  of  Beaver  City,  for  appellant. 

Dan  B,  Shields,  Atty.  Gen.,  James  II.  Wolfe,  0.  C.  Dalby 
and  H,  Van  Dam,  Jr.,  Asst.  Attys.  (Jen.,  for  the  State. 
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FRICK,  J. 

The  defendant  was  charged  with  the  crime  of  rape,  and 
was  convicted  in  the  district  court  of  Beaver  county  and 
appeals. 

For  the  reasons  hereinafter  stated  we  feel  compelled  to  re- 
verse the  judgment  of  conviction  and  to  remand  the  cause  for 
a  new  trial.  For  that  reason,  and  because  no  good  purpose 
could  be  subserved  by  stating  the  evidence,  we  shall  refrain 
from  doing  so,  except  in  connection  with  and  to  the  extent 
only  that  it  is  necessary  to  elucidate  the  particular  point 
decided. 

The  defendant  has  assigned  a  large  number  of  errors.  We 
shall,  however,  limit  our  discussion  to  such  only  as  are  deemed 
material. 

The  question  that  is  involved  in  the  first  assignment  arose 
as  follows:  At  the  preliminary  hearing  l)efore  a  justice  of 
the  peace  the  state  produced  the  prosecutrix  as  a  witness,  who, 
in  effect,  stated  that  on  the  evening  of  December  13,  1917,  she, 
at  the  request  of  the  defendant,  started  with  him  from  the 
town  of  Milford  to  the  to¥ni  of  Beaver,  in  Beaver  county,  but 
that  they  did  not  reach  the  latter  place;  that  they  started 
from  a  certain  caf6  owned  by  one  Frank  Mishina,  a  Jap,  at 
about  7 :30  p.  m.  and  that  Mishina  saw  them  start  from  said 
caf6.  The  state  also  produced  said  Mishina  at  the  preliminary 
hearing,  who  upon  being  questioned  by  the  prosecuting  at- 
torney, in  substance  testified  that  the  prosecutrix  was  em- 
ployed by  him  in  his  caf6  as  a  waitress,  and  that  the  defend- 
ant'was  one  of  his  customers;  that  the  prosecutrix  at  a  certain 
time,  the  exact  date  he  could  not  state,  but  about  a  week  or 
a  week  and  a  half  before  Christmas,  left  the  caf6  one  evening 
at  about  7:30  o'clock,  but  he  did  not  see,  and  could  not  state, 
and  did  not  know,  with  whom  she  went  away.  At  the  trial 
in  the  district  court  the  prosecutrix  was  again  produced  as  a 
witness,  and  again  testified  to  the  facts  before  stated.  Mish- 
ina was  also  again  called  by  the  state,  and  he  stated  the  same 
facts  in  practically  the  same  language  as  he  had  done  before 
the  justice  of  the  peace.    The  prosecuting  attorney  was  not 
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satisfied  with  the  Jap's  statements  that  he  did  not  see  the 
prosecutrix  and  defendant  leave  the  cafe  on  the  evening  in 
question,  and  that  he  did  not  know  with  whom  she  went  away. 
The  prosecutor  then  asked  the  witness  whether  he^  had  not 
stated  to  the  sheriff  in  the  presence  of  others,  naming  them, 
that  he  saw  the  prosecutrix  and  the  defendant  leave  his  cafe 
on  the  evening  in  question.  The  witness  denied  the  state- 
ments attributed  to  him,  and  the  prosecuting  attorney,  over 
the  objections  and  exceptions  of  defendant's  counsel,  was 
permitted  to  ply  the  witness  with  very  leading  and  suggestive 
questions,  in  which  the  veracity  and  credibility  of  the  witness 
were  vigorously  assailed.  The  prosecuting  attorney  was  also 
permitted  to  state  in  the  presence  of  the  jury  that  he  ex- 
pected to  call  the  sheriff  and  the  other  persons  named  by  him 
to  contradict  the  witness.  On  being  cautioned  by  the  court  he 
did  not  disclose  what  he  expected  to  prove  by  them.  While 
the  court  permitted  the  prosecuting  attorney  to  put  leading 
questions  to  the  witness  and  to  ask  him  concerning  certain 
assumed  or  supposed  statements,  it,  nevertheless,  refused  to 
permit  the  prosecuting  attorney  to  call  the  sheriff  and  the 
other  persons  to  impeach  the  witness.  Counsel  for  the  de- 
fendant, vigorously  assails  the  court's  rulings  in  permitting 
the  leading  questions,  and  insists  that  they  constitute  pre- 
judicial error. 

It  is  elementary  that  the  state  may  not  impeach  its  own 
witness  by  showing  hia,  general  reputation  for  truth  and  ver- 
acity. It  is,  however,  also  elementary  that  the  state,  like  all 
other  litigants,  in  case  a  witness  makes  conflicting  statements, 
may  call  his  attention  to  such  conflicting  statements,  and,  in 
case  he  has  misled  or  deceived  the  state  to  its  prejudice,  it 
may,  under  certain  circumstances,  produce  the  persons  who 
heard  him  make  the  statements  which  conflict  with  his  testi- 
mony and  show  by  them  what  the  witness  said.  We  have  no 
such  case  here,  however.  Here  the  witness,  when  under  oath, 
adhered  to  the  same  statements  throughout  the  entire  exam- 
ination. Moreover,  the  state  always  knew  precisely  what  6is 
statements  were,  and  as  a  matter  of  course  could  not  have  been 
deceived  or  misled  by  anything  he  testified  to.    Then,  again, 
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the  witness  did  not  question  or  deny  the  fact  that  the  prosecu- 
trix left  the  cafe  with  the  defendant,  as  stated  by  her.  All 
that  he  insisted  upon  from  first  to  last  was  that  he  did  not 
see  them  leave  the  caf6,  and  did  not  know  with  whom  she  left, 
nor  did  he  know  the  precise  date  of  her  leaving.  There  was, 
therefore,  not  the  slightest  ground  on  which  to  base  the 
state's  attempted  impeachment.     Nor  was  there  any  1 

reason  which  would  authorize  the  state  to  contradict 
the  statements  of  the  witness.  Hence  it  was  a  gross  injustice 
to  him  to  even  indirectly  assail  his  veracity  as  was  done.  The 
most  that  can  be  said  is  that  the  statements  of  the  witness  did 
not  come  up  to  the  expectation  of  the  prosecuting  attorney  in 
the  matter.  In  yiew  of  all  the  circumstances,  however,  the 
state  did  not  even  have  any  reason  to  expect  any  other  state- 
ments from  the  witness  than  were  made  by  him.  This  case, 
therefore,  clearly  comes  within  the  doctrine  stated  in  40  Cyc. 
2696,  namely: 

"The  mere  fact  that  a  witness  has  failed  to  testify  as  expected 
does  not  warrant  Impeaching  him  by  proof  of  prior  statements  in 
conformity  to  what  he  was  expected  to  testify;  but  proof  of  prior 
contradictory  statements  of  a  party's  own  witness  is  admissible  only 
where  the  witness  has  given  affirmative  testimony  hostile  or  prej- 
udicial to  the  party  by  whom  he  was  called;  and  in  such  case  the 
proof  must  be  confined  to  contradictions  of  the  testimony  of  the 
witness  which  is  injurious  to  the  party  seeking  to  impeach  hinL" 

The  rule  ordinarily  applicable  where  conflicting  statements 
of  a  witness  are  admissible  is  also  stated  by  this  court  in  State 
V.  Inlow,  44  Utah,  499,  500,  141  Pac.  530,  Ann.  Gas.  1917 A, 
741. 

The  rule  stated  in  Cyc.  is  fully  supported  in  BuUard  v. 
PearsdU,  53  N.  Y.  230,  and  in  Blough  v.  Parry,  144  Ind.  463, 
40  N.  E.  70,  43  N.  E.  560. 

The  court  therefore  committed  manifest  error  in  permitting 
the  prosecuting  attorney  to  interrogate  the  witness  in  the 
manner  hereinbefore  stated.  In  view  of  what  is  dis- 
closed by  the  record  the  court  might  just  as  well  have  2 
permitted  the  prosecuting  attorney  to  produce  the  im- 
peaching witnesses  and  permit  them  to  testify  fully  respecting 
the  alleged  statements.     To  have  done  that  might,  perhaps 
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have  been  less  prejudicial  than  what  was  in  fact  i)ermitted. 

What  has  been  said  respecting  the  witness  Mishina  is 
equally  true  respecting  the  testimony  of  the  witness  Larsen. 
While  it  is  true  that  the  prosecuting  attorney  did  not  attempt 
to  show  that  Larsen  made  conflicting  statements,  he  was  nev- 
ertheless permitted,  by  means  of  leading  and  suggestive  ques- 
tions and  otherwise,  not  only  to  seriously  reflect  upon  the 
motives  of  the  witness,  but  also  to  seriously  assail  his  veracity, 
all  of  which  was  wholly  uncalled  for.  The  controversy  re- 
specting this  witness  arose  over  a  certain  sales  slip  which  de- 
fendant's counsel  introduced  in  evidence  as  part  of  the  cross- 
examination  of  the  witness.  The  materiality  of  the  sales  slip 
arose  as  follows:  The  prosecutrix  testified  that  on  the  eve- 
ning of  the  13th  of  December,  1917,  the  evening  in  question, 
defendant,  in  her  presence,  had  purchased  from  the  witness 
L&rsen  four  lamp  globes  for  use  on  his  car.  The  defendant 
denied  that  he  was  out  with  the  prosecutrix  on  the  evening  in 
question,  and  the  sales  slip  showed  that  the  four  lamp  globes 
were  purchased  by  the  defendant  from  the  witness  Larsen  on 
August  5,  1917,  and  not  on  December  13th.  The  evidence  of 
the  witness  Larsen  also  was  to  the  effect  that  the  four  lamp 
globes  in  question  were  the  only  ones  that  were  purchased  by 
the  defendant  from  the  witness.  While  the  witness  had  also 
testified  at  the  preliminary  hearing,  yet  he,  at  that  time,  was 
not  interrogated  concerning  the  sales  slip.  In  view,  therefore, 
that  the  date  on  the  sales  slip  was  in  sharp  conflict  with  the 
statement  made  by  the  prosecutrix  respecting  the  time  when 
the  lamp  globes  were  purchased,  the  prosecuting  attorney,  it 
seems,  was  quite  desirous  to  destroy  the  effect  of  the  sales  slip, 
and  in  doing  so,  over  the  objections  of  the  defendant,  was 
permitted  to  cross-examine  his  own  witness  at  great  length  " 
upon  the  theory  that  he  was  a  "hostile  witness.'*  There  is 
absolutely  nothing  in  the  record  from  which  it  can  legiti- 
mately be  inferred  that  the  witness  was  either  favorable  to 
the  defendant  or  hostile  to  the  state.  Indeed,  the  witness 
seemed  to  be  quite  fair  and  impartial.  We  thus  have  a  single 
transaction,  which  was  evidenced  by  a  sales  slip  issued  by  a 
clerk  or  bookkeeper  of  the  witness'  in  due  course  of  business. 
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This  sales  slip,  in  due  time,  was  delivered  to  the  defendant, 
and  at  the  time  when  he  paid  for  the  lamp  globes,  and  he  in 
turn  delivered  it  to  his  counsel,  who  produced  it  at  the  trial 
and  introduced  it  in  evidence  as  a  part  of  the  cross-examina- 
tion of  the  witness  Larsen,  as  he  had  a  perfect  right  to  do. 
So  far  as  the  record  shows,  the  transaction  was  quite  regular. 
Moreover,  it  seems  that  the  sales  slip  had  passed  from  Lar- 
sen *s  mind  until  it  was  recalled  to  his  attention  at  the  trial. 
The  sales  slip  thus  merely  showed  a  transaction  between  a 
dealer  and  a  Customer.  It  so  happened,  however,  that  the 
date  on  which  the  transaction  evidenced  by  the  sales  slip  was 
had  became  quite  material  in  this  case,  for  the  reason  that 
the  date  on  the  sales  slip  showing  the  transaction  did  not 
agree  with  the  statement  of  the  prosecutrix,  and  in  view  that 
Mr.  Larsen  had  testified  that  the  sales  slip  correctly  evi- 
denced the  transaction  the  prosecuting  attorney  assumed  that 
Larsen  was  hostile  to  the  interests  of  the  state,  and  that  he, 
for  that  reason,  was  unfair,  if  not  untruthful.  It  must  be 
apparent  to  all,  however,  that  the  defendant  had  precisely  the ' 
same  right  to  show  the  real  date  on  which  the  lamp  globes 
were  purchased  that  the  state  had.  To  do  that  he  had 
precisely  the  same  right  to  approach  the  witness  Lar-  3 

sen  that  the  state  had.  Indeed,  the  defendant,  being 
related  to  the  transaction,  under  no  circumstances,  could  be 
charged  as  interfering  with  the  state's  rights  in  seeking  to 
establish  the  actual  date  of  the  transaction  by  producing  the 
sales  slip,  although  the  date  on  the  sales  slip  did  not  agree 
with  the  statements  of  the  prosecuting  witness.  Nor  can  the 
•  state  assail  the  dealer  merely  because  he  insisted  that  the  date 
on  the  sales  slip  was  the  date  upon  which  the  transaction  .was 
had. 

There  is  also  a  circumstance  disclosed  by  the  record  which 
somewhat  militates  against  the  statement  of  the  prosecuting 
witness,  and,  to  some  extent  at  least,  is  corroborative  of  Mr. 
Larsen 's  statement  that  the  transaction  of  purchasing  the 
lamp  globes  occurred  earlier  in  the  season  than  the  time  stated 
by  the  prosecutrix.  She  most  emphatically  testified  that  she 
did  not  leave  work  on  the  evening  in  question  until  seven 
Vol.  55—36 
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o'clock  p.  m.,  and  that  she  and  the  defendant  left  the  caf6  at 
about  seven- thirty  and  not  before.  In  that  regard  she  testi- 
fied as  follows : 

"Q.  Was  it  dark  at  6  o'clock  when  Mr.  Scott  came  to  sapper  and 
asked  you  to  go  out  for  a  ride  or  a  dance  or  a  show?  A.  No,  sir. 
It  was  not  dark.  Q.  Do  you  remember  if  it  was  dark  at  seTen 
[o'clock]?  A.  Sure  it  was  not  dark;  it  was  Just  getting  about 
dusk,  and  it  was  not  right  dark  at  seven-thirty.  Q.  It  wasn't  dark 
yet  at  seven-thirty.  Are  you  sure  about  that?  A.  I  certainly  am, 
Q.    You  certainly  are?    A.    Yes,  sir." 

We  are  bound  to  take  judicial  notice  of  natural  laws,  and 
hence  we  know  that  at  Milford  the  sun  set  on  the  evening  of 
the  13th  of  December  at  five  o'clock.  We  further  know  that 
in  view  that  the  sun  passes  below  the  horizon  more  nearly  per- 
pendicularly in  winter  than  in  summer  twilight  is  correspond- 
ingly shorter  in  winter  than  it  is  in  summer.  The  sun,  there- 
fore, had  passed  below  the  horizon  December  13th  for  one  full 
hour  at  six  o'clock,  two  hours  at  seven  o'clock,  and  two  and 
one-half  hours  at  seven-thirty  o'clock.  We  therefore  know 
that  so  far  as  the  sun  was  concerned  the  darkness  of  night  had 
set  in  at  six  o'clock,  and  was  complete  long  before  seven 
o'clock,  since  the  sun  had  passed  beneath  the  horizon  fully 
two  hours  by  that  time.  If,  therefore,  the  prosecutrix  is  cor- 
rect in  her  statements  respecting  light  and  darkness,  then  the 
occurrences  she  testified  to  must  have  taken  place  earlier  in 
the  season,  just  as  defendant  says  they  did.  Respecting  the 
length  of  twilight  in  summer  in  this  latitude,  see  Preece  v.  O. 
S,  L,  R.  Co.,  48  Utah,  560,  161  Pac.  43.  It  was  therefore  im- 
possible that  it  was  merely  getting  **dusk"  at  six  o'clock,  and 
was  not  yet  dark  at  seven  o'clock  on  the  13th  of  December. 
Such  a  condition  was,  however,  most  natural  earlier  in 
the  season.  According  to  the  state's  own  evidence,  4,5 
therefore,  there  was  no  reason  whatever  for  assailing 
Mr.  Larsen's  statements  as  was  done.  We  have  no  doubt  that 
both  the  court  and  the  prosecuting  attorney  were  conscien- 
tious in  assuming  the  attitude  they  did  in  this  matter,  but 
that  in  no  way  can  relieve  us  from  the  duty  of  reversing  judg- 
ments of  conviction  when  such  convictions  are  not  obtained  in 
accordance  with  the  rules  of  law  and  evidence  and  to  the 
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prejudice  of  the  substantial  rights  of  the  defendant  in  the 
case.  While  it  is  true  that  much  latitude  must  be  allowed  to" 
the  trial  courts  in  permitting  cross-examination  of  witnesses, 
and  that  their  rulings  in  that  regard  will  not  be  disturbed 
unless  it  is  made  to  appear  that  the  discretion  with  which  the 
law  invests  them  has  been  abused,  yet  when  it  is  manifest,  as 
it  is  here,  that  the  legitimate  bounds  of  cross-examination  by 
the  state  of  its  own  witnesses  have  been  transcended  to  the 
prejudice  of  the  defendant,  it  would  be  a  reproach  to  the  law, 
and,  to  say  the  least,  a  reflection  upon  the  administration  of 
justice,  if  we  upheld  a  conviction  thus  obtained. 

It  is  next  urged  that  the  court  erred  in  refusing  to  permit 
the  defendant  to  prove  that  the  general  reputation  of  the 
prosecutrix  for  chastity  was  bad.  In  other  words,  that  she 
was  reputed  to  be  unchaste  in  the  community  where  she  lived. 
Defendant's  counsel  insists  that  under  the  authorities  such 
evidence  was  proper.  In  view  that  the  defendant  denied  that 
he  was  Mrith  the  prosecutrix  on  the  night  in  question,  and  de- 
nied that  he  had  had  sexual  intercourse  with  her  then  or  at 
any  time,  we  cannot  conceive  how  such  evidence  had  any 
relevancy  in  this  case,  except  perhaps  to  affect  the  credibility 
of  the  prosecutrix.  It  was  however,  not  offered  for  that  pur- 
pose, and  it  is  not  contended  here  that  it  should  have  been 
admitted  for  that  purpose.  Where  the  defendant  admits  the 
sexual  act,  but  coiitends  that  the  prosecutrix  consented 
thereto,  and  where  as  here,  she  is  of  lawful  age,  such  6, 7 
evidence  is  relevant  and  material  upon  the  question  of 
consent.  While  it  is  true  that  even  a  prostitute  may  refuse 
consent  to  the  sexual  act,  yet,  in  contemplation  of  law,  a  lewd 
woman  is  much  more  likely  to  consent  to  such  an  act  than  a 
chaste  woman  would  be ;  hence  evidence  that  the  prosecutrix 
was  generally  reputed  to  be  unchaste  is  relevant  for  the  pur- 
pose just  stated.  The  law  upon  this  question  is  well  stated  by 
the  Supreme  Court  of  Florida  in  Rice  v.  State  of  Florida,  35 
Fla.  236,  17  South.  286,  48  Am.  St.  Rep.  245.  The  court,  in 
discussing  the  relevancy  of  such  evidence  in  a  caqp  like  the  one 
at  bar,  at  pages  239  and  240  of  35  Fla.,  17  South.  286,  287  (48 
Am.  St  Rep.  245),  says: 
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"Considering  the  line  of  defense  adopted  by  the  defendant,  no 
injury  could  have  been  done  him  by  ruling  out  this  testimony.  The 
only  purpose  for  which  such  testimony  was  offered  was  to  show  a 
probability  of  consent  on  the  part  of  the  prosecutrix  to  the  act  of 
the  defendant  The  defense  was  not  based  upon  any  theory  of  con- 
tent to  the  act,  but  upon  a  denial  by  the  defendant  that  he  had 
erer  had  any  carnal  intercourse  whatever  with  the  girl.  Therefore 
the  testimony  was  wholly  Immaterial,  and  could  not  have  any  ref- 
erence to  the  defense  made  by  the  defendant  McDermott  v.  State, 
13  Ohio  St  332  [82  Am.  Dec.  444] ;  Strang  v.  People,  24  Mich.  1,  text. 
7;  People  v.  McLean,  71  Mich.  309,  38  N.  W.  917  [15  Am.  St  Rep. 
263],  and  English  case  cited  therein.  See,  also,  19  Am.  and  Eng. 
Bncy.  of  Law,  pp.  961,  962;  3  Am.  and  Eng.  E^ncy.  of  Law,  p.  158, 
note,  and  American  and  English  authorities  collated;  Wilson  v. 
State,  17  Texas  Ct.,  App.  525,  and  Texas  and  other  cases  collated 
therein;  Shirwin  v.  People,  69  111.  55;  State  v.  Jefferson,  6  Ired.  [28 
N.  C]  305;  State  v.  Fitzsirnon  [18  R.  I.  236]  27  AU.  446  [49  Am. 
St  R^.  766]." 

See,  also,  22  B.  C.  L.  page  1208,  section  42,  where  it  is  said :  • 
"The^  general  rule  is  that,  in  prosecutions  for  rape,  evidence  of 
the  prior  unchastity  of  the  prosecutrit  as  a  substantive  defense  is 
inadmissible.  Where,  however,  the  defense  rests  on  the  fact  of  con- 
sent the  character  of  the  prosecutrix  for  unchastity  is  competent 
evidence  as  bearing  on  the  probability  of  her  consent  to  the  act 
with  which  the  defendant  is  charged,  and  the  likelihood  of  her  re- 
sisting the  advances  of  any  man,  on  the  ground  that  it  is  more 
probable  that  an  unchaste  woman  assented  to  such  intercourse  than 
one  of  strict  virtue." 

A  large  number  of  cases,  to  which  it  is  not  necessary  to 
refer,  are  cited  in  support  of  the  text  quoted. 

See,  also,  State  v.  McCune,  16  Utah,  176,  51  Pac.  818,  and 
Lee  V.  State,  132  Tenn.  655,  179  S.  W.  145,  L.  R.  A.  191 6B, 
963. 

Such  evidence  is  inadmissible,  however,  in  what  is  gen- 
erally termed  statutory  rape,  that  is,  where  sexual  intercourse 
is  had  with  a  female  under  the  age  of  consent,  for  any 
purpose.     See  State  v.  HUberg,  22  Utah,  27,  61  Pac.  8 

215,  and  State  v.  Williamson,  22  Utah,  248,  62  Pac. 
1022,  83  Am.  St.  Rep.  780.  While  it  is  true  that  it  is  said  in 
State  V.  McC^ne,  supra,  that  such  evidence  is  proper  to  affect 
the  credibility  of  the  prosecutrix,  yet.  as  pointed  out  before, 
that  question  is  not  presented  in  this  case,  and  hence  we  ex- 
press no  opinion  upon  it. 
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During  the  progress  of  the  trial  defendant's  counsel  was 
permitted  to  interrogate  the  prosecutrix  with  regard  to 
whether  she  had  had  sexual  intercourse  with  a  certain  in- 
dividual, naming  him,  and  whether  she  did  not  believe  that 
she  was  pregnant  as  a  result  of  that  intercourse.  She  admit- 
ted that  when  she  lodged  the  complaint  against  the  defendant 
on  the  15th  of  January,  1918,  she  believed  She  was  pregnant, 
but  insisted  that  if  she  was  the  pregnancy  was  the  result  of 
the  defendant's  forcible  intercourse  with  her.  She  also  frank- 
ly conceded  that  she  was  mistaken  with  regard  to  that  matter, 
and  that  she  was  not  pregnant  at  any  time.  It  should  also  be 
stated  here  that  the  prosecuting  attorney,  in  his  examination 
in  chief,  proved  by  the  prosecutrix  that  she  at  no  time  had 
had  sexual  intercourse  with  any  one  except  with  the  defend- 
ant, and  with  him  only  once,  namely,  on  the  night  in  question. 
In  ruling  upon  defendant's  attempts  to  prove  on  cross-exam- 
ination of  the  prosecutrix  that  she  had  had  sexual  intercourse 
with  the  individual  before  referred  to,  the  court  repeatedly 
announced  that  it  would  be  proper  for  the  defendant  to  show 
on  cross-examination  of  the  prosecutrix  that  she  had  had 
sexual  intercourse  with  others  than  the  defendant,  but  if  the 
prosecutrix  denied  such  intercourse  the  court  would  not  per- 
mit the  defendant  to  contradict  her  or  to  prove  the  fact  other- 
wise than  by  her  admissions.  In  this  regard  the  court  was 
in  error.  The  authorities  are  very  niunerous,  indeed  the  great 
weight  of  authority  is  to  the  effect,  that  the  prosecutrix  cannot 
be  interrogated  on  cross-examination  as  to  whether  she  had 
had  sexual  intercourse  with  others  than  the  defendant.  The 
doctrine  is  based  upon  the  fact,  and  the  great  weight  of  au- 
thority is  to  the  effect,  that  specific  acts  of  intercourse  with 
others  than  the  defendant  may  not  be  shown.  If  it  is  desired 
to  prove  that  the  prosecutrix  is  a  lewd  woman,  that  may  only 
be  done  by  attacking  her  general  reputation  for  chastity  and 
morality,  and  not  by  showing  specific  acts  of  wrongdoing. 
The  rule  is  well  and  clearly  stated  in  the  case  of  the  State  v. 
Ogden,  39  Or.  195,  65  Pac.  449.  In  the  course  of  the  opinion, 
after  stating  that  some  ex)urts  have  admitted  specific  acts  of 
intercourse,  it  is  said  : 
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"The  great  weight  of  authority,  however,  is  opposed  to  this  rlew, 
and  supports  the  proposition  that  evidence  of  specific  acts  of  un- 
chastity  on  the  part  of  the  prosecutrix  with  others  than  the  defend- 
ant is  inadmissible."  ^ 

A  large  number  of  cases  in  support  of  the  text  are  cited,  to 
which  we  shall  not  refer  here.  As  a  matter  of  course, 
if  the  prosecutrix  has  had  intercourse  with  the  de-  9-11 
fendant  a.t  other  times  than  the  one  in  question,  that 
fact  may  ordinarily  be  shown.  It  was  the  theory  of  counsel 
for  the  defendant,  however,  that  the  prosecutrix  in  this  ease 
had  had  intercourse  with  the  individual  heretofore  referred 
to ;  that  she  tried,  but  was  unable,  to  see  such  individual,  and 
that  for  that  reason  and  in  order  to  shield  herself  in  view  of 
her  supposed  pregnancy  she  wijongfully  charged  the  defend- 
ant with  the  offense.  No  doubt  if  such  were  the  case  the  de- 
fendant would  have  the  right  to  prove  by  her  on  cross-exam- 
ination, if  he  could,  that  such  was  her  purpose  in  lodging  the 
complaint  against  the  defendant,  and,'  in  order  to  establish 
the  fact,  he  no  doubt  would  be  permitted  to  prove  that  she 
had  had  intercourse  with  the  individual  aforesaid.  Under 
such  circumstances  it  is  always  proper  to  show  the  motives  of 
the  prosecuting  witness,  and,  if  such  be  the  fact,  that  she  is 
wrongfully  accusing  the  defendant  either  to  shield  herself  or 
to  shield  another.  33  Cyc.  1454,  1455 ;  Shoemaker  v.  State, 
58  Tex.  Cr.  R.  518,  126  S.  W.  887. 

It  is  next  contended  that  the  court  erred  in  permitting  the 
prosecuting  attorney  to  cross-examine  the  defendant 
with  respect  to  his  obtaining  a  divorce  from  his  first  12, 13 
wife,  and  when  he  obtained  it.  We  think  the  conten- 
tion is  well  founded.  The  cross-examination  in  that  regard 
was  very  prejudicial  to  the  defendant,  in  that  it  was  thereby 
intimated  that  lie  had  commenced  keeping  company  with  his 
present  wife  before  he  had  obtained  a  divorce  from  his  first 
wife.  That  was  not  a  matter  of  legitimate  cross-examination. 
It  was  entirely  collateral  to  any  issue  in  the  case.  It  is  true 
that  collateral  facts  may  very  often  be  shown  on  cross-exam- 
ination to  aflfect  the  credibility  of  the  defendant,  and  it  is  also 
true  that  such  matters  are  largely  within  the  sound  discretion 
of  the  trial  courts.    There  must,  however,  be  a  limit  to  the 
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introduction  of  evidence  respecting  collateral  matters.  No 
hard  and  fast  rule  can  be  promulgated  which  can  be  enforced 
in  every  case.  Each  case,  to  a  large  extent,  must  depend  upon 
its  own  circumstances,  and  trial  courts  should  be  very  careful 
not  to  transcend  the  bounds  of  legitimate  cross-examination 
in  that  regard.  While  under  certain  circumstances  such  evi- 
dence may  be  quite  important  and  proper,  and  while  in  other 
cases  the  courts  may  have  gone  too  far  and  yet  no  prejudice 
may  have  resulted,  such  is  not  the  case  here.  Here  the  col- 
lateral matters  respecting  the  defendant's  divorce  were  clearly 
improper,  and  were  necessarily  prejudicial  to  his  rights.  For 
a  discussion  of  what  is  and  what  is  not  legitimate  cross-exam- 
ination of  one  accused  of  crime  respecting  callateral  matters, 
see  State  v.  Thorne,  39  Utah,  208, 117  Pac.  58 ;  State  v.  Vance, 
38  Utah,  1,  110  Pac.  434. 

In  this  connection  and  in  view  that  the.  case  must  be  re- 
manded for  a  new  trials  we  feel  constrained  to  add  that  the 
cross-examination  of  the  defendant  was  improper  upon  an- 
other point.  The  defendant  upon  his  examination  in  chief  de- 
nied the  intercourse,  and  denied  that  he  was  with  the  prosecu- 
trix on  the  occasion  testified  to  by  her,  and  fully  explained 
where  he  was  during  all  of  the  time  testified  to  by  her  and 
what  he  did.  His  statements  in  that  regard  were  fully  corro- 
borated by  other  witnesses.  In  cross-examining  the  defendant, 
however,  the  prosecuting  attorney  repeated  all  that  was  testi- 
fied to  by  the  prosecutrix  by  asking  numerous  questions,  in 
each  one  of  which  some  fact  or  facts  stated  by  her  were  in- 
cluded. In  many  of  these  questions  the  prosecuting  attorney 
also  placed  his  own  construction  on  what  the  prosecutrix  had 
testified  to.  Such  a  method  of  cross-examination  is  not 
only  very  improper,  but  it  is  quite  unfair  in  that  by  14 
that  means  what  the  prosecutrix  testified  to  is  con- 
stantly kept  before  the  jury.  By.  pursuing  such  a  method  the 
cross-examiner  is  permitted  to  repeat  over  and  over  again  the 
testimony  of  his  witnesses,  or  some  of  them,  which  he  would 
not  be  permitted  to  do  in  any  other  way.  He  would  not  have 
been  permitted  to  recall  the  prosecutrix  and  have  her  repeat 
all  that  she  had  testified  to  in  order  to  impress  the  jury  with 
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the  importance  of  her  testimony,  yet  that,  in  eflfeet,  is  precisely 
what  was  done  in  this  case.  Indeed,  the  method  pursued  was 
more  objectionable,  if  possible,  than  the  one  just  suggested, 
for  the  reason  that  the  defendant  on  cross-examination  of  the 
witness  might  perhaps  have  showB  tiat  she  in  some  particu- 
lars was  not  adhering  strictly  to  her  former  statements.  The 
court,  in  order  to  protect  the  rights  of  the  accused  who  is  on 
trial,  should  on  his  own  initiative  prevent  counsel  on  either 
side  from  pursuing  such  a  course  on  cross-examination. 

Another  assignment  assails  the  ruling  of  the  court  in  stat- 
ing its  reason  why  it  did  not  require  a  certain  witness  for  the 
defense  to  answer  a  certain  question  on  cross-examination. 
The  defendant  produced  a  witness  who  testified  that  the  gen- 
eral reputation  of  the  prosecutrix  for  truth  and  veracity  was 
bad.  The  prosecuting  attorney  on  cross-examination  asked 
this  question:  **What  is  your  reputation  in  the  community 
where  you  reside  for  truth  and  veracity?"  Defendant's 
counsel  objected  to  the  question  as  not  proper  cross-examina- 
tion.   The  court,  in  ruling  on  the  question,  said : 

"There  is  no  question  in  the  mind  of  the  court  but  what  you  can 
investigate  the  character  of  the  witness  for  truth  and  veracity,  but 
I  don't  think  he  is  required  to  convict  or  incriminate  himself.  For 
that  reason  the  objection  is  sustained." 

The  objection  should  have  been '  sustained  for  the  reason 
urged  by  defendant's  counsel.  The  subject  to  which 
the  witness  testified  was  the  reputation  of  the  prosecu-  15-17 
trix.  His  own  reputation  was  about  as  foreign  to  hers 
as  two  subjects  could  well  be.  True,  the  state  had  the  right 
to  impeach  the  witness  by  showing  that  his  general  reputation 
for  truth  and  veracity  was  bad,  or  could  have  assailed  his 
credibility  by  the  usual  methods,  but  it  could  not  do  that  in 
the  manner  attempted.  Moreover,  the  reason  given  by  the 
court  was  erroneous.  It,  to  say  the  least,  would  be  somewhat 
disconcerting,  if  not  humiliating,  to  a  witness,  when  called  to 
testify  concerning  the  general  reputation  of  a  certain  witness, 
and  after  having  done  so,  to  be  told  that  he  need  not  answer 
a  question  put  to  him  on  cross-examination  concerning  his 
own  reputation  for  the  reason  that  it  might  be  self-incrimin- 
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ating.  It  would  be  far  better  for  the  Witness  if  he  were  per- 
mitted to  answer  the  question,  although  tery  improper.  It 
requires  no  argument  to  show  that  to  pursue  such  a  course 
must  necessarily  destroy  the  whole  effect  of  the  impeaching 
testimony,  and  in  view  of  all  the  circumstances  of  this  case 
was  prejudicial  to  the  rights  of  the  defendant. 

It  is  next  insisted  that  the  court  erred  in  charging  the  jury. 
The  court,  among  other  instructions,  gave  the  following : 

**The  court  instructs  the  jury  that  it  is  their  province  to  deter- 
mine the  weight  and  credibility  to  he  given  the  testimony  of  a  fe- 
male upon  whom  it  is  alleged  in  an  information  tliat  a  rape  has  been 
committed^  and  who  testifies  to  the  facts  and  circumstances  of  such 
rape  as  of  any  other  witness  testifying  in  the  case.  And  if  such 
testimony  creates  in  the  mind  of  the  Jury  a  satisfactory  conviction 
and  belief  beyond  a  reasonable  doubt  of  the  defendant's  guilt,  it  is 
sufficient  of  itself,  without  other  corroborating  circumstances  or 
evidence,  to  justify  a  verdict  of  guilty  of  rape  upon  the  trial  of  the 
case." 

The  defendant  excepted  to  this  instruction,  and  particularly 
excepted  to  that  portion  which  we  have  italicized.  We  are  of 
the  opinion  that  the  exception  is  well  founded.  This  precise 
question  was  before  the  Supreme  Court  of  Missouri  in  State  v. 
Sykes,  191  Mo.  62,  89  S.  W.  851.  The  defendant  in  that  case, 
as  here,  was  charged  with  rape,  and  an  instruction  similar  to 
the  one  in  question  here  was  given.  The  court,  in  passing  up- 
on the  instruction,  among  other  things,  said : 

'The  instruction,  on  first  reading,  and  taken  alone,  would  seem 
to  be  misleading,  in  that  it  tells  the  Jury  that  the  prosecuting  wit- 
ness had  no  interest  in  the  case  whatever  other  than  that  of  a 
witness,  and  that  her  testimony  is  to  h^  weighed  exactly  like  that 
of  any  other  witness  in  the  case'*     (Italics  ours.) 

It  is  then  pointed  out  that  the  prosecutrix  necessarily  has 
a  greater  interest  in  the  result  of  the  case  than  a  disinterested 
witness  would  have,  and  that  the  jury  should  be  instructed  to 
consider  and  weigh  her  testimony  with  that  fact  in  mind.  In- 
deed, it  should  require  no  argument  to  show  that  the  prosecu- 
trix, under  circumstances  like  those  disclosed  by  this  record, 
is  vitally  interested  in  the  result  of  the  case.  Her  future 
reputation  to  a  large  extent  may  be  affected  by  the  result,  say 
nothing  about  the  fact  that  she  has  a  vital  interest  in  vindi- 
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eating  herself  and  the  attitude  she  has  assumed  respecting  the 
prosecution.  The  jury  should  therefore  be  plainly 
told  that  they  should  consider  and  weigh  the  testi-  18 
mony  of  the  prosecutrix  in  view  of  her  interest  in  the 
result  and  also  in  connection  with  and  in  the  light  of  all  the 
other  evidence  in  the  case,  including  all  the  facts  and  circum- 
stances as  they  appear  from  the  evidence,  and  if  after  consid- 
ering and  weighing  her  testimony  in  the  light  aforesaid  they 
are  satisfied  beyond  a  reasonable  doubt  and  have  an  abiding 
conviction  that  all  of  the  elements  of  the  crime  charged 
against  the  defendant  have  been  thus  established,  they  may 
^  find  him  guilty  upon  her  testimony  alone.  In  this  jurisdic- 
tion, where  no  corroboration  of  tlie  statements  of  the  prose- 
cutrix is  necessary  to  convict,  it  is  of  the  utmost  importance 
that  the  jury  be  carefully  instructed  with  regard  to  how  her 
testimony  should  be  considered  and  weighed;  and  that  is  es- 
pecially true  where,  as  here,  her  testimony  stands  practically 
alone,  and  must  be  taken  as  against  what,  judging  from  the 
record,  seems  to  us  to  be  strong  countervailing  evidence.  If 
such  a  course  is  not  followed  a  shrewd  and  designing  woman 
of  mature  years,  by  selecting  her  own  time  and  place,  may 
easily  ruin  any  man,  and  he  may  be  utterly  helpless  to  pre- 
vent it.  In  State  v.  Sykes,  supra,  the  court  had,  however, 
suflSciently  informed  the  jury  in  another  instruction  respect- 
ing the  interest  of  the  prosecutrix,  and  in  what  light  her  tes- 
timony should  be  considered  and  weighed,  and  for  that  reason 
the  judgment  was  not  reversed  in  that  case.  This  is,  however, 
not  the  case  here.  In  this  connection  we  suggest,  however, 
that  it  would  be  better  to  include  the  whole  question  in  one 
instruction. 

Finally,  it  is  contended  that  the  judgment  should  be  re- 
versed upon  the  ground  of  misconduct  on  the  part  of  the  pros- 
ecuting attorney  in  making  the  closing  argument  to  the  jury. 
In  the  bill  of  exceptions  it  is  made  to  appear  that  in  his  clos- 
ing argument  the  prosecuting  attorney  told  the  jury  that  it 
was  against  the  law  to  impeach  the  defendant  for  truth  and 
veracity  until  he  himself  had  first  put  his  reputation  in  issue. 
Defendant's  counsel  excepted  to  the  statement,  and  asked  the 
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court  to  instruct  the  jury  to  disregard  it,  but  the  court  did 
not  do  so.  By  the  statement  of  the  prosecuting  attorney  it 
is  clearly  implied  that  the  only  reason  why  the  defendant  was 
not  impeached  was  because  he  did  not  put  bis  own  reputation 
for  truth  and  veracity  in  issue.  Of  course  such  is  not  the 
law,  and  in  view  of  the  circumstances  oi  this  case  the  state- 
ment was  very  prejudicial  to  the  rights  of  the  defendant. 
This  court  has  always  adhered  to  the  rule  that  much  latitude 
must  be  allowed  counsel  in  making  statements  during  the 
progress  of  a  trial  and  in  their  arguments  to  the  jury,  yet 
where,  as  here,  the  liberty  of  a  citizen  is  involved,  and  where, 
as  here,  that  liberty  practically  depends  upon  the  statements 
of  one  witness  as  against  the  statements  of  others,  we  cannot 
ignore  the  question.  The  statement  as  disclosed  by  the 
bill  of  exceptions  is  not  denied  or  even  questioned,  and  19 
hence  we  must  assmne  it  to  be  true.  The  only  caution 
that  was  given  to  the  jury  by  the  court  during  the  trial  related 
to  colloquies  between  counsel,  at  which  time  the  court  told  the 
jury  not  to  pay  any  attention  to  what  counsel  said,  but  to 
confine  their  deliberations  to  the  evidence  alone.  It  is  now 
contended  that  that  caution  was  sufficient  to  meet  the  objec- 
tion of  defendant's  counsel.  Under  the  circumstances  of  this 
case,  however,  we  are  of  the  opinion  that  it  was  not,  and  that 
the  statement  was  prejudicial  to  the  substantial  rights  of  the 
defendant. 

There  are  a  number  of  other  assignments  argued,  but  none 
is  sufficient  to  require  special  consideration.  Neither  is  it 
necessary  to  pass  upon  the  ruling  of  the  court  h^  denying  the 
motion  for  a  new  trial  upon  the  ground  of  newly  discovered 
evidence.  Any  proper  evidence  may  be  introduced  if  the  case 
is  retried. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  is  remanded  to  the  district  court  of  Beaver  county,  with 
directions  to  grant  defendant  a  new  trial. 

CORPMAN,  C.  J.,  and  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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In  re  HELIN'S  ESTATE. 

Appeal  of  HANSEN. 

No.  3424.     Decided  March  12,  1920.     (188  Pac.  633.) 

1.  Tbiai^ — Discretion ABY  with  Court  to  Grant  Tbial  by  Jury 
Where  Issues  are  Purely  Equitable.  Where  issues  to  be  tried 
are  purely  equitable,  the  question  of  granting  trial  by  jury  is 
one  wholly  within  the  discretion  of  the  court,    (Page  574.) 

2.  Evidence — Possession"  of  Deed  Cabbies  Presumption  of  Regu- 
larity. The  possession  of  deed  regular  upon  its  face  carries 
with  it  the  presumption  of  regularity,  even  where  not  filed  until 
after  the  death  of  the  grantor.^     (Page  575.) 

Appeal  from  District  Court  of  Salt  Lake  County,  Third 
District ;  WUson  McCarthy,  Judge. 

In  the  matter  of  the  estate  of  Anna  S.  Helin,  deceased. 

Petition  by  Peter  H.  Hansen,  as  administrator,  for  an  or- 
der to  sell  real  estate. 

From  an  order  denying  the  petition  on  protest  of  Alex  P. 
Jones,  the  administrator  appeals. 

Order  affirmed. 

C.  E.  Norton,  of  Salt  Lake  City,  for  appellant. 

Morgan  &  Huffaker,  of  Salt  Lake  City,  for  respondent. 

GIDEON,  J. 

In  March,  1917,  Peter  H.  Hansen,  appellant,  was  appointed 
administrator  of  the  estate  of  Anna  S.  Helin,  deceased,  by 
the  district  court  of  Salt  Lake  county.  In  May,  1918,  the  ap- 
pellant, as  administrator,  filed  a  petition  for  an  order  to  sell 


^Ewing  V.  Keith,  16  Utah,  312,  52  Pac.  4;  WiUon  v.  Ounning- 
ham,  24  Utah,  167,  67  Pac.  118. 
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certain  real  estate  described  in  the  petition  and  claimed  to 
be  the  property  of  the  estate  for  the  purpose  of  paying  the 
indebtedness  of  the  estate  and  expenses  of  administration. 
The  respondent,  Alex  F.  Jones,  filed  a  protest  against  the  al- 
lowance of  the  petition,  in  which  he  claimed  to  be  the  owner 
of  the  real  property,  and  denied  that  the  estate  or  the  admin- 
istrator had  any  interest  in  or  right  to  said  property.  It  is 
alleged  in  the  protest  that  the  deceased,  on  or  about  the  6th 
day  of  November,  .1911,  was  the  owner  of  the  property  de- 
scribed in  the  petition;  that  at  such  time  she  had  one  son, 
Peter  Helin,  who  was  an  incompetent ;  that  on  or  about  that 
date  the  deceased  and  the  protestant,  Jones,  entered  into  a 
written  agreement  whereby  it  was  stipulated  that,  in  consid* 
eration  of  the  support  of  herself  and  her  demented  son  dur- 
ing the  remainder  of  their  natural  lives,  and  the  further 
consideration  of  the  payment  of  $299,  receipt  of  which  was 
acknowledged,  the  protestant  should  receive  the  property  in 
controversy,  and  that  a  deed  had  been  executed  by  the  de- 
ceased, conveying  the  property  to  the  protestant  Jones.  It  is 
also  stated  in  the  protest  that  the  agreement  provided  that  the 
deed  to  the  property  should  be  left  in  escrow  until  the  death 
of  the  said  Anna  S.  Helin,  at  Which  time  it  should  be  delivered 
to  Jones.  It  is  further  stated  that  in  compliance  with  that 
agreement  he,  Jones,  supported  the  deceased,  provided  her 
with  a  home,  the  necessaries  of  life,  clothing,  etc.,  during  her 
lifetime,  and  at  her  death  paid  the  funeral  expenses  and  the 
expenses  of  her  last  illness.  Furthermore,  that  he  had,  from 
the  date  of  the  contract,  supported  her  son,  and  was  continu- 
ing to  and  was  furnishing  him  with  all  of  the  conveniences 
and  necessaries  of  life.  The  protest  recited,  in  addition,  that 
the  contract  had  been,  shortly  after  the  date  of  its  execution, 
recorded  in  the  county  recorder's  office  in  Salt  Lake  county, 
and  that  protestant  had  been  in  possession  of  said  property 
since  the  date  of  the  contract,  had  made  valuable  improve- 
ments thereon,  and  that  he  claimed  to  be  and  was  the  owner 
and  entitled  to  possession  thereof.  It  appears  that  a  deed 
was  executed  by  the  deceased,  conveying  the  property  to  the 
respondent,  and  shortly  after  her  death  was  recorded  in  the 
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recorder's  office  of  said  county.  In  the  reply  filed  by  the 
administrator  it  is  admitted  that  the  contract  and  deed  had 
been  executed  and  recorded.  The  reply  alleges,  however,  that 
at  the  date  of  the  execution  of  the  contract  the  said  Anna  S. 
Helin,  by  reason  of  old  age,  mental  and  physical  weakness, 
and  her  inability  to  read  or  write  any  language,  was  incapaci- 
tated from  transacting  any  business;  that  at  said  time  the 
respondent,  Jones,  fraudulently  took  advantage  of  her  mental 
and  physical  weakness,  and  secured  the  execution  of  the  con- 
tract; that  there  was  no  consideration  for  said  contract  or 
deed;  and  that  Jones  had  paid  no  part  of  the  consideration 
mentioned  in  the  contract.  The  administrator  in  the  reply 
.further  alleges  that  the  protestant  signed  the  name  of  the 
deceased  to  the  agreement ;  that  the  deed  was  never  delivered 
by  the  grantor  to  any  person ;  that  it  was  kept  by  the  deceased 
during  the  remainder  of  her  life;  that  it  was  taken  surrep- 
titiously after  her  death,  and  recorded  by  the  protestant, 
Jones. 

The  court,  in  July,  1919,  denied  the  petition  for  sale  of  the 
real  property.  The  court  was,  however,  of  the  opinion  that 
the  protest  on  the  part  of  Jones  and  the  reply  by  the  adminis- 
trator were  sufficient  to  present  the  question  whether  the  title 
to  the  property  held  by  Jones  had  been  procured  or  obtained 
by  fraudulent  or  unfair  means;  that  the  court  could  and 
should  therefore  determine  the  issues  thus  presented.,  and  as- 
certain what  interest,  if  any,  the  estate  had  in  this  particular 
property,  and  for  those  reasons  made  an  order  that  a  hearing 
on  said  issues  be  transferred  to  the  eqidty  calendar  of  the  dis- 
trict court  The  administrator,  it  seems,  filed  a  written  de- 
mand for  a  jury  to  try  such  issues.  However,  no  jury 
fee  accompanied  such  demand,  and  consequently  no  1 

jury  was  in  attendance  upon  the  court.    The  issues,  if 
any  issues  were  presented,  were  purely  equitable,  and  the 
quejstion  of  granting  a  trial  by  jury  was  one  wholly  within 
the  discretion  of  the  court. 

One  Mary  C.  Hansen  held  a  judgment  against  the  deceased, 
and  that  judgment  had  been  presented  to  the  administrator, 
as  a  claim  against  the  estate,  and  allowed  for  an  amount  in 
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excess  of  $400.  The  claimant  was  the  wife  of  the  administra- 
tor. It  is  apparent  that  it  was  the  desire  of  the  court  to  as- 
certain the  facts  and  definitely  determine  whether  or  not  the 
estate  had  any  interest  in  this  property,  and,  if  so,  to  direct 
the  sale  of  such  int;erest  and  apply  the  proceeds  to  the  pay- 
ment of  this  judgment. 

In  October,  1919,  the  cause  came  on  for  hearing.  The  court 
definitely  announced  to  counsel  that  the  only  question  at  issue, 
and  the  only  one  to  be  adjudicated  at  that  time,  was  the  title 
to  the  property,  and  declared  that,  no  matter  what  the  plead- 
ings might  be  designated,  they,  nevertheless,  presented  a  cause 
of  action,  and  a  liberal  construction  would  be  given  to  the 
pleadings  to  determine  that  issue.  The  court,  at  the  same 
time,  stated  to  counsel  that  the  reply  on  the  part  of  the  ad- 
ministrator would  be  considered  in  the  nature  of  a  complaint, 
asking  relief  in  the  way  of  having  the  property  declared  part 
of  the  assets  of  the  estate,  or,  at  least,  to  determine  what  in- 
terest, if  any,  the  estate  had  in  such  property ;  that  the  protest 
on  the  part  of  the  respondent  would  be  considered  in  the  na- 
ture of  an  answer  to  the  complaint.  During  the  hearing,  in 
an  effort  to  ascertain  the  administrator's  theory  of  the  pro- 
ceedings, the  court  addressed  this  remark  to  his  counsel : 

"Just  what  are  you  going  to  try  to  allege  here?  I  would  like  to 
give  you  aU  the  leeway  that  the  court  can;  I  would  like  to  do  jus- 
tice between  the  parties.  Are  you  going  to  try  to  prove  that  this 
deed  was  a  mortgage  and  set  it  aside?" 

Counsel  answered: 

"Not  yet.  Not  going  to  set  it  aside;  no,  sir.  We  are  not  going 
to  try  to  set  it  aside." 

The  court,  doubtless  at  a  loss  to  understand  counsel's  theory 
of  the  proceedings,  permitted  him  to  introduce  all  the  testi- 
mony offered  by  him. 

There  was,  however,  a  total  absence  of  proof  which,  con- 
sidered most  favorably  to  the  administrator,  would  in  any  way 
tend  to  impeach  the  contract  or  the  deed. 

Counsel  for  the  administrator  seemed  to  be  of  the  opinion 
that,  the  estate  having  claimed  the  property  (notwith- 
standing the  respondent  was  in  possession  and  held  a  2 
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deed  to  the  property  regular  upon  its  face),  it  was  in- 
cumbent upon  the  respondent  to  prove  that  he  was  a  bona  fide 
purchaser,  and  that  until,  he  had  so  done  the  administrator 
was  entitled  to  have  some  decree  adjudging  the  estate  to  be 
the  owner.  It  needs  no  authority  to  prove  that  such  a  position 
is  untenable.  The  possession  of  respondent  under  a  deed 
regular  upon  its  face  carries  with  it  the  presumption  of  regu- 
larity. If  the  administrator  desired  to  have  the  deed  set 
aside  or  posseteion  disturbed,  the  burden  was  upon  him  to 
allege  and  prove  that  the  deed  was  obtained  and  possession 
taken  by  fraud  or  other  unfair  means.  Eiving  v.  Keith,  16 
Utah,  312,  52  Pac.  4;  Wilson  v.  Cunningham,  24  Utah,  167, 
67  Pac.  118. 

We  remark  in  closing  this  opinion  that  the  district  court 
exercised  a  great  deal  of  patience,  and  seems  to  have  been  ex- 
tremely liberal  in  its  efforts  to  enable  the  administrator  to 
present  any  testimony  which  would  enlighten  the  court  ui>on 
the  real  situation  existing  at  the  date  of  the  execution  of  the 
contract  and  the  deed,  and  to  establish  any  fact  showing  that 
the  estate  had  any  interest  in  the  property,  but,  for  some 
reason  not  apparent,  counsel  for  the  administrator  seems  to 
have  been  determined  that  he  would  produce  no  such  testi- 
mony. The  court,  as  a  consequence,  could  grant  him  no  re- 
lief. At  the  close  of  the  testimony  offered  by  the  administra- 
tor the  court  did  the  only  thing  it  could  do,  namely,  enter  an 
order  dismissing  the  petition.  It  necessarily  follows  that  the 
order  or  judgment  should  be  aflSrmed. 

It  is  probably  unnecessary  to  add,  but,  in  view  of  the  ad- 
mitted incompetency  of  the  son  of  the  deceased,  it  may  not 
be  amiss  to  say,  that  the  judgment  of  the  district  court,  dis- 
missing the  petition  of  the  administrator  or  the  affirmance  of 
that  order  by  this  court,  does  in  no  way  aflfect  or  determine  the 
limitations  contained  in  the  contract  upon  respondent  Jones' 
possession  or  ownership  of  this  property.  His  right  to  incum- 
ber it  or  alienate  it  during  the  life  of  Peter  Helin  of  necessity 
must  be  controlled  and  governed  by  the  provisions  of  the  con- 
tract made  with  the  deceased. 

It  appears  from  the  record  that  there  is  no  property  in  the 
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estate  from  which  the  costs  of  this  appeal  can  be  paid.  We 
have  therefore  concluded  to  allow  neither  party  costs.  The 
order  of  the  district  court  is  af&rmed. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 


HANSEN  V.  OREGON  SHORT  LINE  R.  CO. 
No.  3414.     Decided  March  17,  1920.     (188  Pac.  852.) 

1.  Appeal  and  Ebbob — ^Assignments  Waived  bt  Failube  to  Aboue. 
An  assignment  not  argaed  either  orally  or  in  brief  is  abandoned. 
(Page  580.) 

2.  TMAii — Motion  pob  Dibectkd  Verdict  Must  Specify  Insuffi- 
ciBNcnr  OF  BviDENOE.  Where  defendant's  motion  for  directed  ver- 
dict was  wholly  general  and  did  not  specify  wherein  the  evi- 
dence was  insufficient,  the  overruling  of  the  same  could  not 
place  the  trial  court  in  error.i     (Page  580.) 

3.  TBIAIi — ^RULE  AS  TO  POINTING  OUT  INSUFFICIENCY  OF  THE  EVIDENCE 

Distinguished  fbom  REQuiBEBfENT  on  Motion  fob  Dibected  Veb- 
Mcrr.  Court  rule  26  (54  Utah,  xv,  97  Pac.  x),  providing  that, 
when  the  alleged  error  is  on  the  ground  of  the  insufficiency  of 
the  evidence  to  sustain  or  Justify  the  verdict,  the  particulars 
shall  be  specified,  is  applicable  to  the  Appellate  Ck)urt,  and  has 
no  application  to  the  rule  of  practice  requiring  party  moving  for 
directed  verdict  to  point  out  the  insufficiency  of  the  evidence. 
(Page  581.) 

4.  Appeal  and  Ebbob— Whebb  Pobtion  of  Instbuction  GJood,  EJx- 
CBPTioN  TO  Whole  Cannot  Be  Sustained.  Where  an  exception 
was  taken  to  an  instruction  as  a  whole,  such  exception  cannot 
be  sustained  on  appeal  if  any  part  of  the  instruction  is  good. 2 
(Page  582.) 


1  SmaJley  v.  Railroad  Co^  34  Utah,  423,  98  Pac.  311. 

^FamsiDorth  v.  U,  P.  Coal  Co.,  32  Utah,  112,  89  Pac.  74;  Pool 
V.  80,  Pacific,  20  Utah,  210,  58  Pac.  326;  Wall  v.  Niagara  M,  d  B,  Co,, 
20  Utah,  474,  59  Pac.  399;  Nebeker  v.  Harvey,  21  Utah,  363,  60  Pac. 
1029;  Pennington  v.  Redman  V.  d  8.  Co.,  34  Utah,  223,  97  Pac.  115; 
Ryan  v.  Curlew  Irr.  Co,,  36  Utah,  882,  104  Pac.  218;  Grow  v.  Utah 
L.  d  R.  Co.,  37  Utah,  41,  106  Pac.  514. 

YqI  55—37 
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6.  Cabbiebs — Cabbies  Owes  Sams  Duty  to  GBATurrous  Passengeb 
AS  Othbbs.  a  carrier  owes  the  same  duty  to  a  gratuitous  pas- 
senger riding  on  a  pass  as  to  others.     (Page  582.) 

6.  Appeal  and  EIbbob— Assignment  Must  Point  Out  Insuffigibnct 
or  Evidence.  Under  court  rule  26  (54  Utah,  xt,  97  Pac  x), 
which  contains  the  same  requirement  as  Comp.  Laws  1917, 
section  6967,  but  allows  appellants  to  make  specification  of  the 
insufficiency  of  evidence  In  the  assignment  of  error  instead  of 
the  bill  of  exceptions,  an  assignment  complaining  that  the  court 
erred  in  refusing  a  requested  Instruction  that  the  evidence 
was  Insufficient  to  support  a  verdict  for  defendant  cannot  be 
considered,  wher^  the  insufficiency  of  the  evidence  was  not 
p<^nted  ottt.>     (Page  583.) 

7.  Cabbiebs — ^Pebsons  at  Station  About  Tbain  Time  Intending  to 
Take  Passage  abe  ''Passengebs."  Where  plaintiff  called  at  rail- 
road company's  station  about  noon  expecting  a  pass,  and,  being 
informed  that  the  pass  had  not  arrived,  but  would  arrive  by 
mail  on  the  noon  train,  repaired  to  a  nearby  town  and  obtained 
the  pass,  returning  to  the  station  before  the  train  was  due,  and, 
though  the  night  was  cold,  and  it  was  customary  to  keep  open 
the  waiting  room  on  cold  nights,  and  the  agent  knew  that  plain- 
tiff  would  return  and  heard  him  outside,  was  refused  admission, 
plaintifT  must  be  deemed  a  "passenger"  and  entitled  to  recover 

'  for  injury  from  exposure;  for  the  relation  of  passenger  and 
carrier  begins  as  soon  as  one  Intending  in  good  faith  to  become 
a  passenger  enters  In  a  lawful  manner  upon  the  carrier's  prem- 
ises for  that  purpose.    (Page  587.) 

Appeal  from  District  Court,  First  District,  Cache  Coimty ; 
J.  D.  CaU,  Judge. 

Action  by  Martin  Hansen  against  the  Oregon  Short  Line 
Bailroad  Company. 

Judgment  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Geo.  E.  Smith,  J.  V.  Lyle,  and  Chris  Diehl,  all  of  Salt  Lake 
City,  for  appellant. 

•  Egelund  v.  Fayter,  51  Utah,  579,  172  Pac  313;  Holt  v.  Chrectt 
Extern  Casualty  Co,,  53  Utah,  ^43,  173  Pac  1168. 
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J.  W.  Gardner,  of  Logan,  for  respondent 
THURMAN,  J. 

Plaintiff's  amended  complaint  in  substance  alleges  the  ca- 
pacity and  business  of  defendant  as  a  railroad  company  and 
that  it  had  a  railroad  station,  track  and  yard  at  Cornish, 
Utah ;  that  on  or  about  the  2d  day  of  November,  1902,  plain- 
tiff went  to  said  station  with  the  intent  and  purpose  of  engag- 
ing and  taking  passage  from  said  station  to  Lima,  Mont ;  that 
the  train  was  advertised  to  depart  from  said  station  at  1 :30 
o'clock  a.  m.,  and  that  said  plaintiff  arrived  at  the  station  at 
the  time  advertised  for  the  said  train's  departure;  that  the 
train  was  about  three  hours  late,  and  the  night  was  cold,  dark, 
and  stormy;  that  defendant,  in  violation  of  its  duty,  failed  to 
use  ordinary  care  and  diligence  to  make,  promulgate,  and  en- 
force any  rule  for  the  protection  of  its  passengers,  and  failed 
and  neglected  to  have  said  station  open,  lighted,  or  warmed, 
and  plaintiff  was  obliged  to  remain  on  the  platform,  without 
shelter,  in  the  cold,  wet,  and  storm  for  the  space  of  about 
three  hours,  by  reason  of  which  neglect  and  exposure  plaintiff 
took  a  severe  cold  and  contracted  the  disease  commonly  called 
asthma,  from  which  he  has  never  recovered;  that  he  is  per- 
manently injured,  and  from  the  disease  so  contracted  has  suf- 
fered and  still  suffers  great  physical  and  mental  pain;  that 
since  said  November  2,  1902,  to  the  present  time,  he  has  been 
sick  and  constantly  under  the  care  of  physicians  and  has  been 
wholly  unable  to  perform  any  labor  or  attend  to  the  transac- 
tion or  the  performance  of  his  usual  and  necessary  business, 
whereby  plaintiff  has  been  and  is  greatly  damaged  in  the  sum 
of  $12,000,  for  which  sum  he  prays  judgment 

The  defendant,  answering,  admits  its  capacity  and  busing 
as  a  railroad  company,  and  that  it  has  a  station  called  Cor- 
nish, at  which  the  transaction  attempted  to  be  alleged  in  the 
complaint  occurred,  but  alleges  that  said  station  is  in  the  state 
of  Idaho.  Defendant  denies  the  remaining  allegations  of  the 
complaint,  and  in  substance  affirmatively  alleges  that  the  in- 
jury, if  any,  of  which  the  plaintiff  complains,  and  the  dam- 
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ages  sustained  by  him,  if  any,  were  caused  by  Ws  own  negli- 
gence, and  were  not  caused,  nor  the  cause  thereof  contributed 
to,,  by  the  negligence  of  defendant. 

The  cause  was  tried  to  a  jury,  which  rendered  a  verdict  in 
favor  of  plaintiflE,  and  judgment  was  entered  thereon.  This 
appeal  is  taken  from  the  judgment  so  rendered,  and  appellant 
assigns  as  error:  (1)  The  admission  of  certain  testimony  over 
its  objection;  (2)  the  overruling  of  its  motion  for  a  directed 
verdict;  (3)  the  giving  of  certain  instructions  excepted  to  by 
it;  and  (4)  the  refusal  of  the  court  to  instruct  the  jury,  as 
requested  by  it,  to  return  a  verdict  of  no  cause  of  action. 

Appellant,  by  failing  to  argue  either  orally  or  in  its  brief, 
abandons  its  first  assignment  of  error.  1 

By  the  second  assignment  appellant  charges  error  in  over- 
ruling its  motion  for  a  directed  verdict. 

At  the  conclusion  of  the  evidence  defendant  moved  for  a 
directed  verdict  on  the  following  grounds : 

"First,  that  there  is  no  disputed  question  of  fact  to  be  submitted 
to  the  jury;  second,  that  there  is  no  evidence  to  warrant  a  verdict 
against  the  defendant;  third,  that  the  court  would  be  bound  to  set 
aside  a  verdict  if  one  were  rendered  against  the  defendant;  fourth, 
that  the  evidence  is  insufficient  to  support  a  verdict  in  favor  of  the 
plaintiff." 

The  motion  no  where  specified  the  particular  grounds  upon 
which  the  defendant  relied.  It  failed  to  point  out  or  call  to 
the  attention  of  the  court  or  opposing  counsel  the  particulars 
wherein  the  evidence  was  insufficient  so  as  to  enable  them  to 
understand  the  points  relied  on.  No  opportunity  was  af- 
forded plaintiff  by  the  motion  to  supply  any  defect  in  his 
evidence,  because  no  such  defect  was  called  to  his  attention. 
Under  the  decisions  of  this  court,  the  trial  court  was  not 
chargeable  with  error  in  overruling  the  motion.  Smalley  v. 
Railroad  Co.,  34  Utah,  423,  98  Pac.  311.  In  that  case  the 
trial  court  granted  a  motion  for  directed  verdict,  and  because 
of  the  particular  circumstances  attending  the  case  this  court 
on  appeal  sustained  the  ruling  and  affirmed  the  judgment. 
In  an  able  and  lucid  opinion  by  Hon.  D.  N.  Straup, 
then  a  member  of  this  court,  the  question  is  elaborately  2 
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discussed,  and  the  decisions  of  the  court  in  other  cases 
are  referred  to.    In  the  light  of  these  authorities,  which  are 
well  considered,  we  are  of  the  opinion  that  the  trial  court  com- 
mitted no  error  in  overruling  the  motion  for  a  directed  ver- 
dict. 

Respondent,  in  discussing  the  assignment  just  considered 
objects  to  our  right  to  review  the  evidence,  and  relies  on 
rule  26,  54  Utah  XV,  97  Pac.  x,  of  the  practice  of  this  court, 
which  requires  an  appellant  in  certain  cases  to  specify  the 
particulars  wherein  the  ewdence  is  insufficient  It  should  be 
understood  once  for  all  that  rule  26,  in  the  particular  men- 
tioned, has  no  application  whatever  to  a  motion  for  a 
directed  verdict.    If  the  motion  for  a  directed  verdict,  3 

where  insufficiency  of  the  evidence  is  relied  on,  fails  to 
specify  the  particulars  wherein  the  evidence  is  insufficient, 
the  trial  court  is  justified  in  denying  the  motion,  and  even 
if  appellant  should  afterwards  on  appeal,  in  his  assignment 
of  errors,  specify  the  particulars  wherein  the  evidence  is  in- 
sufficient, such  specification,  as  far  as  the  motion  is  concerned, 
would  be  of  no  avail.  That  rule  of  practice  is  entirely  inde- 
pendent of  the  requirements  of  rule  26,  as  will  more  fully 
appear  upon  an  examination  of  the  opinion  in  the  Smalley 
Case,  supra,  and  the  cases  therein  cited. 

Passing  for  the  present  appellant's  third  assignment,  we 
will  next  consider  assignment  No.  4.  Appellant  contends  that 
the  court  erred  in  its  instruction  No.  10,  which  reads  as  fol- 
lows: 

"There  is  no  difference  in  the  degree  of  care  required  of  carriers, 
nor  in  the  measure  of  liability  in  the  transportation  of  passengers 
for  hire  and  gratuitous  passengers  or  those  who  may  be  riding  upon 
a  pass,  nor  is  it  necessary  for  one  to  be  in  the  carrier's  train  or  be 
traveling  thereon  to  constitute  one  a  passenger,  but  one  is  as  much 
a  passenger,  entitled  to  all  the  care,  protection,  accommodations, 
and  privileges  of  a  passenger,  while  he  is  waiting  at  the  carrier's 
station,  at  a  reasonable  time  before  the  time  for  departure  of  the 
train,  ready  and  with  the  intention  to  take  passage  thereon  in  due 
course." 

The  exception  was  taken  to  the  instruction  as  a  whole.  It 
is  a  rule  too  well  established  to  be  the  subject  of  controversy 
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that  such  an  exception  cannot  be  sustained  if  any  part  of  the 
instruction  is  good.  Counsel  for  respondent  in  support  of 
this  rule  calls  our  attention  to  the  following  cases:  Fams- 
worth  V.  U.  P.  Coal  Co.,  32  Utah,  112,  89  Pac.  74;  Pool  v.  So. 
Pacific,  20  Utah,  210,  58  Pac.  326;  Wall  v.  Niagara  M.  &  8. 
Co.,  20  Utah,  474,  59  Pac,  399 ;  Nebeker  v.  Harvey,  21  Utah, 
363,  60  Pac.  1029;  Pennington  v.  Redman  V.  dk  S.  Co.,  34 
Utah,  223,  97  Pac.  115 ;  Ryan  v.  Curlew  Irr.  Co.,  36  Utah,  382, 
104  Pac.  218 ;  Grow  v.  Utah  L.  (&  B.  Co.,  37  Utah,  41, 106  Pac. 
5d4.  There  are  later  decisions  of  this  court  to  the  same  effect, 
but,  as  the  rule  is  not  in  dispute,  additional  cases  need  not  be 
cited.  The  question  then  is :  Is  the  instruction  divisible  into 
integral  parts,  each  of  which,  when  considered  sep- 
arately, is  bad  in  law,  or  is  one  or  more  of  the  integral  4, 5 
parts  unexceptionable!  If  the  former,  the  instruction 
is  bad  as  a  whole  and  the  exception  is  well  taken ;  if  the  latter, 
the  excep^tion  cannot  prevail  even  though  the  instruction  is 
objectionable  in  one  oi*  more  of  its  integral  parts.  This  calls 
for  analysis.  Respondent  contends  that  the  first  part  of  the 
instruction,  down  to  the  word  **pass,"  is  severable  from  the 
remainder  and  constitutes  a  distinct  rule  of  law.    It  reads : 

"There  is  no  difference  in  the  degree  of  care  required  of  carriers 
nor  in  the  measure  of  liability  in  the  transportation  of  passengers 
for  hire  and  gratuitous  passengers  or  those  who  may  be  riding 
upon  a  pass." 

This  clause,  considered  by  itself,  undoubtedly  states  a  cor- 
rect rule  of  law.  2  Moore  on  Carriers  (2d  Ed.)  pages  1030- 
1036;  2  Hutchinson,  Carriers  (3d  Ed.)  page  1178;  2  Michie, 
Carriers,  page  1564  et  seq.  It  would  serve  no  useful  purpose 
to  review  the  remaining  parts  of  the  instruction.  Appellant's 
exception  to  instruction  No.  10  is  not  well  taken. 

In  its  assignment  No.  5  appellant  contends  that  the  court 
erred  in  refusing  to  give  its  requested  instruction  No.  15, 
which  reads : 

"Tou  are  instructed  that  the  evidence  in  this  case  is  insufficient 
to  support  a  verdict  against  the  defendant,  and  you  are  therefore 
instructed  to  return  a  verdict  of  no  cause  of  action." 

Again  we  are  confronted  with  the  proposition  that  there 
was  no  specificati(m  of  particulars  wherein  the  evidence  is 
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insufficient.  Whether  the  alleged  insufficiency  relates  to  the 
relation  of  plaintiff  to  the  defendant,  the  character  and  extent 
of  plaintiff's  injury,  or  whether  he  Avas  injured  at  all,  or 
whether  the  defendant  was  negligent,  and,  if  negligent, 
whether  the  negligence  was  the  proximate  cause  of  the  injury, 
or  whether  the  plaintiff  was  guilty  of  contributory  negligence, 
neither  the  respondent  nor  the  members  of  this^  court  are  in 
any  manner  informed  or  enlightened  by  the  assignment  of  er- 
rors or  by  any  specification  elsewhere  found  in  the  record. 
We  have  already  referred  to  the  fact  that  the  motion  for  a 
directed  verdict  was  insufficient  in  not  stating  the  particular 
grounds  of  the  motion,  not  because  of  rule  26  and  the  practice 
of  this  court,  but  because  the  decisions  of  the  court  have  been 
uniform  in  requiring  it.  We  are  now  confronted  with  a  dif- 
ferent situation — a  situation  to  which  rule  26  is  especially 
applicable.    That  rule,  among  other  things,  provides : 

"When  the  alleged  error  is  upon  the  ground  of  the  insufficiency 
of  the  evidence  to  sustain  or  Justify  the  verdict  or  decision,  the  par- 
ticulars wherein  the  evidence  is  so  insuffl<51ent  shall  he  specified." 

There  can  be  no  denial  of  the  proposition  that  in  the  pres- 
ent case  that  provision  of  the  rule  has  been  entirely  dis- 
regarded. The  rule  in  question  is  not  a  mere  rule  of  6 
convenience  originating  entirely  in  the  mind  of  the 
court;  it  is  a  rule  based  upon  a  positive  statute  which  has 
never  been  repealed.  Comp.  Laws  Utah  1917,  section  6967, 
makes  substantially  the  same  requirement.  That  statute  con- 
templates that  the  specification  shall  be  made  in  the  bill  of 
exceptions,  but,  as  it  was  considered  more  convenient  to  liti- 
gants to  permit  them  to  make  their  assignment  of  errors  and 
specifications  of  particulars  after  appeal  was  taken,  rule  26 
was  adopted,  and  in  effect  accomplishes  all  that  the  statute 
requires.  This  question  was  considered  at  length  in  a  recent 
decision  of  this  court  in  which  all  of  the  previous  cases  and 
statutes  bearing  upon  the  question  are  referred  to.  Egelund 
V.  Fayter,  51  Utah  579, 172  Pac.  313.  See,  also.  Holt  v.  Great 
Eastern  Casualty  Co,,  53  Utah  543,  173  Pac.  1168. 

As  this  question  was  carefully  considered  by  the  court  in 
the  cases  referred  to  and  the  cases  cited  in  the  opinions,  we 
deem  it  unnecessary  to  prolong  the  discussion. 
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In  view  of  the  decisions  of  this  court  to  which  we  have  re- 
ferred, we  do  not  feel  authorized  to  review  the  evidence  in  this 
case  for  the  purpose  of  determining  whether  or  not  the  trial 
court  erred  in  denying  defendant's  request  for  a  peremptory 
instruction.  In  view,  however,  of  appellant's  assignment 
No.  3,  which  we  have  purposely  deferred  considering  until  the 
other  assignments  were  disposed  of,  we  deem  it  our  duty  to 
review  the  evidence  in  part  at  least  for  the  purpose  of  deter- 
mining whether  or  not  the  plaintiff,  in  the  transaction  of 
which  he  complains,  was  a  passenger  on  defendant's  railroad 
as  a  matter  of  law.  This  is  rendered  necessary  by  appellant's 
exception  referred  to  in  assignment  No.  3. 

In  assignment  No.  3  appellant  excepted  to  the  following 
words  in  the  court's  instruction  No.  9: 

"  ♦  ♦  ♦  In  this  connection  you  are  instructed  that  it  is  the  duty 
of  the  railroad  company  to  protect  its  passengers  from  injury  and 
to  provide  reasonably  safe  means  for  their  comfort  and  accommoda- 
tion and  use  due  care  for  their  protection  and  safety,  while  wait- 
ing at  its  station  for  trains,  and  the  same  rule  applies  both  at 
stations  where  they  are  termed  'flag  stops'  or  'regular  stops.' " 

There  is  no  instruction  defining  what  in  law  constitutes  a 
passenger  on  a  railroad,  nor  was  there  any  request  for  such 
instruction.  The  language  complained  of  assumes  or  takes 
it  for  granted  that  plaintiff  was  a  passenger  and  instructs  the 
jury  upon  that  assumption  as  to  its  duty  in  such  cases.  As  it 
is  not  admitted  in  the  pleadings  or  elsewhere  by  the  defendant 
that  plaintiff  was  a  passenger,  in  order  to  sustain  the  instruc- 
tion, or  the  language  to  which  exception  is  taken,  it  is  neces- 
sary to  find  as  a  matter  of  law  that  plaintiff  was  in  fact  a 
passenger.  This,  because  of  the  court's  assumption,  must  ap- 
pear from  the  undisputed  evidence  in  the  case. 

The  undisputed  evidence  shows  that  plaintiff  and  his  son 
arrived  at  appellant's  railroad  station  at  Cornish  about  noon 
on  or  about  the  31st  day  of  October,  1902,  for  the  purpose  of 
taking  passage  on  the  train  at  that  point  for  Lima,  Mont. 
They  were  expecting  passes  for  their  transportation,  but  when 
they  arrived  at  Cornish  the  passes  were  not  there.  They  had 
the  agent  at  that  station  telegraph  for  their  passes,  and 
through  him  received  answer  by  telegram  that  the  passes 
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would  arrive  by  mail  on  the  noon  train  of  that  day.  The  post 
oflSee  was  at  the  town  of  Weston,  a  distance  of  three  or  four 
miles  from  the  station.  After  making  some  inquiry  of  the 
agent  as  to  when  the  next  train  for  Lima  would  arrive  at 
Cornish,  they  left  their  baggage  on  the  platform  of  the  station 
depot  and  walked  to  Weston.  There  is  some  confusion  in  the 
testimony  as  to  whether  plaintiff  inquired  for  the  time  of  the 
*'next  train"  or  of  the  ** night  train"  to  Lima,  but  this,  in 
our  opinion,  is  immaterial.  It  is  quite  conclusive  it  was  the 
night  train  he  inquired,  for,  after  being  informed  that  the 
passes  would  arrive  on  the  noon  train,  the  schedule  time  of 
which  was  1:28  p.  m.,  the  plaintiff  could  not  have  contem- 
plated going  to  .Weston  for  his  passes  and  returning  to  catch 
the  1:28  p.  m.  train.  Indeed,  if  we  understand  the  record, 
that  was  the  train  upon  which  his  passes  would  arrive.  The 
mail  would  then  be  carried  to  the  post  oflSce  at  Weston,  at 
which  point  he  would  receive  the  passes.  In  any  event  it  is 
conclusively  shown  that  the  schedule  time  of  the  night  train 
at  Cornish  was  2 :45  a.  m.  The  plaintiff,  because  of  the  con- 
fusion as  to  the  time  of  the  train  above  referred  to,  arrived 
at  the  station  from  Weston  at  about  12:30  a.  m.,  some  two 
hours  before  the  train  was  due,  and  the  train  happened  to  be 
nearly  an  hour  behind  its  schedule  time  The  evidence  shows 
that  the  night  was  cold  and  stormy.  It  also  shows  that  when 
plaintiff  was  at  the  station  at  noon  he  asked  the  agent  if  the 
station  would  be  open  at  night,  and  the  agent  answered  it 
would.  When  plaintiff  and  his  son  arrived  at  the  station  from 
Weston  that  night,  they  found  the  door  of  the  waiting  room 
locked  or  fastened  so  that  they  were  not  able  to  enter.  They 
knocked  and  kicked  the  door.  The  agent,  who  was  in  the  sta- 
tion, in  iact,  living  there,  told  them  to  keep  still,  or  words  to 
that  effect,  but  did  not  open  the  door.  The  plaintiff  and  his 
son  continued  at  the  station,  walking  or  running  back  and 
forth  on  the  platform  outside  to  keep"  warm,  until  the  train 
arrived,  which  was  some  time  between  3  and  4  o'clock.  The 
evidence  is  conclusive  that,  while  the  station  was  one  that  was 
not  kept  open  all  night  during  the  summer  months,  yet  it  was 
the  custom  to  keep  it  open  during  cold  and  stormy  weather 
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even  during  the  summer  months,  and  to  keep  it  open  all  the 
time  between  about  the  middle  of  October  and  the  month  of 
May  next  succeeding.  The  station  agent  and  his  wife  both 
testified  concerning  this  custom;  in  fact,  the  agent  testified 
that  it  was  in  pursuance  of  instructions  received  by  him  from 
the  defendant  qompany.  Neither  the  agent  nor  his  wife 
seemed  to  remember  anything  concerning  the  plaintiff  or  the 
transaction  above  referred  to. 

It  should  be  understood  that,  while  the  transaction  occurred 
on  or  about  the  1st  of  November,  1902,  and  the  action  com- 
menced in  1904,  the  trial  of  the  case,  for  some  reason  imex- 
plained,  did  not  take  place  until  the  month  of  April,  1919. 
This,  no  doubt,  accounts  for  their  failing  to  remember  any- 
thing concerning  the  transaction. 

Upon  this  «tate  of  facts  the  question  is :  Was  the  plaintiff 
a  passenger  on  defendant's  railroad  in  contemplation  of  law? 

In  6  Cyc.  p.  536,  it  is  said : 

"The  relation  of  carrier  and  passenger  commences  when  a  person 
with  th^  good-faith  Intention  of  taking  passage,  and  with  the  ex- 
press or  implied  consent  of  the  carrier,  places  himself  in  a  situation 
to  avail  himself  of  the  facilities  for  transportation  which  the  car- 
rier offers.  In  case  of  a  railroad  this  relation  arises  not  merely 
when  the  passenger  enters  the  train  with  the  ticket  already  pur- 
chased, giving  him  a  contract  right  to  ride,  hut  when  he  enters 
upon  the  premises  of  the  carrier,  with  intention  to  take  a  train  in 
due  course." 

In  2  Moot^  on  Carriers  (2d  Ed.)  at  page  978,  the  author 
states  the  rule  in  the  following  language : 

"As  a  general  rule,  the  relationship  of  passenger  and  carrier 
begins  as  soon  as  one,  intending  in  good  faith  to  hecome  a  passenger, 
enters  In  a  lawful  manner  upon  the  carrier's  premises  for  that  pur- 
pose, and  the  carrier's  responsihlUties  date  from  that  time.  Ordi- 
narily a  person  coming  to  a  railroad  station  with  the  Intention  of 
taking  the  next  train  is,  In  contemplation  of  law,  a  passenger,  pro- 
vided his  coming  is  within  a  reasonahle  time  before  the  schedule 
time  for  the  departure  of  the  train." 

In  2  Michie  on  Carriers  (2d  Ed.)  at  page  1509,  the  author 
says: 

'The  general  rule  seems  to  be  that  one  is  entitled  to  the  care  and 
protection  due  a  passenger  while  he  is  upon  the  carrier's  station 
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grounds  for  the  purpose  of  taking  a  train  which  should  depart  for 
his  proposed  destination  within  a  reasonable  time." 

2  Hutchinson  on  Carriers  (3d  Ed.)  at  page  1160,  states  the 
rule  as  follows : 

"The  general  rule  is  that,  where  a  person,  with  the  bona  fide  in- 
tention of  taking  passage  upon  a  train,  goes  to  the  ^station  within 
a  reasonable  time  prior  to  the  hour  of  departure  of  the  train,  and 
there,  either  by  the  purchase  of  a  ticket  or  in  some  other  manner, 
indicates  to  the  carrier  his  intention  to  take  passage,  from  that 
time  on  while  waiting  for  the  train  he  is  entitled  to  all  the  rights 
and  privileges  of  a  passenger." 

These  are  standard  authorities  on  the  law  of  carriers.  The 
excerpts  above  quoted  appear  to  be  well  supported  by  a  large 
number  of  cases  cited  in  the  notes  thereto. 

See,  also,  10  C.  J.  921,  922,  and  Bamett  v.  Minn.  &  8t  P. 
By.  Co,,  123  Minn.  153,  143  N.  W.  263,  48  L.  R.  A.  (N.  S.) 
262. 

In  our  opinion  the  language  above  quoted  from  the  author- 
ities cited  correctly  reflects  the  law  applicable  to  the  case  at 
bar. 

It  was  during  the  period  of  three  hours  waiting  that  plain- 
tiff alleges  he  caught  cold  and  contracted  the  disease  or 
injury  of  which  he  complains.    Concerning  this,  how-  7 

ever,  we  make  no  comment  for  the  reasons  heretofore 
stated.  Neither  can  we  consider  the  questions  of  negligence, 
contributory  negligence,  proximate  cause,  or  the  question  of 
damages.  The  sole  purpose  of  reviewing  the  evidence  at  all 
is  to  demonstrate  whether  or  not,  in  contemplation  of  law, 
plaintiff  was  a  passenger  on  defendant's  railroad.  Without 
further  comment,  it  is  the  opinion  of  the  court  that  the  acts 
and  conduct  of  plaintiff,  the  material  features  of  which  must 
have  been  known  to  the  agent,  brought  plaintiff  within  the 
principles  of  law  above  set  forth,  and  that  he  thereby  became, 
and  was  to  all  intents  and  purposes,  a  passenger  on  defend- 
ant's railroad. 

This  disposes  of  all  the  assignments  of  error. 

The  judgment  of  the  trial  court  is  afSrmed  at  appellant's 
costs. 

CORPMAN,  C.  J.,  and  FRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 
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FISHER  V.  BONNEVHjLE  HOTEL  CO. 

No.  3417.     Decided  March  17,  1920.     (188  Pac.  856.) 

1.  Exceptions,  Bill  op — Documents  Should  Not  Be  Attached  to 
Bill  Aftes  Pbepaeation.  Documents  purporting  to  extend  the 
time  to  prepare  and  serve  a  bill  of  exceptions  should  not  be 
attached  to  the  bill  after  it  has  been  prepared  and  presented 
for  settlement.     (Page  590.) 

2.  EJxceptions,  Bill  of — Time  fob  Pilino  Whebe  No  Notice  cw 
Entet  of  Judgment  Given  Stated.  Where  no  notice  in  writing 
of  the  entry  of  Judgment  was  served  on  defendant,  defendant 
would  have  the  whole  of  the  six  months  period  allowed  for  ap* 
peal,  and  perhaps  longer  under  certain  conditions,  in  which  to 
prepare  the  bill  of  exceptions  and  procure  settlemeni  thereof,  in 
view  of  Gomp.  Laws  1917,  section  6969.1     (Page  591.) 

3.  Appeal  and  Ebbo^ — Bill  of  EIxceptionb  Must  Show  Sebvicb  of 
Entby  of  Judgment.  Where  the  bill  of  exceptions  did  not  show 
service  of  notice  of  entry  of  judgment,  the  bill,  which  was  pre- 
pared and  presented  for  settlement  within  the  six  months  period, 
will  be  deemed  to  have  been  presented  in  time,  notwithstanding 
a  document  purporting  to  be  a  notice  of  entry  of  judgment, 
served  on  defendant  appellant,  appeared  in  the  transcript  sent 
up  by  the  clerk  of  the  district  court,  for  as  the  bill  of  exceptions 
showed  no  service,  0)mp.  Laws,  1917,  section  6969,  requiring 
the  bill  of  exceptions  to  be  prepared  and  served  within  thirty 
days  after  services  of  notice  of  judgment,  has  no  application. 
(Page  591.) 

4.  INNKEEPEBS — ^LIABILITY     OF     INNKEEPEB     AND     BOABDINO     HOUSE 

Keepeb  Contbasted.  An  innkeeper  is  an  insurer  of  property 
committed  to  his  care  by  a  guest  and  is  responsible  for  its  loss, 
unless  loss  is  caused  by  the  act  of  God,  the  public  enemy,  or 
negligence  of  the  guest  himself;  but,  where  the  relation  between 
the  parties  is  that  of  boarder  and  boarding  house  keeper,  the 
boarding  house  keeper  is  liable  only  for  loss  for  failure  to  exer- 
cise ordinary  care.2     (Page  593.) 

5.  Innkeepebs — Who  Abe  "Guests"  at  Inn.  Any  one  away  from 
home  receiving  accommodations  at  an  inn  as  a  traveler  is  a 
"guest,"  entitled  to  hold  the  innkeeper  responsible  as  such; 
hence  the  wife  of  a  legislator,  who  had  come  to  the  capital  city 
of  the  state  during  the  session,  is  a  guest  in  a  hotel  in  which 
she  and  her  husband  were  residing  during  his  stay  as  a  legls- 


1  Wilson  V.  Salt  Lake  City,  52  Utah,  606,  174  Pac.  851. 

2  Latvrence  et  ah  v.  Howard,  1  Utah,  142. 
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lator,  even  though  the  room  was  rented  l^  the  month  (citing 
Words  and  Phrases,  Guest).  (Page  595.) 
6.  Innkeepers — ^Wifb  of  Guest  Deemed  Guest,  Though  She  Did 
Not  Reoisteb  ob  Pat  fob  Ix>doino.  Though  the  wife  of  a  guest 
at  a  hotel,  who  rented  a  room  by  the  month  during  his  tempo- 
rary stay  in  the  city,  did  not  register  and  paid  no  consideration, 
she  is  nevertheless  a  guest  in  the  hotel,  and  entitled  to  protec- 
tion as  such,  and  the  hotel  is  liable  for  loss  of  her  baggage  de- 
livered to  the  hotel  porter.     (Page  595.) 

Appeal  from  District  Court,  Salt  Lake  County,  Third  Dis- 
trict ;  P.  C.  Evans,  Judge. 

Action  by  Annie  M.  Fisher  against  the  Bonneville  Hotel 
Company. 

Prom  a  judgment  for  plaintiflE,  defendant  appeals. 

Affirmed. 

Gustin,  Cmiette  &  Brayton,  of  Salt  Lake  City,  for  ap- 
pellant. 

H,  L.  Mulliner,  of  Salt  Lake  City,  for  respondent. 

THURMAN,  J. 

Plaintiff  alleges  in  her  complaint  the  corporate  existence  of 
defendant  and  that  it  was  the  keeper  of  an  inn  or  hotel  in 
Salt  Lake  City  known  as  the  **Newhouse  Hotel";  that  on  the 
20th  day  of  January,  1917,  after  plaintiff  had  been  received 
by  defendant  as  a  guest  in  said  hotel,  plaintiff  delivered  to 
and  left  in  the  custody  of  said  defendant  her  baggage,  con- 
sisting of  a  leather  grip,  containing  wearing  apparel,  toilet 
articles,  and  other  personal  property,  all  of  the  reasonable 
value  of  $204.75 ;  that  after  defendant  had  taken  possession  of 
said  baggage  and  property,  and  assumed  the  relation  of  hotel 
keeper  thereto,  said  defendant  negligently  failed  to  care  for 
the  same,  so  that  it  became  wholly  lost  to  the  plaintiff,  to  her 
damage  in  the  sum  heretofore  mentioned. 
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Defendant,  answering,  admits  that  at  the  time  mentioned  in 
the  complaint  it  was  a  corporation,  and  keeper  of  the  inn  or 
hotel  described  in  the  complaint.  It  denies  both  specifically 
and  generally  all  the  remaining  allegations  thereof. 

The  cause  was  tried  to  the  court  without  a  jury,  findings 
were  rendered  in  favor  of  the  plaintiff,  judgment  was  en- 
tered thereon,  from  which  judgment  defendant  appeals,  and 
assigns  numerous  errors  in  the  findings  of  the  court. 

Before  considering  the  alleged  errors  of  the  court,  it  be- 
comes our  duty  to  dispose  of  a  motion  made  by  respondent  to 
strike  the  bill  of  exceptions.  The  motion  is  voluminous,  and 
calls  attention  to  numerous  apparent  irregularities  in  the 
document  filed  as  a  bill  of  exceptions.  Various  documents 
purporting  to  be  orders  extending  time  to  prepare  and  serve 
the  bill  are  challenged  by  respondent  and  their  authenticity 
disputed.  All  of  the  alleged  orders  covered  by  the  motion 
appear  to  have  been  procured  and  attached  to  the  bUl 
after  it  had  been  prepared  and  served,  and  even  after  1 

it  had  been  returned  to  appellant  and  presented  to  the 
court  for  settlement.  This,  of  course,  is  an  irregular- 
ity, and  it  is  difficult  to  understand  just  how  it  could  have  oc- 
curred. The  explanation  made  by  appellant's  counsel,  how- 
ever, tends  to  show  good  faith  on  their  part  in  attaching  the 
documents  to  the  bill,  so  that  no  intentional  wrong  may  be 
imputed  to  them  in  respect  to  the  matter  which  constitutes  the 
basis  of  the  motion  to  strike. 

As  we  view  the  question,  the  documents  objected  to  are 
wholly  immaterial,  and  ned  not  have  been  attached  to  the  bill 
at  all.  The  record  shows  that  judgment  was  entered  and  filed 
May  15,  1919.  Defendant's  time  within  which  to  appeal 
would  not  expire  until  November  15th  of  the  same  year,  and 
if  no  notice  in  writing  of  the  entry  of  judgment  was  served 
upon  the  defendant  at  all,  it  would  have  the  whole  six  months, 
and  perhaps  longer  under  certain  conditions,  in  which  to  pre- 
pare and  serve  its  bill  of  exceptions  and  procure  a  settlement 
thereof.  See  Wilson  v.  Salt  Lake  City,  52  Utah  506,  174  Pac. 
at  page  851.  Of  course  defendant  was  required  to  file  and 
serve  its  notice  of  appeal  within  six  months  from  the  entry 
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of  the  judgment,  whether  notice  of  the  entry  was  served  or 
not;  there  being  in  this  case  no  stay  of  judgment  by  motion 
for  a  new  trial  or  other  proceeding.  The  record  shows  that 
notice  of  appeal  was  ffled  and  served  on  the  11th  day  of  No- 
vember, 1919,  and  was  therefore  in  time.  It  further  shows 
that  the  bill  of  exceptions  was  settled  on  the  same  day  by  the 
judge  who  tried  the  case,  which  was  also  in  time  if  no  notice 
in  writing  of  the  entry  of  judgment  was  served  upon  ap- 
pellant. 

Comp.  Laws  Utah,  1917,  section  6969,  among  other  things, 
provides  that  a  bill  of  exceptions  may  be  prepared  and  served 
withii;  thirty  days  after  notice  of  the  entry  of  judgment  when 
the  case  is  tried  without  a  jury. 

The  controlling  question  in  this  proceeding  is,  was  there 
notice  of  the  entry  of  judgment  served  upon  appellant  at  any 
time?  If  so  it  should  appear  in  the  bill  of  exceptions.  It 
could  not  appear  in  the  judgment  roll.  There  is  no  notice  of 
entry  in  the  bill  of  exceptions.  A,  document  purporting  to  be 
a  notice  of  entry  of  .judgment  served  upon  appellant  appears 
in  the  transcript  sent  up  by  the  clerk  of  the  district  court,  but 
we  have  no  power  to  give  it  effect  in  determining  the 
question.  It  is  pertinent  to  remark  that  if  this  docu-  2,  3 
ment,  which  on  its  face  indicates  that  it  was  served  on 
appellant  the  next  day  after  the  judgment  was  entered,  had 
been  incorporated  in  the  bill  of  exceptions,  respondent's  mo- 
tion to  strike  would  of  necessity  prevail,  because  the  pur- 
ported orders  to  extend  the  time  in  which  to  prepare  and 
serve  the  bill  were  wholly  insuflScient.  Our  conclusion,  there- 
fore, is  that  the  orders  objected  to  were  immaterial,  and  ap- 
pellant's proposed  bill  of  exceptions  was  served  in  time.  The 
motion  to  strike  the  bill  is  denied. 

The  principal  and  controlling  question  presented  by  appel- 
lant in  its  assignment  of  errors  is  the  relationship  existing  be- 
tween the  plaintiff  and  defendant  at  the  time  of  the  transac- 
tion complained  of.  Plaintiff  contends  she  was  a  guest  of  the 
hotel,  while  defendant  insists  she  was  not.  This  involves  a 
consideration  of  all  the  evidence  bearing  upon  that  question. 
There  is  substantial  evidence  in  the  record  to  show  that 
early  in  January,  1917,  plaintiff's  husband,  a  member  of  the 
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1^ . _ . 

Utah  Legislature  of  that  year,  came  from  his  home  in  Heber 
City,  Wasatch  county,  Utah,  and  went  to  defendant's  hotel, 
known  as  the  Newhouse  Hotel,  in  Salt- Lake  City,  and  there 
made  arrangements  for  a  room  for  himself  and  plaintiff:  that 
the  price  arranged  for  was  so  much  per  month  during  the 
time  that  they  might  remain ;  that  plaintiflf  came  two  or  three 
days  after  her  husband  made  the  arrangements,  and  from 
thence  on  they  occupied  the  room.  It  does  not  appear  that 
plaintiff  registered,  or  that  her  name  appears  on  the  register 
of  the  hotel;  but  she  was  there  occupying  the  room  with  her 
husband.  One  or  two  of  their  children  came  down  from 
Heber  and  occupied  the  room  with  their  parents  a  portion  of 
the  time  while  they  were  there.  It  als«  appears  that  on  or 
about  the  20th  of  January,  1917,  and  during  their  occupancy 
of  the  room,  plaintiff  and  her  husband  made  a  trip  of  one  day 
to  Provo,  Utah ;  that  as  plaintiff  was  leaving  her  room,  carry- 
ing her  grip  or  suitcase  in  her  hand,  one  of  the  porters  of  the 
hotel  offered  his  services  in  carrying  the  grip;  that  plaintiff 
stated  she  could  carry  the  grip  herself,  but  the  porter  insisted 
on  carrying  it  and  took  the  grip ;  that  the  p6rter  did  not  get 
on  the  plevator  with  the  plaintiff  in  going  down  to  the  lobby ; 
that  plaintiff's  husband  told  the  bell  boy  to  tell  the  porter 
when  he  came  to  put  the  grip  with  the  other  grips,  and 
showed  the  bell  boy  where  they  were;  that  plaintiff  and  her 
husband  then  went  out  to  breakfast,  after  which  plaintiff 
waited  on  the  comer  while  her  husband  and  another  gentle- 
man went  for  the  grips;  that  when  they  returned,  and  while 
on  the  street  car,  plaintiff  called  her  husband's  attention  to 
the  fact  that  he  had  left  her  grip;  that  they  went  on  to  the 
railroad  depot,  and  there  her  husband  telephoned  to  the  hotel 
and  was  answered  by  one  of  the  porters ;  that  he  informed  the 
porter  that  he  had  left  plaintiff's  grip,  and  after  some  inquiry 
or  investigation  by  the  porter  he  informed  plaintiff's  husband 
that  the  grip  was  there,  and  promised  to  take  care  of  it  until 
plaintiff  and  her  husband  returned  from  Provo ;  that  they  did 
return  that  evening,  but  upon  investigation  were  unable  to 
find  the  grip ;  that  considerable  investigation  was  made  by  the 
manager  of  the  hotel,  the  porters  were  examined,  and  the  man- 
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ager  informed  the  porters  that  they  had  been  careless,  and 
promised  plaintiff's  husband  that  the  matter  would  be  fixed 
up  if  the  grip  could  not  be  found.  The  grip  contained  ladies' 
and  children's  wearing  apparel,  toilet  articles,  etc.,  found  by 
the  court  to  be  of  the  value  of  $171.75.  There  is  mor^  or  less 
conflict  in  the  evidence,  but  it  would  be  useless  to  review  the 
same,  for,  as  stated  in  the  beginning,  th^re  is  substantial  evi- 
dence to  the  eflfect  above  stated. 

It  i&  contended  by  appellant  that  plaintiff  was  not,  in  law, 
a  guest  of  the  hotel ;  that,  if  she  occupied  any  relation 
at  all  to  the  hotel,  it  was  as  a  boarder,  and  not  as  a  4 

guest.  As  to  the  responsibility  of  a  hotel  keper  for  the 
loss  of  property  of  one  patronizing  the  hotel,  much  depends 
upon  the  question  whether  the  patron  is  a  boarder  or  a  guest. 
If  a  guest,  the  hotel  keeper  becomes  an  insurer  of  the  property 
committed  to  his  care,  and  is  responsible  for  its  loss,  unless 
the  loss  is  caused  by  the  act  of  Qod,  the  public  enemy  or  the 
negligence  of  the  owner  himself.  If  the  patron  is  a  boarder, 
the  hotel  keeper  is  not  responsible  except  in  case  of  his  failure 
to  use  ordinary  care.  Lawrence  et  al,  v.  Howard,  1  Utah,  142, 
and  cases  hereafter  cited. 

In  the  case  at  bar  the  court  found  that  the  property  was 
lost  through  the  negligence  and  carelessness  of  the  defendant 
company.  So  that,  even  if  plaintiff  was  only  a  boarder  in  the 
sense  that  that  term  is  used  in  the  law,  still  the  hotel  company 
owed  her  the  duty  of  using  ordinary  care  in  respect  to  the 
property  left  in  its  charge.  The  evidence,  as  we  have  shown, 
discloses  the  fact  that  plaintiff  handed  the  grip  to  one  of  the 
porters  of  the  hotel,  at  his  request,  and  upon  his  offer  of  as- 
sistance, when  she  was  leaving  her  room.  That  is  the  last  she 
ever  saw  of  the  grip,  and  when  the' whole  story  was  laid  be- 
fore the  hotel  manager  he  charged  the  porters,  in  the  presence 
of  each  other,  with  being  careless  in  respect  to  the  property. 
Certainly  this  court,  in  view  of  such  evidence,  cannot  find  that 
the  evidence  was  insufficient  to  support  the  finding. 

Defendant  makes  the  positive  admission  in  its  assignment 
No.  6  that  the  evidence  shows  that  plaintiff  was  a  boarder  of 
the  defendant  company.    With  this  admission  there  is  perhaps 
Vol.  55—38 
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no  real  necessity  for  prolonging  the  discussion,  for  we  have 
already  held  that  the  evidence  is  sufficient  to  sustain  the  judg- 
ment, even  if  plaintiff  was  only  a  boarder.  But  defendant 
brings  forth  another  arrow  from  its  quiver,  and  in  its  assign- 
ment No.  2  alleges  the  insufficiency  of  the  evidence  to  show 
there  was  ever  any  relation  of  innkeeper  or  hotel  keeper  be- 
tween plaintiff  and  defendant.  Thus,  in  assignment  No.  6, 
appellant  insists  that  under  the  evidence  plaintiff  was  a 
boarder,  and  not  a  guest,  and  in  assignment  No.  2,  with  equal 
assurance,  insists  that  plaintiff  was  not  even  a  boarder.  In 
view  of  the  celerity  with  which  appellant  changes  from  one 
position  to  another,  it  is  difficult  for  the  court  to  treat  the 
question  in  a  straightforward,  logical  manner.  We  have  al- 
ready shown  that,  even  if  plaintiff  was  only  a  boarder,  as 
admitted  by  appellant  in  its  assignment  No.  6,  still  the  duty 
devolved  upon  defendant  to  exercise  ordinary  care  in  respect 
to  her  property  placed  in  its  custody. 

But,  if  plaintiff  was  not  even  a  boarder  of  defendant,^  the 
question  is:  What  was  her  status  during  the  time  she  was 
in  the  hotel?  It  will  be  remembered  plaintiff's  husband  went 
to  the  hotel  early  in  January,  1917,  and  engaged  a  room  for 
himself  and  plaintiff.  The  rate  was  fixed  at  twenty  dollars 
per  month  during  their  stay,  which  was  indefinite.  The  rate 
waa  the  same  as  members  of  the  Legislature  were  paying  at 
other  hotels.  The  plaintiff's  name  was  not  entered  upon  the 
hotel  register,  but  the  evidence  shows  that  the  arrangement 
for  the  room  was  for  her,  as  well  as  for  her  husband.  They 
took  their  meals  sometimes  at  the  hotel  caf6  and  sometimes  at 
other  places.  The  rate  for  the  rooms  did  not  include  meals. 
The  hotel  was  run  on  the  European  plan. 

"Any  one  away  from  home,  receiving  acconmiodations  at  an  inn 
as  a  traveler,  is  a  guest,  and  entitled  to  hold  the  innkeeper  respon- 
sible as  such.'^ 

''While  a  guest  is  a  traveler,  it  is  not  necessary  that  he  should 
come  from  another  state  or  county,  or  from  any  distant  place.  Any 
person  going  from  his  own  home,  whatever  the  distance  may  be, 
and  applying  for  and  receiving  accommodations  at  a  hotel,  is  a 
traveler,  and  therefore  a  guest" 

"If  a  person  goes  to  an  inn  as  a  wayfarer  and  a  traveler,  and  the 
innkeeper  receives  him  as  such,  he  becomes  the  innkeeper's  guest. 
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and  the  relation  of  landord  and  guest  is  instantly  established  be- 
tween them.  Neither  the  length  of  time  that  a  man  remains  at 
an  inn,  nor  any  agreement  he  may  make  as  to  the  price  of  board 
per  day,  deprives  him  of  his  character  as  a  traveler  and  a  guest, 
provided  he  retains  his  status  of  traveler  in  other  respects." 

These  excerpts  are  taken  from  4  Words  and  Phrases,  at 
page  3190.  We  believe  they  correctly  reflect  the  law  as  to 
what  constitutes  a  guest  of  an  inn  or  hotel.  Respondent  calls 
our  attention  to  other  cases  and  authorities,  generally  to  the 
samd  effect.  Schouler  on  Bailments,  section  231 ;  Pinlcerion  v. 
Woodward,  33  Cal.  557,  91  Am.  Dec.  657 ;  Beale  on  Innkeep- 
ers, sections  111,  113 ;  Hill  v.  Memphis  Hotel  Co,,  124  Tenn. 
376,  136  S.  W.  997,  34  L.  R.  A.  (N.  S.)  420;  Watt  v.  Kilbury, 
53  Wash.  446,  102  Pac.  403 ;  Pettit  v.  Thomas,  103  Ark.  593, 
148  S.  W.  501,  42  L.  R.  A.  (N.  S.)  122,  Ann.  Cas.  1914B,  726; 
Moon  V.  Yarian,  147  111.  App.  383.  See,  also,  Wandell  on 
Inns  and  Boarding  Houses,  at  page  57. 

In  the  light  of  the  authorities  referred  to,  there  can  be  no 
doubt  that  plaintifiP's  husband  at  least  was  a  guest  of  de- 
fendant's hotel.  But  it  is  contended  by  appellant  that,  as 
plaintiff  did  not  register  or  have  any  conversation  with  any  of 
the  employes  with  reference  to  becoming  a  guest,  or  pay  any 
extra  compensation  for  the  room,  therefore  the  relation  of  inn- 
keeper and  guest  was  not  established.  In  the  first  place,  it  is 
in  evidence  that  the  arrangement  for  compensation  was  for 
both  plaintiff  and  her  husband.  Beale  on  Innkeepers,  at  sec- 
tion 113,  states  the  rule  as  follows : 

"It  is  not  necessary  even  that  the  guest  should  be  personally 
obliged  to  pay.  If,  for  instance,  a  man  goes  with  his  family  to  an 
inn,  each  member  of  the  family  is  a  guest,  though  the  head  of  the 
family  alone  is  responsible  for  pasrment  of  the  innkeeper's  charges. 
And  in  general  every  one  who  is  received  and  entertained  as  a 
guest  at  an  inn  is  a  guest,  though  his  bill  is  paid  by  another." 

This,  also  must  be  the  law.    Under  the  circumstances  de- 
tailed in  the  evidence,  if  her  husband  was  a  guest,  his 
wife,  the  plaintiff  in  this  action,  was  also  a  guest.    To      5, 6 
hold  otherwise  would  simply  be  an  abortive  attempt  on 
our  part  to  convert  the  law  into  a  patent  absurdity  and  make 
it  appear  ridiculous. 
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i 
Assuming,  then,  that  under  the  facts  established  plaintiff 

was  a  guest  of  the  defendant,  what  was  the  defendant's  liabil- 
ity 1  Beale  on  Innkeepers,  at  section  185,  states  that  in  most 
jurisdictions  the  liability  is  analogous  to  that  of  common  car- 
riers.   He  then  says : 

'The  rule  as  commonly  stated  in  these  Jurisdictions  is  that  the 
innkeeper  is  liable  for  the  goods  of  the  guest  lost  in  the  inn»  unless 
the  loss  is  the  apt  of  God  or  of  a  public  enemy,  or  by  fault  of  the 
owner." 

In  other  words,  the  innkeeper  becomes  an  insurer  of  the 
property  against  loss.  The  same  author,  at  section  182,  last 
paragraph,  says : 

"The  innkeeper's  responsibility  does  not  depend  in  any  degree 
upon  delivery  to  him  of  the  goods  for  which  he  is  held  liable.  In 
the  earliest  case  for  which  he  was  held  answerable  for  the  goods 
stolen  he  attempted  to  avoid  liability  by  pleading  that  the  guest 
had  not  delivered  the  goods  to  him,  but  had  put  them  in  the  cham- 
ber; but  judgment  was  given  for  the  guest  upon  this  plea." 

Such  is  the  rule  at  common  law.^  It  has  not  been  modified 
by  any  statute  in  this  jurisdiction.  To  the  same  effect  ia  the 
note  in  8  L.  R.  A.  at  page  97,  and  cases  cited;  Wandell  on 
Inns,  page  91. 

On  the  question  of  an  innkeeper's  liability,  respondent  also 
cites  the  following  authorities :  Keith  v.  Atkinson,  a  Colorado 
case,  48  Colo.  480,  111  Pac.  55, 139  Am.  St.  Rep.  284;  22  Cyc. 
1081 ;  Kaplan  v.  Titus,  140  App.  Div.  416,  125  N.  Y.  Supp. 
397. 

The  cases  cited  by  appellant  are  offered  in  support  of  its 
proposition  that  plaintiff  was  a  boarder,  and  not  a  guest 
They  are  easily  distinguishable  from  the  case  at  bar.  It  is  not 
necessary  to  review  them,  either  for  the  purpose  of  criticism 
or  comment.  The  cases  relied  on  are  as  follows :  Hill  v.  Mem- 
phis Hotel  Co.,  124  Tenn.  376,  136  S.'W.  997,  34  L.  R.  A,  (N. 
g.)  420;  Vance  v.  Throckmorton,  68  Ky.  (5  Bush)  41,  96  Am. 
Dec.  327 ;  Johnson  v.  Reynolds,  3  Kan.  255 ;  Meacham  v.  (?a^ 
loway,  102  Tenn.  415,  52  S.  W.  859,  46  L.  R.  A.  319,  73  Am. 
St.  Rep.  886 ;  Hag  v,  Adams,  6  Ariz.  395,  59  Pac.  Ill ;  22  Cyc. 
117. 

The  court  is  of  the  opinion  that  plaintiff  was  a  guest  of  de- 
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fendant's  hotel  at  the  time  her  grip  was  lost,  and  that  de- 
fendant is  liable  for  the  loss.  We  are  also  of  the  opinion  that 
the  finding  as  to  the  amount  of  damages  is  sustained  by  the 
evidence. 

The  judgment  of  the  trial  court  is  affirmed,  at  appellant's 
cost. 

CORPMAN,  C.  J.,  and  PRICK,  WEBER,  and  GIDEON, 
JJ.,  concur. 


RASMUSSEN  v.  CALL,  District  Judge. 

No.  8449.    Decided  Mar^h  17,  1920.    On  Application  for  Rehearing 
liiarch  24,  1920.     (188  Pac.  276.) 

1.  DiYOBCB — Right  to  Divorce  Absolute  and  Not  Discbetionabt. 
The  right  to  divorce  when  the  parties  are  before  th^  court,  the 
pleadings  are  sufficient  to  support  a  decree,  and  the  degree  of 
proof  necessary  to  convince  the  court  that  there  are  sufficient 
grounds  is  present,  is  absolute,  and  not  discretionary  with  the 
court,  in  view  of  Comp.  Laws  1917,  section  2999.     (Page  599.) 

2.  Divorce — Decbeb  Cannot  Bk  Set  Aside  Without  Notice  and 
Oppobtunitt  to  Be  Heabo.  Comp.  Laws  1917,  section  3002,  pro- 
viding that  a  decree  of  divorce  shall  become  absolute  six  months 
after  its  entry,  unless  the  court  for  sufficient  cause,  on  its  own 
motion  or  the  application  of  any  party,  otherwise  orders,  does 
not  authorize  the  court  to  set  aside  a  decree  of  divorce  granted 
the  wife  without  notice  to  her  and  an  opportunity  to  be  heard.i 
(Page  600.) 

t.  Constitutional  Law — ^Due  Pbocess  Denied  bt  Setting  Abide 
DnroBOE  Decbee  Without  Notice.  To  set  aside  a  divorce  decree 
granted  the  wife  without  notice  and  an  opportunity  to  be  heard 
would  deny  due  process  of  law  as  the  interlocutory  decree  gave 
the  wife  personal  and  property  rights,  of  which  she  could  be 
deprived  only  by  due  process  of  law.     (Page  600.) 


1  Parsons  v.  Parsons,  40  Utah,  602,  122  Pac.  907. 

Original  certiorari  proceeding  by  Tnger  Marie  Rasmussen 
mgainfit  J.  D.  Call,  as  Judge  of  the  District  Court  of  Cache 
County. 
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Writ  issued,  and  order  annulled. 
Leon  Fonncsbeck,  of  Logan,  for  plaintiflf. 
GIDEON,  J. 

This  is  an  original  proceeding  in  this  court,  praying  for 
a  writ  of  certiorari  directed  to  Hon.  J.  D.  CaU,  judge  of  the 
district  court  of  Cache  county.  The  purpose  of  the  writ  is 
to  review  an  order  of  the  court  setting  aside  and  annulling 
an  interlocutory  decree  of  divorce  made  by  the  court  on  Au- 
gust 29,  1919.  The  interlocutory  decree  was  entered  in  an 
action  then  pending  in  said  court  wherein  the  plaintiff  here 
was  plaintiff  and  her  former  husband  defendant. 

It  appears,  both  from  the  a£Qdavit  filed  in  this  action  and 
the  answer  of  the  defendant,  that  on  or  about  the  18th  day 
of  July,  1919,  the  plaintiff  filed  in  the  district  court  of 
Cache  county  a  complaint  against  Charles  B.  Murray,  her 
husband,  praying  for  a  decree  of  divorce.  Summons  was 
served  on  the  defendant,  and  upon  failure  to  appear  his  de- 
fault was  regularly  entered.  Thereafter  the  court  heard 
testimony  in  support  of  the  allegations  of  the  complaint, 
made  findings  of  fact,  and  entered  an  interlocutory  decree, 
granting  plaintiff  a  divorce  upon  the  grounds  mentioned  in 
hor  complaint.  That  decree  was  made  on  August  29,  1919. 
Subsequently,  in  December,  1919,  the  defendant  Murray 
was  on  trial  before  said  court  as  the  defendant  in  a  crim- 
inal proceeding,  and  during  his  examination  he  stated  that 
he  had  never  seen  the  complaint  in  the  divorce  proceedings. 
On  the  same  day  Murray  stated  to  the  court  that  he  and  his 
wife,  p^.aintiff  here,  had  entered  into  an  agreement,  prior  to 
the  filing  of  the  divorce  action,  whereby  he  had  agreed  not 
to  appear  in  that  action  in  consideration  of  his  wife  not 
asking  for  alimony.  It  also  seems  that  on  this  same  date 
Murray  stated  to  the  court  that  the  allegations  in  the  com- 
plaint in  the  divorce  proceedings  were  not  true.  Thereupon 
the  court,  it  seems,  called  the  attention  of  the  attorney  for 
plaintiff  to  the  information  which  he  had  received,  and  the 
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court  was  advised  by  the  attorney  that  he  knew  nothing 
concerning  the  facts  or  the  matters  which  had  come  to  the, 
court's  attention.  The  defendant,  on  December  6,  1919, 
without  any  notice  to  plaintiff,  and  without  any  hearing, 
made  and  entered  in  the  divorce  action  an  order  which,  after 
stating  some  preliminary  matters  of  inducement,  concludes 
as  follows: 

*'It  is  ordered  by  the  court,  upon  its  own  motion,  that  the  alleged 
decree  of  divorce,  together  with  the  findings  of  fact  and  the  conclu- 
sions of  law  made  and  entered  In  said  case  on  the  29th  day  of 
August,  1919,  be  and  the  same  Is  hereby  annulled,  vacated,  and  set 
aside;  the  decree  to  be  of  no  force  or  effect." 

It  is  the  contention  of  the  petitioner,  plaintiff,  that  the 
court  was  without  authority  to  make  this  order;  that  it  had 
no  jurisdiction  to  make  any  order  affecting  her  rights  luider 
the  interlocutory  decree,  without  notice  and  an  opportunity 
on  her  part  to  present  proofs  to  show  that  no  sufficient  cause 
existed  authorizing  the  court  to  annul  or  modify  the  decree 
of  divorce. 

The  defendant  court  relies  upon  section  3002,  Comp.  Laws 
Utah  1917,  as  authority  for  making  the  order  complained  of. 
That  section  is  as  follows: 

'The  decree  of  divorce  shall  become  absolute  after  the  expiration 
of  six  months  from  the  entry  thereof,  unless  proceedings  for  a  re- 
view are  pending,  or  the  court  before  the  expiration  of  said  period 
for  sufficient  cause,  upon  its  own  motion  or  upon  the  application 
of  any  party,  whether  interested  or  not,  otherwise  orders." 

The  grounds  upon  which  either  party  to  a  marriage  con- 
tract may  be  released  from  the  obligations  of  that  contract 
are  enumerated  in  the  statute.  The  right  of  divorce  is 
therefore  a  statutory  right.  The  right  of  the  complaining 
party  to  receive  from  the  courts  a  decree  dissolving  the 
bonds  of  matrimony  is  not  one  discretionary  with  the  courts 
to  refuse.  Whenever  the  parties  are  before  the  court, 
and  the  pleadings  are  sufficient  to  support  a  decree,  1 

and  the  degree  of  proof  necessary  to  convince  the 
court  that  there  are  sufficient  grounds  named  and  relied 
upon  is  present,  such  party  has  an  absolute  right  to  a  de- 
cree.    That  a  divorce  may  not  be  granted  without  proof 
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establishing  some  of  the  statutory  grounds,  and  that  a  court 
may  not  be  imposed  upon,  it  is  provided  by  Comp.  Laws 
Utah  1917^  section  2999,  that  no  decree  of  divorce  shall  be 
granted,  except  upon  legal  testimony  taken  in  the  case  be- 
fore the  court,  and  in  all  cases  the  court  is  required  to  make 
and  file  its  findings  of  fact  and  decree  upon  such  testimony. 

Under  section  3000  of  the  Code,  the  court  may,  at  the 
time  of  making  the  interlocutory  decree,  make  such  orders 
relating  to  the  children,  property,  and  parties,  and  the  main- 
tenance of  the  parties  and  children,  as  shall  be  equitable. 
The  force  and  effect  of  such  a  decree  on  the  right  of  the 
parties  has  been  discussed  by  this  court  in  Parsons  v.  Par- 
sons, 40  Utah,  602,  122  Pac.  907.  That  the  decree  of  Au- 
gust 29,  1919,  dissolving  the  marriage,  gave  to  the  plaintiff 
a  real,  substantial  right,  cannot  well  be  questioned.  If  the 
allegations  of  the  complaint  are  true,  and  the  court  found 
such  to  be  the  fact  in  its  findings,  she  was  thereby  relieved 
from  an  intolerable  existence.  She  was  released  from  bear- 
ing the  name  of  the  man  whose  treatment  rendered  her 
existence  little  less  than  that  of  slavery.  The  effect 
of  the  interlocutory  decree  being  to  viBst  in  plaintiff  2 

certain  personal  and  property  rights,  it  necessarily 
follows  that  the  existence  of  those  rights  denies  to  any  court 
the  authority  or  right  to  take  the  same  from  her,  except  upon 
legal  proceedings  in  which  plaintiff,  as  the  interested  party, 
has  an  opportunity  to  be  heard  in  disproof  of  any  attack 
upon  such  rights,  and  to  establish  the  fact  that  she  is  justly 
entitled  to  the  rights  sought  to  be  taken  from  her. 

True,  in  section  3002,  supra,  proceedings  to  review  the 
decree  upon  the  court's  own  motion  are  mentioned;  but  it 
was  not  within  the  contemplation  of  the  Legislature  that 
sufficient  cause  could  be  determined  to  exist  without  an  op- 
portunity given  to  the  parties  interested  to  be  heard  in 
defense  of  any  rights  granted  by  the  interlocutory 
decree.     ** Sufficient  cause''  means  legal  cause.     To  8 

deprive  plaintiff  of  the  rights  given  her  by  the  inter- 
locutory decree  without  notice  and  without  opportunity  to 
be  heard  is  not  due  process  of  law;  in  fact,  it  ia  without 
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any  process.  Morris  v.  Morris,  60  Mo.  App.  86.  Moreover, 
as  I  understand  the  decision  of  this  court  in  Parsons  v.  Par- 
sons, supra,  the  authority  **to  review  or  re-examine  the  pro- 
ceedings resulting  in  the  interlocutory  decree,  except  in 
respect  of  a  disposal  of  the  children  or  a  distribution  of  the 
property,  without  a  motion  for  a  new  trial,  or  upon  some 
proceedings  known  to  the  code  for  a  review  or  re-examina- 
tion of  a  cause"  is  not  given  to  the  court  by  section  3002, 
supra.  Be  that  as  it  may,  the  members  of  this  court  are 
all  of  the  same  opinion  respecting  the  authority  of  the  de- 
fendant to  take  any  action  depriving  plaintiff  of  the  rights 
given  her  by  that  decree  without  notice  and  an  opportunity 
to  be  heard.  The  information  upon  which'the  court  ap- 
parently acted  was  ex  parte,  and  was  in  no  way  related  to 
or  connected  with  the  action  for  divorce. 

The  order  of  the  district  court  of  December  6,  1919,  must 
be  held  to  be  a  nullity  and  of  no  effect.  The  writ  will  there- 
fore issue,  directing  the  court  to  set  aside  and  cancel  its 
order  of  December  6,  1919.  It  necessarily  follows  that  the 
interlocutory  decree  of  Ailgust  29,  1919,  is,  and  has  been 
at  all  times  since  its  entry,  in  full  force  and  effect. 

'  CORFMAN,  C.  J.,  and  FRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 

ON   APPLICATION  FOR   REHEARING. 

GIDEON,  J. 

The  defendant  has  filed  a  petition  for  rehearing.!  The 
ground  upon  which  a  rehearing  is  sought  is  that  this  court 
did  not  determine  one  of  the  questions  which  induced  the 
district  court  to  make  the  order  setting  aside  the  interlocu- 
tory decreee  of  divorce. 

It  is  the  contention  of  the  defendant,  that,  where  a  com- 
plaint is  filed  in  an  action  and  a  summons  is  thereafter  is- 
sued and  served,  it  is  not  such  service  as  will  give  the  court 
jurisdiction  of  the^  parties,  unless  a  copy  of  the  complaint 
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is  served  or  delivered  to  the  defendant  with  the  copy  of  the 
summons.  It  is  sufScient  answer  to  that  contention  to  state 
that  no  provision  is  found  in  the  Code  containing  such  re- 
quirements. A  civil  action  in  this  state  is  commenced  by 
filing  a  complaint  with  the  clerk  of  the  court  in  which  the 
action  is  brought,  or  by  the  service  of  smnmons.  Comp. 
Laws  Utah,  1917,  section  6538.  In  the  divorce  proceedings 
a  complaint  was  filed  with  the  clerk  of  the  court  on  July 
18,  1919,  and  summons  was  personally  served  on  the  de- 
fendant the  same  day.  A  return  was  made  upon  the  sum- 
mons and  filed  with  the  clerk  on  July  25,  1919.  The  court 
therefore  had  jurisdiction  of  both  the  subject-matter  and 
the  parties  to  the  action.  As  required  by  section  6546,  a 
copy  of  the  complaint  was  deposited  with  the  clerk  of  the 
district  court  at  the  date  of  filing  the  original  complwit. 
There  is  no  provision  in  the  statutes  requiring  a  copy  of 
the  complaint  to  be  served  with  the  summons  in  order  to 
constitute  a  legal  service.  Section  6546  directs  that  at  the 
time  of  filing  the  original  complaint  a  copy  shall  be  de- 
posited with  the  clerk  for  the  defendant  in  each  county  in 
which  the  summons  has  been  served,  unless  a  copy  of  the 
complaint  has  been  served  with  the  summons.  That  section 
also  provides  a  penalty  for  failure  to  deposit  the  required 
copies  of  the  complaint. 

"Failure  to  deposit  a  copy  of  the  complaint  is  not  Jurisdictional, 
but  is  a  mere  irregularity."  Lime  d  Stone  Co.  v.  Danley  et  oL,  38 
Utah.  231,  111  Pac.  652. 

''The  copy  of  the  complaint  is  not  for  the  court's  information  or 
benefit,  but  for  the  Information  and  benefit  of  the  defendant"  Reese 
V.  DistHct  Court,  52  Utah,  520,  175  Pac.  602. 

It  must  necessarily  follow  that  failure  to  serve  a  copy 
of  the  complaint  with  the  summons  could  in  no  way  defeat 
or  affect  the  jurisdiction  of  the  court  over  either  the  sub- 
ject-matter or  the  parties  to  the  action. 

Petition  denied. 

CORFMAN,  C.  J.,  and  FRICK,  WEBER,  and  THUR- 
MAN,  JJ.,  concur. 
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STRICKER  et   al.   v.    INDUSTRIAL   COMMISSION   OP 
UTAH  et  al. 

No.  3477.    Decided  March  18,  1920.     (188  Pac.  849.) 

1.  Master  and  Servant — Compensation  Act  DEFiNmoN  Adds 
Nothing  to  Definition  of  "Employ^."  Comp.  Laws  1917,  sec- 
tion 3111,  defining  an  "employ^,"  adds  nothing  to  the  generally 
accepted  definition  of  "employ^,"  which  is  one  who  works  for 
and  under  control  of  another  for  hire  (citing  Words  and 
Phrases,  Second  Series,  Employ^).     (Page  608.) 

2.  Master  and  Servant — "Independent  Contractor"  Defined.  An 
"indepenednt  contractor"  is  one  working  for  another  who  has 
no  control  as  to  the  means  by  which  the  work  is  accomplished; 
an  independent  contractor  not  being  subject  to  control  except 
as  to  the  result  of  the  work  (citing  Words  and  Phrases,  Second 
Series,  Independent  Contractor).     (Page  608.) 

3.  BlASTER  AND  SERVANT — QUARRT  WORKMAN  HELD  TO  BE  INDEPEND- 
ENT Contractor  EIxcluded  from  Compensation  Act.  Where 
persons  engaged  by  the  owner  of  a  quarry  to  quarry  rock  at  a 
stipulated  price  per  ton  engaged  deceased  and  another  to  drill 
the  holes,  load  and  shoot  the  same,  deceased  and  his  associate  to 
be  paid  according  to  the  depth  of  the  holes,  deceased  must  be 
deemed  an  independent  contractor,  and  not  an  employ^  either 
of  the  owner  or  of  the  contractors  engaged  to  quarry  the  rock, 
it  appearing  that  deceased  and  his  associate  were  subjected  to 
no  supervision,  and  that  the  contract  with  the  owner  provided 
that  it  should  not  assume  any  responsibility  in  connection  with 
the  work,  and  hence  there  could  be  no  award  under  the  Work- 
men's Ck)mpensation  Act  either  against  the  independent  con- 
tractor or  the  owner  for  deceased's  death;  there  being  nothing 
to  impeach  the  bona  fides  of  the  contracts.^     (Page  611.) 

Application  by  Ida  Strieker  and  others  under  Workmen's 
Compensation  Act  for  compensation  for  the  death  of  Phillip 
Strieker  against  the  Amalgamated  Sugar  Company,  em- 
ployer. 

The  Industrial  Commission  denied  the  compensation,  and 


1  Callahan  v.  Salt  Lake  City,  41  Utah,  300,  125  Pac.  863;  Dayton 
v.  Free  et  al,  46  Utah.  277,  148  Pac,  408. 
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applicants  by  original  proceedings  seek  annulment  of  that 
decision. 


Decision  op  the  industrial  commission  affirmed. 
Marioneaux  &  Beck,  of  Salt  Lake  City,  for  plaintiff. 

Dan  B,  Shields,  Atty.  Gen.,  and  J.  H.  Wolfe,  0.  C.  Dolby, 
and  H.  Van  Dam,  Jr.,  Asst.  Attys.  Gen.,  for  defendant. 

WEBER,  J. 

On  October  10,  1917,  while  working  in  a  limestone  quarry 
owned  by  the  Amalgamated  Sugar  Company,  one  of  the 
defendants,  Phillip  Strieker  received  fatal  iniuries  by  rea- 
son of  the  premature  explosion  of  a  drill  hole  loaded  with 
blasting,  powder.  His  widow  and  two  minor  children  made 
application  for  compensation,  which  was  denied  by  the  In- 
dustrial Commission.  The  applicants  now  ask  this  court 
to  review  and  annul  the  decision  and  order  of  the  Indus- 
trial Commission  refusing  compensation  and  holding  that 
Phillip  Strieker  was  an  independent  contractor,  and  not  an 
employe,  at  the  time  of  his  death. 

On  January  29,  1917,  a  written  agreement  was  entered 
into  between  A.  E.  Fuhriman  and  Henry  Theurer,  two  of 
the  defendants  herein,  and  the  Amalgamated  Sugar  Com- 
pany. The  stipulations  of  that  agreement,  so  far  as  material 
here,  are: 

Fuhriman  and  Theurer  (hereinafter  referred  to  as  "contractors") 
agreed  to  "properly  quarry,  break,  haul,  and  deliver  and  unload  at 
such  place  or  places  upon  the  sugar  company's  factory  grounds, 
♦  ♦  ♦  as  the  said  sugar  company  or  its  representatives  may 
^designate  and  dii'ect,  all  the  lime  rock  which  the  said  sugar  com- 
pany shall  desire  for  its  use  in  its  liugar  factories  at  Logan  and 
Lewiston,  Utah,  during  the  campaign  of  1917,"  and  that  said  rock 
should  be  quarried  from  such  portions  of  the  company's  rock  quarry 
as  the  said  company  might  from  time  to  time  direct.  "The  said 
rock  must  be  broken  into  pieces  of  as  near  uniform  size  as  possible, 
consisting  of  cubes  measuring  not  less  than  two  inches  nor  more 
than  four  inches;  and  if  said  first  party  shall  deliver  rock  of  any 
different  size,  or  rock  quarried  from  any  other  portions  of  said 
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quarry  or  ledges  than  where  directed  by  the  said  sugar  company, 
such  rock  will  not  be  accepted  nor  paid  for  by  said  sugar  company." 

Another  provision  is  as  follows: 

"The  said  quarrymen  agree  to  properly  quarry,  break,  haul  and 
deliver  such  rock  as  fast  and  in  such  quantities  as  tne  sugar  com- 
pany may  desire;  all  of  said  rock  to  be  delivered  between  the  1st 
day  of  May,  1917,  and  the  1st  day  of  December,  1917;  said  rock  to 
be  weighed  at  the  designated  place  of  delivery,  and  receipts  issued 
therefor  by  the  weighmastei;.  Such  weights  shall  become  final 
and  conclusive  and  binding  upon  both  of  the  parties  hereto." 

It  was  also  agreed  that,  if  the  contractors  at  any  time  re- 
fused or  neglected  to  supply  properly  skilled  workmen  or 
laborers,  or  tools,  or  failed  in  any  respect  to  prosecute  the 
work  with  promptness  and  diligence,  or  failed  in  the  per- 
formance of  any  of  the  agreements,  the  sugar  company 
might,  at  its  option,  terminate  the  contract  and  have  imme- 
diate access  to  the  quarry,  together  with  the  right  to  employ 
and  use  the  necessa^  workmen,  laborers,  teams/  or  tools  to 
fully  carry  out  the  provisions  of  the  agreement;  the  cost 
and  expenses  of  such  operation  and  employment  to  be  charge- 
able to  the  contractors.  Another  stipulation  reads  as  fol- 
lows: 

"  ♦  ♦  ♦  The  sugar  company  assumes  no  responsibility  what- 
ever in  connection  with  the  work  herein  contracted  for,  or  In  con- 
nection with  the  operation  of  the  quarry  aforesaid,  but  that  the 
said  quarrymen  assume  all  such  responsibility,  whether  for  wages 
and  moneys  due  to  workmen,  laborers,  teamsters,  or  other  persons, 
for  performing  the  work  herein  contracted  for,  or  whether  damages, 
of  whatever  kind  or  nature,  caused  by  or  arising  from  or  incidental 
to  the  performance  of  such  work." 

By  another  provision  of  the  contract  the  sugar  company 
agreed  to  pay  to  the  contractors  one  dollar  and  sixty  cents 
for  each  ton  of  rock  delivered  at  the  company's  factory  at 
Logan,  Utah,  and  one  dollar  and  seventy  cents  for  each  ton 
of  rock  so  delivered  at  the  Pro^ndence  spur  track  of  the 
Ogden,  Logan  &  Idaho  Railway  Company  and  accepted  by 
the  said  sugar  company,  payments  to  be  made  on  the  fifteenth 
of  each  month  for  the  rock  delivered  during  the  preceding 
month. 

On  June  18,  1917,  Phillip  Strieker,  the  deceased,  and  Wil- 
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liam  Oliverson  entered  into  a  written  agreement  with  said 
Fuhriman  and  Theurer  (above  referred  to  as  ** contractors" 
and  as  **  quarry  men'')  in  which  Strieker  and  Oliverson 
agreed  to  perform  all  the  labor  necessary  in  drilling  holes, 
loading  and  shooting  same,  and  all  other  labor  necessary 
or  incident  to  shooting  down  20,000  tons  of  lime  rock  at 
the  sugar  company  quarry.  Strieker  and  Oliverson  agreed 
to  drill  such  number  of  holes  as  might  be  necessary  in  the 
prosecution  of  said  work,  and  to  do  it  in  a  workmanlike 
manner,  and  to  do  all  work  contemplated  by  the  contract 
for  the  sum  of  one  dollar  and  sixty  cents  per  foot  of  depth 
of  each  of  the  holes  drilled  for  the  shooting  of  the  rock,  pro- 
vided that  no  holes  should  be  drilled  to  a  less  depth  than 
fifteen  feet  nor  to  a  greater  depth  than  twenty-four  feet. 
Payments  for  the  work  done  were  to  be  made  on  the  fifteenth 
of  each  month  for  the  work  completed  during  the  preceding 
month.  The  contractors,  Fuhriman  and  Theurer,  were  to 
pay  for  all  powder  used  in  the  prosecution  of  the  work  at 
the  cost  price  of  the  same  and  to  furnish  necessary  drills 
for  use  in  carrying  on  the  work.  It  was  further  agreed 
that  Strieker  and  Oliverson  should  act  upon  their  own 
judgment  as  to  the  manner  of  prosecuting  the  work,  and 
they  were  to  be  in  all  f espects  free  from  any  control  what- 
soever on  the  part  of  Fuhriman  and  Theurer.  Strieker  and 
Oliverson  were  to  assume  all  risks  of  accident  to  them  or 
their  employes  from  the  conditions  obtaining  in  the  quarry, 
in  drilling  the  holes  or  loading  or  shooting  same,  and  gen- 
erally as  to  all  things  connected  with  the  prosecution  of  the 
work  contemplated  by  the  contract.  They  agreed  to  hold 
the  contractors,  Fuhriman  and  Theurer,  harmless  from  all 
claims  or  demands  whatsoever  because  of  or  on  account  of 
injury  occasioned  to  either  persons  or  property  in  the  prose- 
cution of  the  work. 

Oliverson  was  a  witness  before  the  commission,  and  his 
undisputed  testimony  removes  any  doubt  which  may  appear 
from  the  contract  as  to  the  capacity  in  which  he  and  Strieker 
were  working.  He  testified  that  he  and  Strieker  hired  and 
needed  assistants,  took  complete  charge  of  them,  paid  their 
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wages,  and  that  Fuhriman  and  Theurer  had  nothing  to  do 
with  either  of  them  or  the  men  they  employed.  Oliverson 
and  Strieker  divided  the  profits,  which  amounted  to  about 
$180  per  month  each.  They  received  their  board  in  addi- 
tion to  the  pay  named  in  the  contract.  No  suggestions  were 
ever  made  to  them  by  anybody  as  to  when  they  should  drill. 
They  did  their  own  work  in  the  way  they  wanted  to.  If  the 
holes  were  not  fifteen  feet  deep,  they  received  no  pay  for 
them.  Their  tools,  except  a  hammer,  were  furnished  by 
the  contractors.  They  were  not  told  when  to  work  or  any- 
thing about  it — ^when  or  yhere  to  drill  nor  how  to  drill. 
Neither  of  the  contractors  at  any  time  exercised  any  control 
over  them  as  to  the  manner  of  doing  the  work.  The  witness 
testified  that  he  and  Strieker  at  all  times  did  as  they  saw 
fit  without  any  interference  by  any  one.  It  appears  from 
the  testimony  that  all  the  employes  of  Fuhriman  and 
Theurer,  about  six  or  eight,  not  including  the  teamsters, 
were  insured  in  the  state  insurance  fund  except  Strieker 
and  Oliverson,  and  the  latter  were  not  insured  because  they 
were  thought  to  be,  and  treated  as,  independent  contractors. 
The  agreement  was  to  board  Strieker  and  Oliverson,  though 
that  was  not  in  the  written  contract. 

Mrs.  Strieker  testified  that  her  husband  was  to  receive 
fifty  cents  per  day  extra;  that  she  had  been  so  informd  by 
Theurer ;  but  that  was  denied  by  Theurer.  It  is  claimed  by 
the  applicants  that  under  the  contract  of  Fuhriman  md 
Theurer  with  the  sugar  company  they  were  employes  of  the 
sugar  company,  and  not  independent  contractors,  and,  being 
merely  employes,  they  could  not  contract  with  Strieker  and 
Oliverson  and  change  the  character  of  the  latter  so  as  to 
make  them  independent  contractors,  and  not  employes  of 
the  sugar  company;  **in  other  words,  Fuhriman  and 
Theurer,  being  servants,  and  not  independent  contractors, 
could  not  lift  Phillip  Strieker  to  an  independent  subcon- 
tractor, because  they  had  no  authority  under  their  own 
employment  other  than  being  mere  servants." 

Two  questions,  therefore,  are  involved  in  this  case:  (1) 
yfere  Fuhriman  and  Theurer  independent  contractors?  and 
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(2)  if  they  were  independent  contractors,  were  Strieker  and 
(Miverson  also  independent  contractors? 

According  to  the  Industrial  Commission  or  Workmen's 
Compensation  Act  (section  3111,  Comp.  Laws  Utah  1917), 
an  '* employe''  is  defined  as: 

"Every  person  ♦  ♦  ♦  in  the  service  of  any  person,  firm,  or 
corporation  em|>loying  four  or  more  workmen  or  operatives  regu- 
larly in  the  same  business,  or  in  or  about  the  same  establishment 
under  any  contract  of  hire,  express  or  implied,  oral  or  written. 
«    «    • " 

The  statutory  definition  adds  nothing  to  the  gen- 
erally accepted  definition  of  ** employe."     An  **em-  1 
ploy6"  is  one  who  works  for  and  under  the  control  of 
another  for  hire.     See  2  Words  and  Phrases  (New  Series) 
261. 

The  definition  of  an  "independent  contractor"  is  equally 
well  settled.  An  independent  contractor  is  one  working  for 
another  who  has  no  control  as  to  the  means  by  which  the 
work  is  accomplished.  As  stated  in  2  Words  and  Phrases 
(New  Series)  1034,  an  independent  contractor  is  one  who, 
exercising  an  independent  employment,  contracts  to  do  a 
piece  of  work  according  to  his  own  methods  and  without 
being  subject  to  the  control  of  his  employer  except  as  to 
the  result  of  the  work.  Many  other  definitions  of  what 
constitutes  an  independent  contractor  are  given  in  Words 
and  Phrases,  but  there  is  no  departure  from  the  general 
principle  that,  where  a  person  lets  out  work  to  another  under 
contract,  preserving  no  control  over  the  work  or  workman, 
the  relation  of  contractor  and  contractee  exists,  and  not 
that  of  master  and  servant,"  and  that,  **if  one  renders  serv- 
ice to  another  in  the  course  of  an  occupation,  repre- 
senting the  will  of  his  employer  only  as  to  the  result  S 
of  his  work,  and  not  as  to  the  means  by  which  it  is 
accomplished,  he  is  an  independent  contractor." 

It  is  vigorously  argued  by  counsel  for  applicants  that  the 
contract  entered  into  between  Fuhriman  and  Theurer  and 
the  Amalgamated  Sugar  Company  conspicuously  fails  to 
measure  up  to  any  standard  definition  of  an  independent 
contract,  and  in  support  of  their  contention  they  cite  Pot- 
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tori  V.  Fidelity  C.  M.  Co.,  86  Kan.  774,  122  Pac.  120;  In  re 
Rkeinwald,  168  App.  Div.  425,  153  N.  Y.  Supp.  598;  Wootan 
V.  Dragon  Con.  M.  Co.,  54  Utah  459,  181  Pac.  596;  Avery 
V.  Supervisors,  71  Mich.  547,  39  N.  W.  742;  Erath  cfc  Plynn 
V.  Allen  i&  Son,  55  Mo.  App.  107 ;  Bowen  v.  Aubrey,  22  Cal. 
571;  Arizona-Hercules  Copper  Co.  v.  Crenshaw,  184  Pac. 
998;  Kniceley  v.  West  Va.  M.R.  Co.,  64  W.  Va.  278,  61  S. 
E.  811,  17  L.  R.  A.  (N.  S.)  370;  Cochran  v.  Rice,  26  S.  D. 
393,  128  N.  W.  583,  Ann.  Cas.  1913B,  570;  AUen  v.  Bear 
Creek  Coal  Co.,  43  Mont.  269, 115  Pac.  679 ;  Nelson  v.  Ameri- 
can Cement  Plaster  Co.,  84  Kan.  797,  115  Pac.  578 ;  Hamil- 
ton V.  Oklahoma  Trading  Co.,  33  Okl.  81,  124  Pac.  38;  Cooper 
V.  City  of  Seattle,  16  Wash.  462,  47  Pac.  887,  58  Am.  St. 
Rep.  46;  Norwegian-Danish  Church  v.  Home  Tel.  Co.,  66 
Wash.  511,  119  Pac.  834;  Derr  Const.  Co.  v.  Gelruih,  29  Okl. 
538,  120  Pac.  253;  De  Palma  v.  Wienman,  15  N.  M.  68,  103 
Pac.  782,  24  L.  R.  A.  (N.  S.)  423;  City  of  Tiffin  v.  McCor- 
mack,  34  Ohio  St.  638,  32  Am.  Rep.  408 ;  Interstate  Coal  Co. 
V.  Trivett,  155  Ky.  795,  160  S.  W.  731 ;  Waters  v.  Pioneer 
Fuel  Co.,  52  Minn.  474,  55  N.  W.  52,  38  Am.  St.  Rep.  564; 
Employers'  Indemnity  Co.  v.  Kelly  Coal  Co.,  156  Ky.  74, 
160  S.  W.  914,  49  L.  R.  A.  (N.  S.)  850. 

All  the  cases  cited  are  readily  and  easily  distinguishable 
from  the  instant  case,  except  that  of  In  re  Rheinwald,  168 
App.  Div.  425,  153  N.  T.  Supp.  598,  which  squarely  sup- 
ports the  contention  of  applicants  in  an  able  and  vigorous 
opinion.  Speaking  for  himself  alone,  the  writer  would  be 
inclined  to  adopt  the  reasoning  of  the  New  York  case,  but  is 
prevented  from  doing  so  by  two  reasons:  (1)  Because  the 
case  was  overruled  by  the  Appellate  Division,  in  174  App. 
Div.  935,  160  N.  Y.  Supp.  1143;  and  (2)  the  question  in- 
volved in  this  case  is  controlled  by  Dayton  v.  Free  et  al.,  46 
Utah,  277,  148  Pac.  408.  In  that  case  Free  and  Taylor  had 
a  written  contract  with  a  mining  company  to  oenstruct  a 
tunnel  and  to  provide  all  materials  and  perform  all  work 
according  to  specifications,  and  were  to  be  paid  by  the  linear 
foot  of  tunnel  driven.  If  they  failed  or  refused  for  six 
months  to  do  the  amount  of  work  stipulated  in  the  specifi- 
Vol,  65—39 
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cations,  or  if  th^  company  had  not  suflScient  funds  to  justify 
continuance  of  the  work,  the  company  reserved  the  right 
to  terminate  the  contract,  but  in  the  event  it  terminated  it 
without  fault  of  the  contractors  it  was  to  pay  them  for  all 
work  completed  and  purchase  from  them  all  machinery,  ap- 
pliances, tools,  etc.,  on  hand.  It  was  further  stipulated  in 
the  contract,  article  6,  that — 

"The  contractor  agrees  that  he  wiU  employ  na  person  on  the  work, 
or  in  or  about  the  premises  herein  referred  to,  unless  such  persons 
are  satisfactory  to  the  company  or  its  agent,  and  further  agrees  to 
furnish  said  company,  when  requested,  with  a  full  list  of  all  men 
employed  by  him,  and  that  he  will  promptly  discharge  any  man  so 
employed,  at  the  request  of  said  company,  in  case  a  reasonable  and 
sufQcient  cause  is  assigned  therefor." 

Provisions  were  made  in  the  contract  for  laying  track, 
pipes,  and  timbering  the  tunnel,  timbers,  pipes,  and  track 
to  be  placed  as  designated  by  the  company's  engineer.  The 
company  was  required  to  furnish  machinery  that  was  speci- 
fied and  also  boarding  houses.  It  also  reserved  the  right  to 
conduct  mining  operations  through  the  tunnel  as  it  might 
desire,  and  the  right  to  order  additional  work  and  to  make 
changes  in  the  work.  It  provided  that  all  imperfect  work 
or  material,  when  pointed  out  by  the  engineer  of  the  com- 
pany, should  be  immediately  remedied  and  made  good  by 
the  contractor.  These  were  the  salient  features  of  the  con- 
tract, and  it  was  contended  by  plaintiflE  that  the  relation 
between  the  company  and  the  contractors  was  not  that  of 
an  independent  contractor.  This  court  held  that  the  claim 
was  not  tenable.  What  was  said  in  Dayton  v.  Free  is  appli- 
cable here : 

'The  things  pointed  to,  in  our  judgment,  do  not  justify  a  finding 
that  the  company  reserved  the  right  to  direct,  control,  or  superin- 
tend the  work,  or  that  it  in  fact  directed  or  controlled  the  time  or 
manner  of  doing  it,  or  the  means  and  methods  by  which  the  results 
were  to  be  accomplished." 

Another  case  in  point  is  Callaghan  v.  Salt  Lake  City,  41 
Utah,  300,  125  Pac.  863. 

We  find  nothing  in  the  sugar  company  contract  that  brings 
this  case  within  the  rule  invoked  by  applicants.  No  testi- 
mony has  been  introduced  tending  to  show  that  the  contract 
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was  a  subterfuge  to  evade  the  provisions  of  the  Workmen's 
Compensation  Act  (Comp;  Laws  1917,  sections  3061-3165). 
Contracts  of  that  kind  should  be  closely  scrutinized  by  both 
the  Industrial  Commission  and  the  courts,  and  no  one 
should  be  permitted  to  shift  or  evade  responsibility  by  3 

contracts  apparently  designed  to  avoid  the  provisions 
of  the  Compensation  Act.  In  this  case,  however,  there  is 
nothing  to  impeach  the  bona  fides  of  either  of  the  contracts 
herein  referred  to.  Under  all  the  authorities  that  we  have 
examined  and  especially  in  the  light  of  Dayton  v.  Free,  supra, 
the  contracts  are  not  those  between  employer  and  employ6. 
Puhriman  and  Theurer  and  Strieker  and  Oliverson  must  all 
be  held,  under  the  contracts  and  the  circumstances  of  this 
case,  to  be  independent  contractors. 

The  decision  of  the  Industrial  Commission  is  therefore 
affirmed. 

CORPMAN,  C.  J.,  and  FRICK,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 
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ABSOLUTE  RIGHT  TO  DIVORCE.    See  "Divobce." 
ABUSE  OP  DISCRETION.    See  "Criminal  Law,"   "Jury." 
ACCORD  AND  SATISFACTION.    See  "Evidence." 

ACTION. 

Abolition  or  Forms  of  Action.  While  the  Constitution  abol- 
ished forms  of  action,  there  are  still  equitable  as  contradis- 
guished  from  legal  rights  and  remedies,  but  the  rights  of  a 
litigant  depend  entirely  on  the  nature  or  character  of  the  facts 
and  the  law  applicable  thereto.    Lynch  v.  Jacohsen,  129. 

AGRICULTURAL  LABORER.    See  "Master  and  Servant." 

ALIMONY   DISCRETIONARY.    See   "Div<»ce." 

ANIMALS.    See  "Larceny,"  "Master  and  Servant." 

1.  Restraint  and  Disposal  or  roR  Trespass.  Laws  providing  for 
the  restraint,  sale,  or  disposal  of  animals  for  trespass  and 
damage  must  be  strictly  followed.    Hess  v,  Udy,  248. 

2.  Delivery  of  Trespassing  Animals  to  Poundkeeper  of  Pre- 
cinct. Particularly  in  view  of  the  alternative  remedy  given 
by  Comp.  Laws  1917,  section  58,  delivery  of  trespassing  pigs  by  a 
landowner  in  F.  precinct  to  the  constable  as  ex  c^cio  pound- 
keeper  in  G.  precinct  was  not  a  compliance  with  section  59, 
providing  that  the  landowner  who  distrains  trespassing  ani- 
mals shall  deliver  them  within  twenty-four  hours  "to  the  pound- 
keeper  of  the  precinct,"  meaning  the  poundkeeper  of  the 
precinct  in  which  the  trespass  was  committed,  and  so  rendered 
the  landowner  liable  for  conversion.    Hess  v,  Udy,  248. 

APPEAL  AND  ERROR. 

1.  Findings  Supported  by  Competent  Testimony  Not  Reviewable; 
Where  the  record  conclusively  shows  that  there  is  substantial 
competent  testimony  to  support  the  trial  court's  findings,  the 
Supreme  Court  is  powerless  to  review  the  record  to  determine 
the  weight  of  the  testimony.    Malstrom  v.  Lund,  353. 

2.  Objection  to  Recovery  of  Costs  Not  Presented  in  Inter- 
mediate Court  Not  Reviewable.    Where  plaintiff  was  awarded 
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costs  upon  appeal  from  city  to  district  court  which  defendant 
claimed  should  have  been  awarded  to  defendant  under  Comp. 
Laws  1917,  section  7040,  and  defendant  did  not  avail  himself 
of  the  right  to  move  to  retaz  under  section  7048,  the  District 
Court  had  no  opportunity  to  pass  upon  the  question,  and  it 
cannot  be  raised  for  the  first  time  on  appeal  to  the  Supreme 
Court,    Malstrom  v.  Lund,  353. 

3.  Harmless  Ebrob  in  Admission  of  Evidence.  The  court  on  ap- 
peal cannot  reverse  for  erroneous  admission  of  testimony, 
where  the  admissible  testimony  is  sufficient  to  sustain  the 
court's  judgment.    In  re  Slater's  Estate,  252. 

4.  DiAOBAM  Presented  First  on  ^Iehearino  Not  Part  or  Evi- 
dence. Where  the  record  shows  that  a  diagram  was  made  by 
a  witness  during  the  trial  and  was  admitted  as  an  exhibit 
but  the  exhibit  was  not  brought  up  on  appeal,  and  there  is 
nothing  in  the  record  to  indicate  what  the  exhibit  purported 
to  show,  a  sketch  drawn,  and  offered  for  the  first  time  on 
application  for  rehearing  cannot  be  considered  as  evidence. 
Muir  V.  Murray  City,  368. 

5.  PRfcsuMPTioN  AS  TO  JUDGMENT.  EvoiT  reasonable  intendment 
must  be  indulged  in  favor  of  the  judgment.  Bush  v.  Bush 
et  ux,,  237. 

6.  No  Reversal  for  Irretgularities  in  Proceedings  on  Motion 
FOR  a  New  Trial.  Where  the  appealing  party  does  not  com- 
plain of  any  error  occurring  at  the  trial,  and  it  is  not  claimed 
that  he  did  not  have  a  fair  trial,  no  irregularity  in  the  pro- 
ceedings on  the  motion  for  new  trial  culminating  in  a  denial 
of  such  motion  would  be  sufficient  to  authorize  a  reversal, 
provided  the  court  had  jurisdiction  to  make  the  rulings  com- 
plained of,  in  view  of  Comp.  Laws  1917,  sections  6622,  6968. 
Harris  v.  Speirs,  474. 

7.  Evidence  Considered  Favorably  to  Plaintiff  on  Review  of 
Judgment  on  Directed  Verdict.  On  plaintiffs  appeal  from 
judgment  for  defendant  on  directed  verdict,  the  Supreme  Court 
.will  consider  and  apply  the  evidence  in  the  light  most  favorable 

to  plaintiffs  cause  of  action.  Oroesbeck  v.  Lakeside  Printing 
Co,,  335. 

8.  Motion  for  New  Trial  Equivalent  on  Appeal  to  Request  for 
Directed  Verdict.  Motion  of  several  defendants  for  new  trial 
on  account  of  insufficiency  of  the  evidence  to  justify  verdict 
against  them  was  equivalent  to  request  for  a  directed  verdict, 
and  should  have  the  same  effect  on  appeal,  though  the  motion 
was  submitted  without  argument,  and  disposed  of  without 
specification  of  the  particulars  in  which  the  evidence  was 
claimed  to  be  insufficient.    Foxley  v.  Oallegher,  298. 

9.  Insuffictenct  of  Evidence  Waived  by  Failure  to  Move  fob 
Verdict  and  New  Trial.  If  after  failing  to  move  for  directed 
verdict  defendants  had  also  failed  to  move  for  a  new  trial  for 
insufficiency  of  evidence  to  sustain  verdict  against  them,  the 
question  of  the  insufficiency  of  the  evidence  would  not  have 
been  waived  on  appeal.    Foxley  v.  Oallegher,  298. 
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10.  CJouBT  Does  Not  Ebb  in  Failing  to  Set  Aside  Vebdict  on  Own 
MonoN.  Where  certain  defendants,  neither  of  themselves  nor 
by  their  counsel,  requested  or  moved  the  trial  court  to  set  aside 
the  verdict  as  against  them  as  unsupported  by  evidence,  the 
assignment  that  the  court  erred  in  failing  to  act  on  its  own 
motion  cannot  be  sustained  except  perhaps  in  a  very  extreme 
case.    Foxley  v.  Oallegher,  298. 

*11.  ESxcLusiON  OF  Evidence  Habmless  Erbob.  Where  every  legit- 
imate purpose  for  which  a  former  question  to  which  objection 
was  sustained  could  have  been  asked  was  fully  covered  by  the 
answer  of  the  same  witness  to  a  subsequent  question,  any  error 
in  sustaining  objection  to  the  first  question  was  harmless. 
Foxley  v.  Oallegher,  298. 

12.  Bill  op  Exceptions  Must  Show  Sebvice  of  Notice  of  Entry 
OF  Judgment.  Where  the  bill  of  exceptions  did  not  show  serv- 
ice of  notice  of  entry  of  judgment,  the  bill,  which  was  pre-" 
pared  and  presented  for  settlement  within  the  six  months 
period,  will  be  deemed  to  have  been  presented  in  time,  not- 
withstanding a  document  purporting  to  be  a  notice  of  entry 
of  judgment,  served  on  defendant  appellant,  appeared  in  the 
transcript  sent  up  by  the  clerk  of  the  District  Ck)urt,  for  as  the 
bill  of  exceptions  showed  no  service,  Comp.  Laws,  1917,  section 
6969,  requiring  the  bill  of  exceptions  to  be  prepared  and  served 
within  thirty  days  after  service  of  notice  of  judgment,  has  no 
application.    Fisher  v,  Bonneville  Hotel  Co.,  588. 

13.  In  Equity  Suit  Supbeme  Coubt  has  Duty  to  Review  Evidence. 
In  an  equity  proceeding,  as  for  decree  adjudging  plaintiffs  to 
be  owners  of  a  water  filing,  quieting  title  thereto  as  against 
defendants,  and  annulling  an  alleged  sale  or  assignment  thereof, 
it  is  the  duty  of  the  Supreme  Court  to  review  the  evidence 
and  determine  whether  the  findings  of  the  lower  court  are 
supported  by  the  weight  of  the  testimony.  Bracken  et  oZ.  v, 
Chadhum,  430. 

14.  Findings  in  Equity  May  be  Disbeoabded.  In  an  equity  case, 
when  the  findings  of  fact  are  clearly  not  justified  by  the  evi- 
dence, in  the  opinion  of  the  Supreme  Court,  it  is  the  court's 
duty  to  arrive  at  the  conclusion  it  thinks  compelled  by  the 
proof,  regardless  of  the  trial  judge.  Crom  et  al.  v.  Reynolds, 
384. 

15.  Refusal  of  Instbuctions  Explaining  Unambiguous  Contbaot 
Pbejudicial  Ebbob.  In  an  action  for  breach  of  a  contract  to 
deliver  lambs  sold,  where  defendant  claimed  that  the  agree- 
ment required  only  wether  lambs  born  of  his  herd  to  be  de- 
livered, which  requirement  did  not  appear  in  contract,  It  was 
prejudicial  error  to  refuse  to  instruct,  as  requested,  that  con- 
tract was  not  so  limited.    Armstrong  v,  Larson,  347. 

16.  Assignments  Waived  by  Failube  to  Abgue.  An  assignment 
not  argued  either  orally  or  in  brief  is  abandoned.  Hansen  v, 
Oregon  Short  Line  R.  Co.,  577. 

17.  Whebe  Pobtion  of  Instbuction  Good,  B^xception  to  Whole 
Cannot  be  Sustained.  Where  an  exception  was  taken  to  an 
instruction  as  a  whole,  such  exception  cannot  be  sustained  on 
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appeal   if  any   part  of  the  instruction   is  good,     ffanten  v, 
Oregon  Short  Line  R,  Co.,  577. 

18.  Assignment  Must  Point  Out  Insufticienct  or  E2vidbnce.  Un- 
der court  rule  26  (54  Utah  XV.)  (97  Pac.  x),  which  contains 
the  same  requirement  as  Comp.  Laws  1917,  section  6967,  hut 
allows  appellants  to  mal^e  specification  of  the  insufilcieney  of 
evidence  in  the  assignment  of  error  instead  of  the  hill  of 
exceptions,  an  assignment  complaining  that  the  court  erred 
in  refusing  a  requested  instruction  that  the  evidence  was  in- 
sufficient to  support  a  verdict  for  defendant  cannot  he  con- 
sidered where  the  insufficiency  of  the  evidence  was  not  pointed 
out.    Hansen  v.  Oregon  Short  Line  R,  Co,,  577. 

19.  Insufficiency  of  Record  to  Establish  Value  at  Transfer  gt 
Assets  to  New  Corporation.  In  a  creditor's  bill  to  subject 
property  of  a  debtor  irrigation  company  passing  into  the  hands 
of  another  corporation  to  his  claims,  failure  to  determine 
whether  the  irrigation  company  was  insolvent  at  a  particular 
time  leaves  the  Supreme  Court  unable  to  direct  what  findings 
should  be  made  as  to  the  price  of  the  stock  or  water  shares 
in  the  new  company  at  the  time  of  the  transfer  to  it  from  the 
irrigation  company;  the  price  fixed  in  a  trust  agreement  for 
transfer  being  purely  fictitious.  Hoggan  v.  Price  River  Irr. 
Co.,  170. 

20.  Filing  of  Amended  Complaint  Setting  up  New  Cause  of  Ac- 
tion Harmless.  The  denial  of  defendant's  motion  to  strike 
from  the  file  an  amended  and  supplemental  complaint,  because 
additional  causes  of  action  were  set  forth,  referring  to  an  alle- 
gation asking  attorney's  fees  which  was  not  in  the  original 
complaint,  was  not  prejudicial  error,  where  no  attorney's 
fees  were  allowed  and  no  further  attention  paid  by  either 
counsel  or  court  to  the  question  of  attorney's  fees.  Hoggan  v. 
Price  River  Irr.  Co.,  170. 

21.  Dismissal  of  Premature  Appeal.  An  appeal  taken  prema- 
turely is  of  no  avail,  and  should  be  dismissed  on  application. 
Thornton  et  ah  v.  Evans,  Judge,  505. 

22.  Assignment  or  Error  on  Direction  of  Verdict.  The  assign- 
ments of  error  relied  on  by  plaintiff  appellant  all  challenging 
the  action  of  the  court  in  directing  verdict,  the  question  raised 

.  on  appeal  is  whether  defendant  as  a  matter  of  law  can  be 
held  under  the  facts  and  circumstances  to  answer  for  the  dam- 
ages sustained  by  plaintiff.  Shepard  v.  Utah  Light  d  Traction 
Co.,  186. 

23.  Review  of  Discretion  in  Ruling  on  Motion  for  New  Trial. 
The  granting  or  denial  of  a  motion  for  new  trial  founded  on 
the  insufficiency  of  the  evidence  to  justify  the  verdict,  where 
the  evidence  is  conflicting,  rests  in  the  sound  legal  discretion 
of  the  trial  judge,  and  his  decision  will  not  be  disturbed  on 
appeal  unless  there  is  a  clear  abuse  of  discretion.  VaUotis  v. 
Utah-Apex  Mining  Co.,  151. 

24.  Rea'iew  of  Questions  of  Fact.  By  constitutional  provision, 
appeals  do  not  lie  on  questions  of  fact  in  law  cases.  Valiotii 
V.  Utah-Apex  Mining  Co.,  151. 
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25.  Review  of  Ruling  of  Motion  fob  New  Tbial.  Appellate  Court 
will  examine  evidence  to  ascertain  whether  there  is  a  sub- 
stantial conflict  or  whether  there  is  substantial  evidence  to 
support  verdict,  and  if  there  is  a  substantial  (conflict  will  hold 
that  lower  court  did  not  abuse  its  discretion  in  refusing  new 
trial,  but  if  evidence  is  incredible  or  inherently  improbable 
or  inconsistent  with  natural  laws  as  to  impel  conclusion  that 
the  verdict  is  result  of  mistake,  prejudice,  or  passion,  court 
will  hold  lower  court  in  error  notwithstanding  some  conflict 
in  the  evidence.    Valiotis  v.  Utah-Apex  Mining  Co,,  151. 

26.  Harmless  Ebbob  in  EjXClusion  of  Documentabt  Evidence 
Othebwise  Developed.  In  a  plate  glass  Insurer's  action 
against  a  garage  keeper  for  damages  through  the  negligence 
of  the  keeper's  employ^  in  backing  an  auto  bus  into  a  hotel 
front,  exclusion  from  evidence  of  a  book  of  accounts  between 
defendant  garage  keeper  and  a  third  person,  who  drove  the 
bus  on  a  percentage  basis,  held  harmless  to  defendant,  who 
testified  at  great  length  and  without  contradiction  as  to  his 
business  and  settlements  with  the  bus  operator.  N.  Y,  Plate 
Glass  Ins,  Co.  v,  Martines,  292. 

ASSAULT  AND  BATTERY. 

1.  Homicide — Justification  at  Common  Law.  Under  the  com- 
mon law,  the  rule  was  that  homicide  or  an  assault  with  a 
deadly  weapon  could  not  be  justified  in  the  defense  of  habita- 
tion, property,  or  person,  unless  there  was  an  actual  necessity 
for  the  act.    State  v.  Terrell,  314. 

2.  Justification  in  Defense  of  Pbopebty.  In  a  prosecution  for 
assault  with  a  deadly  weapon  with  intent  to  do  bodily  harm, 
accused  having  shot  one  burglarizing  his  rabbit  pens,  the  fact 
as  to  whether  or  not  there  was  a  reasonable  necessity  for 
the  shooting  under  Comp.  Laws  1917,  section  8032,  was  a  ques- 
tion to  be  determined  from  the  testimony  by  the  jury  under 
proper  instructions.    Btate  v.  Terrell,  314. 

3.  Justification  of  Assault  with  Deadly  Weapon.  The  same 
rules  of  law  are  applicable  with  respect  to  justification  in  cases 
of  assault  with  a  deadly  weapon  with  intent  to  do  bodily 
harm  as  in  cases  of  homicide,  and  one  accused  of  such  an 
assault  may  invoke  Comp.  Laws  1917,  section  8032,  relating 
to  justifiable  homicide.    State  v.  Terrell,  314. 

4.  Homicide — ^Fobce  Must  be  Rf^asonably  Necessabt  to  Consti- 
tute Justification.  Homicide  or  an  assault  with  a  deadly 
weapon  cannot  be  justified  under  Comp.  Laws  1917,  section 
8032,  unless  in  the  necessary  defense  of  habitation,  property, 
or  person,  and,  if  the  necessity  fails,  the  right  to  invoke  the 
statute  fails,  and.  although  the  necessity  need  not  be  real, 
it  must  be  reasonably  apparent,  and  the  resistance  offered 
in  good  faith,  upon  reasonable  grounds  of  belief  that  the  in- 
vasion of  some  right  created  by  the  statute  is  being  made 
by  the  offender,  in  which  case  only  such  force  may  be  em- 
ployed as  may  be  reasonably  required  to  successfully  repel 
the  invader,  in  view  of  section  8033  and  section  8561,  subd.  2. 
State  V.  Terrell,  314. 
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ATTORNEY  AND  CUENT. 

Counsel's  Admission  of  Conclusion  of  Law  Not  Binding  on 
Client  ob  Coubt.  Counsel's  admission  of  a  legal  conclusion 
is  binding  neither  on  his  client  nor  on  the  court;  it  being  the 
court's  duty  to  declare  the  law  as  it  exists,  regardless  of  con- 
cessions.   In  re  Hansen's  Estate,  23. 

BANKS  AND  BANKING. 

1.  Complaint  in  Action  on  Double  Liability  of  Shabeholmss. 
The  allegations  of  a  complaint  by  a  receiver  of  an  insolvent 
bank  seeking  to  enforce  the  double  liability  of  stockholders, 
that  the  bank  was  hopelessly  insolvent,  and  that  its  assets 
were  insufficient  to  pay  its  debts,  and  that  it  was  necessary  to 
collect  the  full  amount  of  the  statutory  stockholders'  UabUity, 
sufficiently  show  the  necessity  of  enforcing  stockholders'  lia- 
bility.   Lynch  V.  Jacobsen,  129. 

2.  Receiveb  Mat  Enfobce  Stockholdebs'  Liabilitt.  Under  Laws 
1911,  chapter  25,  section  34,  providing  that  a  receiver,  if  ap- 
pointed for  a  bank,  shall,  under  direction  of  the  court,  take 
possession  of  the  assets  of  every  description,  and  may,  if 
necessary  to  pay  the  debts,  enforce  all  the  individual  liabilities 
of  stockholders,  a  receiver  is  not  limited  to  the  general  assets, 
but,  may,  under  order  of  court,  enforce  the  stockholders'  lia- 
bility.   Lynch  v,  Jacohsen,  129. 

3.  Enfobckment  of  Stockholdebs*  Liabilitt.  Receiver  of  insol- 
vent bank  who  finds  it  necessary  to  enforce  stockholders' 
double  liability  may  sue  as  many  of  the  stockholders  in  one 
and  the  same  action  as  may  be  most  convenient,  indeed,  if  he 
wish,  he  may  sue  all  stockholders  in  a  single  action;  and  for 
the  same  reason  a  stockholder  sued  separately  may,  where  the 
rights  of  others  would  not  be  prejudiced,  have  his  case  heard 
in  connection  with  cases  against  other  stockholders.  Lynch  v, 
Jacohsen,  129. 

4.  Enfobcbment  of  Double  Liabilitt  of  Stockholdebs.  Where 
Constitution  provides  double  liability  for  bank  stockholders  in 
favor  of  creditors,  but  does  not  fix  how  it  shall  be  enforced  the 
bank's  creditors  may  enforce  the  liability  in  an  ordinary 
action,  either  at  law  or  yln  equity,  though  it  seems  that  actions 
in  equity  have  the  preference  under  such  circumstances. 
Lynch  v,  Jacohsen,  129. 

5.  Enfobcbment  of  Stockholdebs'  Double  Liabilitt.  It*  is  not 
essential  to  the  enforcement  of  double  liability  imposed  by  law 
upon  bank  stockholders  that  all  of  the  bank's  assets  be  first 
exhausted,  where  it  is  apparent  that  the  bank  is  insolvent 
Lynch  V.  Jacohsen,  129. 

6.  Deteemination  of  Double  Liabilitt  of  Sh^beholdebs.  The 
order  or  judgment  of  the  court  declaring  a  bank  insolvent  and 
finding  that  it  is  necessary  to  enforce  the  stockholders'  ad- 
ditional liability  to  pay  the  bank's  debts  in  the  absence  of  fraud 
or  collusion,  is  conclusive  upon  stockholders,  and  they  may 
not  assail  it  save  in  a  direct  proceeding.  Lynch  v.  Jacohsen, 
129. 
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7.  Enforcement  of  Double  Liability  of  Stockholders.  Where 
constitutional  provision  imposing  double  liability  on  stockhold- 
ers of  banks  fails  to  determine  by  whom  the  liability  for  bene- 
fit of  creditors  may  be  enforced,  the  Legislature  may  at  any 
time  determine  who  may  sue  the  stockholders  and  what  the 
nature  of  the  procedings  shall  be.    Lynch  v.  Jacobsen^  129. 

8.  Receiver  May  Enforce  Double  Liability  of  Stockholders. 
Where  Constitution  imposes  a  double  liability  for  benefit  of 
creditors  on  bank  stockholders,  a  receiver,  appointed  to  take 
charge  of  an  insolvent  bank's  assets  and  wind  up  its  affairs, 
may  sue  to  enforce  the  liability.    Lynch  v.  Jacobsen,  129. 

9.  Determination  of  Double  Liability  of  Shareholders.  The 
order  or  judgment  of  the  court  declaring  a  bank  insolvent  and 
finding  that  it  is  necessary  to  enforce  the  stockholders'  addi- 
tional liability  to  pay  the  bank's  debts,  in  the  absence  of  fraud 
or  collusion  is  conclusive.    Lynch  v.  Jacobsen,  129. 

BILL  OF  EfXCEPTIONS.    See  "Appeal  and  Error,"  "EbccEPTiONS." 

BREACH  OF  CONTRACT.    See  "Contracts,"  "Trial." 

BROKERS. 

1.  Performance  of  Condition  Subsequent  Must  be  Pleaded.  In 
a  broker's  action  for  commission,  where  defendants  failed  to 
plead  as  a  defense  that  a  condition  subsequent  embraced  in  the 
sale  contract  had  not  been  performed,  it  was  not  error  to  refuse 
defendant's  offered  testimony  thereou.  Associated  Inv.  Co, 
V,  Cayias,  377. 

2.  Admissibility  of  Evidence  of  Principal's  Breach  op  Con- 
tract. In  a  broker's  action  for  commission  on  the  sale  of  a 
pool  hall,  testimony  tending  to  show  defendants'  refusal  to 
carry  out  the  terms  of  the  contract  held  admissible.  Asso- 
ciated Inv,  Co,  V,  Cayias,  377. 

3.  Broker  Suing  for  Commission  Need  Not  Plead  and  Prove  Con- 
dition Subsequent.  In  broker's  action  for  commission  on  sale 
of  a  pool  hall,  where  sale  contract  provided  that  it  was  to  be 
null  and  void  if  purchaser  could  not  secure  rental  of  the 
hall  at  a  certain  sum  per  month,  plaintiff  was  not  required  to 
plead  or  prove  the  ability  of  the  purchaser  to  procure  the  hall 
at  such  rental,  that  being  a  matter  of  defense,  as  a  condition 
subsequent,  and  not  a  condition  precedent.  Associated  Inv,  Co, 
V.  Cayias,  377. 

BURGLARY.    See  "Assault  and  Battery,"  "Criminal  Law." 

1.  Rabbit  Pens  May  be  Burglarized.  Rabbit  pens  in  a  back  yard 
permanently  constructed  for  the  purpose  of  housing  rabbits 
are  embraced  within  the  kind  of  structures  that  may  be  bur- 
glarized, under  Comp.  Laws  1917,  section  8259.  State  v, 
Terrell,  314. 
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CARRIERS. 

1.  Persons  at  Station  About  Train  Time  Intending  to  Take  Pas- 
sage ABE  "Passengebs."  Where  plaintiff  called  at  railroad  com- 
pany's station  about  'noon  expecting  a  pass,  and,  being  in- 
formed that  the  pass  had  not  arrived,  but  would  arrive  by 
mail  on  the  noon  train,  repaired  to  a  nearby  town  and  ob- 
tained the  pass,  returning  to  the  station  before  the  train  was 
due,  and,  though  the  night  was  cold,  and  it  was  customary  to 
keep  open  the  waiting  room  on  cold  nights,  and  the  agent 
knew  that  plaintiff  would  return  and  heard  him  outside,  was 
refused  admission,  plaintiff  must  be  deemed  a  "passenger" 
and  entitled  to  recover  for  injury  from  exposure;  for  the  re- 
lation of  passenger  and  carrier  begins  as  soon  as  one  in- 
tending in  good  faith  to  become  a  passenger  enters  in  a  law- 
ful manner  upon  the  carrier's  premises  for  that  purpose. 
Hansen  v.  Oregon  Short  Line  R»  Co.,  577. 

2.  Carbieb  Owes  Same  Duty  to  Gratuitous  Passenger  as  Others. 
A  carrier  owes  the  same  duty  to  a  gratuitous  passenger  riding 
on  a  pass  as  to  others.  Hansen  v.  Oregon  Short  Line  R.  Co., 
577. 
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CIVIL  DEATH.    See  "Oobpobationb.*' 

CLAIM   AND   DELIVERY.    See   "Pleading."   "Replevin." 
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CONDITION  SUBSEQUENT.     See  "BROKERS." 
CONSTITUTIONAL  LAW.    See  "Master  and  Servant." 

1.  Courts  May  Not  Strike  Down  Laws  Because  Lacking  in 
Detail.  The  courts  may  not  strike  down  laws  or  refuse  their 
enforcement  because  they  may  be  Imperfect  or  lacking  In  some 
detail;  It  being  the  duty  of  the  court  to  enforce  the  law  as  It 
finds  It,  regardless  of  what  the  results  in  a  particular  case 
may  be.    Woodcock  v.  Board  of  Education,  458. 

2.  Provision  ^r  Double  Liability  op  Bank  Stock  is  Self-bxb- 
cuTiNG.  A  constitutional  provision  imposing  double  liability 
on  bank  stockholders  is  self-executing.    Lynch  v,  Jacohaen,  129. 

3.  Enforcement  of  Double  Liability  on  Bank  Stock.  The  right 
to  enforce  the  double  liability  imposed  by  Const,  art.  12,  sec- 
tion 18,  on  bank  stockholders  for  the  benefit  of  creditors,  is 
not  given  by  the  Constitution  to  creditors;  and,  while  not 
technically  an  asset  of  the  corporation,  it  was  competent  for 
the  Legislature  to  provide  as  It  did  by  Laws  1911,  chapter  25, 
section  34,  for  enforcement  of  such  liability  by  a  receiver  ap- 
pointed on  Insolvency  of  a  bank.    Lynch  v,  Jacohsen,  129. 

4.  Self-excuting  Provisions  F^ino  Liability  of  Bank  Stock- 
holders. Where  the  Constitution  Imposes  a  liability  without 
prescribing  a  remedy,  its  provision  is  a  mere  limitation  on  the 
power  of  the  Legislature  which  may  fix  a  remedy,  but  until 
the  Legislature  acts  the  courts  will,  the  constitutional  pro- 
vision being  self-executing,  enforce  the  liability  In  accordance 
with  some  known  remedy.    Lynch  v.  Jacohsen,  129. 

5.  Change  of  Mode  of  Enforcement  of  Double  Liability  of 
Stockholders.  Where  state  Constitution  imposes  a  double  lia- 
bility on  bank  stockholders,  the  method  of  enforcing  the  lia- 
bility may  be  changed  by  the  Legislature,  provided  such 
change  does  not  affect  or  enlarge  the  liability  of  the  stock- 
holders, and  the  Constitution  does  not  Itself  provide  a  method 
of  precedure.    Lynch  v.  Ja^iohsen,  129. 

6.  Statutes  Held  Valid  Unless  Clearly  Unconstitutional.  A 
legislative  act  cannot  be  stricken  down  on  the  ground  that  It 
Is  unconstitutional  unless  It  is  clearly  and  palpably  so. 
Lynch  V.  Jacobsen,  129. 

7.  Due  Process  Denied  by  Setting  Aside  Divorce  Decree  With- 
out Notice.  To,  set  aside  a  divorce  decree  granted  the  wife 
without  notice  and  an  opportunity  to  be  heard  would  deny  due 
process  of  law  as  the  Interlocutory  decree  gave  the  wife  per- 
sonal and  property  rights,  of  which  she  could  be  deprived 
only  by  due  process  of  law.    Rasmussen  v.  Call,  597. 

CONTRACTS.    See  "Reformation   of  Instruments." 

1.  Rescission  fob  Breach  Relieving  Injured  Party  from  Fur- 
ther Performance.  Where  a  contract  Is  entire,  and  remains 
executory  In  whole  or  in  part,  and  one  party  commits  a  breach 
of  his  duty,  and  the  other  Is  not  in  default,  the  latter  may 
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rescind  and  be  relieved   from   further  performance.     Pool  v. 
Matter,  288. 

2.  Acceptance  Without  Knowi^doe  of  Defects  Not  Effkctite 
TO  Waive  Defects.  Where  a  subcontractor  doing  the  painting 
on  a  school  building,  after  being  warned  that  defective  ma- 
terials would  not  be  accepted,  falsely  assured  the  inspector 
for  the  school  authorities  that  the  materials  used  were  sub- 
stantially those  specified  in  contract,  any  acceptance  of  the 
work  based  on  such  false  representations  of  the  subcontractor 
is  not  binding  so  as  to  prevent  the  general  contractor,  who 
would  be  required  to  make  the  deficiency  good,  from  recover- 
ing from  the  subcontractor  damages  resulting  from  his  failure 
to  comply  with  the  specifications.  Board  of  Education  of  Stilt 
Lake  City  v.  West,  357. 

3.  Waiver  of  Defective  Performance  bt  Part  Payment.  Pay- 
ment by  contractor  to  subcontractor  of  a  sum  to  apply  on  the 
subcontract,  made  before  contractor  knew  that  materials 
used  by  subcontractor  were  inferior  and  not  in  substantial 
compliance  with  the  specifications  and  contract,  was  not  a 
waiver  of  such  defects.  Board  of  Education  of  Salt  Lake  City 
V.  West,  357. 

4.  Necessity  of  Instructions  as  to  Rights  of  Parties  Under 
Unambiguous  Contract.  Where  the  terms  of  a  written  con- 
tract sued  upon  are  neither  ambiguous  nor  uncertain,  it  is 
the  duty  of  the  court  to  construe  the  contract  and  to  advise 
the  jury  of  the  respective  rights  of  the  parties  thereunder. 
Armstrong  v.  Larsen,  347. 

CONTRIBUTORY    NEGLIGENCE.    See   "Master   and   Servant." 

CORPORATIONS. 

1.  New  Corporation  Organized  by  Seixer's  Stockholders  Liabix 
for  Seixer*8  Debts.  The  management  of  one  corporation  may 
organ fze  another  and  transfer  its  property  to  the  new  corpora^ 
tion.  but  if  it  does  so,  even  with  the  consent  of  all  its  stock- 
holders, the  new  corporation  is  liable  for  the  debts  of  the  other 

•  to  the  extent  of  the  value  of  the  property  received;  and.  as- 
suming that  such  conveyance  was  not  void  unless  fraudulent, 
nor  for  the  purnoee  of  hindering  or  defrauding  creditors,  the 
creditors  still  have  the  right  to  follow  the  property  thus 
transferred.    Hoggan  v.  Price  River  Irr,  Co,  et  al.,  170. 

2.  STOCKHOLDERS'  ON    TRANSFER  TO  NeW   CORPORATION   HAVING   SAMB 

Directors.  Not  Liable  for  Ultra  Vires  Acts.  Evidence  "held 
not  to  show  transactions  by  which  debtor  corporation  was 
stripped  of  all  its  property  resulted  from  fraud  or  bad  faith 
of  the  directors,  or  that  there  was  any  dissipation  of  assets 
in  making  such  conveyances,  or  any  Intent  that  such  transac- 
tions should  be  of  advantage  to  the  directors  of  both  the  selling 
and  buying  corporation,  except  perhaps  incidentally  as  stock- 
holders and  defendants  in  creditors'  action,  and  those  stock- 
holders who  were  not  directors  of  the  debtor  corporation  at 
the  time  of  such  transfer  were  not  accountable  for  the  cor- 
poration's illegal  or  ultra  vires  acts.  Hoggan  v.  Price  River 
Irr.  Co.  et  al.,  170. 
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3.  Payment  of  Notes  to  Directob  When  Corpobation  Was  In- 
solvent. Where  a  corporation  was  willing  to  make  unusually 
liberal  discounts  to  a  stockholder  purchasing  its  notes,  the  pur- 
chaser would  not  for  such  reason  be  charged  with  fraud  or 
dishonesty,  but  if  such  purchaser  was  a  director  when  present- 
ing the  purchase  notes  for  payment,  and  the  company  was 
then  insolvent,  he  would  not  be  justified  in  accepting  and 
appropriating  shares  in  a  new  corporation  in  payment  of  such 
debts,  thus  depriving  other  creditors  of  a  fund  to  which  they 
were  entitled,  and  as  director  he  must  be  presumed  to  know 
the  corporation's  financial  condition.  Hoggan  v.  Price  River 
Irr.  Co,  et  al,,  170. 

4.  Rights  of  Officebs  and  Stockholwcbs  Under  Creditors'  Bill. 
Where  individual  stockholders,  defendants  in  a  creditor's  suit, 
paid  out  their  money  for  the  corporation  a  stockholder,  who  was 
not  a  director  of  the  debtor  corporation,  had  a  right  to  accept 
a  preference  by  payment  in  corporate  stock  whether  the  com- 
pany *was  insolvent  or  not,  but  a  director  of  an  insolvent 
corporation  had  no  right  to  do  so  whether  he  became  creditor 
as  guarantor,  indorser,  or  surety.  Hoggan  v.  Price  River  Irr, 
Co.  et  al,  170. 

5.  Rights  or  Creditcas  on  Transfer  of  Property  to  New  Cob- 
poeation — Sales.  A  trust  agreement,  under  which  all  the 
property  of  the  debtor  corporation  was  transferred  to  a  new 
corporation,  construed  and  held  to  prorlde  that  the  proceeds 
of  sale  of  water  shares  would  be  applied  first  to  pay  the  debts 
of  the  company  incurred  in  connection  with  the  construction 
of  its  irrigation  project,  excepting  only  a  loan  from  the  state, 
so  that  a  creditor  of  the  company  was  entitled  to  payment  out 
of  the  proceeds  of  stock  sales.  Hoggan  v.  Price  River  Irr,  Co,, 
170. 

6.  Acts  of  Defunct  Corporation  Absolutely  Void  and  Not  Sub- 
ject TO  Ratification.  Any  acts  of  its  officers  in  the  nature 
of  a  new  business  not  looking  to  a  winding  up  of  the  affairs  df 
the  corporation,  were  wholly  void  and  could  not  be  ratified 
by  the  corporation,  notwithstanding  Comp.  Laws  1917,  section 
870.    Houston  et  al,  v,  Utah  Lake,  etc,  Co.,  393. 

7.  Corporation  Forfeiting  Charter  Not  De  Jure  ob  De  Facto. 
It  was  then  civilly  dead,  and  was  neither  a  de  Jure  nor  a 
de  facto  corporation,  and  had  no  power  except  to  wind  up  its 
affairs  under  Comp.  Laws  1917,  section  870.  Houston  et  ai  v, 
Utah  Lake,  etc,  Co,,  393. 

8.  Could  Not  Pubchase  Cobpobate  Stock  of  Anotheb  Corpora- 
tion After  Forfeiture  of  Charter.  Acts  of  officers  of  the 
corporation  in  subsequently  purchasing  corporate  stock  of  an- 
other corporation  were  absolutely  void,  such  acts  not  looking 
to  the  assembling  of  its  assets  or  the  winding  up  of  the  business 
under  Comp.  Laws  1917,  section  870,  especially  where  such 
corporation,  while  existent,  had  no  authority  or  power  to  pur- 
chase corporate  stock.  Houston  et  oL  v.  Utah  Lake,  etc,  Co,, 
393. 

9.  Authority  of  Pbesident  Died  With  Corporation.  Where  the 
right  of  a  corporation  to  do  business  was  annulled  and  its 
charter  forfeited  because  it  failed  to  pay  the  state  corporation 
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license  tax,  any  authority  that  the  president  of  the  corpora- 
tion had  by  virtue  of  resolutions  of  the  board  of  directors  died 
with  the  corporation.    Houston  et  al.  v,  Utah  Lake,  etc,  Co^  393y, 

10.  World  Must  Take  Notice  of  Governor's  Proclamation  of 
Forfeiture  of  Charter.  A  proclamation  of  the  Grovemor  of 
the  state  to  forfeit  the  charter  of  a  corporation  because  it 
failed  to  pay  the  state  license  tax  was  notice  to  all  the  world 
that  thereafter,  unless  reinstated  within  the  time  by  law  pro- 
vided, the  corporation  had  no  right  and  no  power  to  engage  in 
any  business  whatever,  except  such  as  would  be  necessary 
for  the  purpose  of  winding  up  its  affairs.  Houston  et  al.  v, 
Utah  Lake,  etc.,  Co.,  393. 

11.  "Ultra  Vires"  Act  an  Act  Beyond  Powers.  An  "ultra  vires" 
act  is  an  act  beyond  the  powers  of  the  corporation.  Houston  v, 
Utah  Lake,  etc.,  Co.,  393. 

COSTS.    See  "Appeal  and  Error." 

1.  New  Action  Held  Not  Presumptively  Vexatious  bo  as  to 
Stay  Second  Action  Until  Payment  of  Costs.  Where  an 
action  is  dismissed  without  prejudice,  a  second  action  com- 
menced within  due  time,  under  Comp.  Laws  1917,  sections  6484, 
684S,  6859,  is  not  presumptively  vexatious,  and  the  trial  court 
cannot,  in  the  absence  of  a  showing  that  the  second  suit  is  in 
fact  vexatious,  grant  an  order  suspending  further  proceeding 
In  the  cause  until  payment  of  a  Judgment  for  cost  rendered  in 
the  first  case.    Peterson  v.  Evans,  Judge,  505. 

2.  Costs  Divided  Where  Error  in  Judgment  Was  One  Only  of 
Computation.  Where  the  findings  of  fact  of  the  District  Court 
were  correct,  and  the  only  error  in  the  Judgment  was  one  of 
computation,  costs  will  on  appeal  be  divided,  though  the  cause 
was  remanded,  with  direction  to  correct  the  error.  Board  of 
Edtuxition  of  Salt  Lake  City  v.  West,  357. 

COUNTIES.    See  "Highways." 

Right  of  County  Commissioners  to  Obstruct  Highways. 
The  county  officials  have  a  lawful  right  to  temporarily  obstruct 
highways  under  their  Jurisdiction  for  purpose  of  making  im- 
provements and  repairs,  and  this  right,  when  properly  exer- 
cised, is  paramount  to  the  right  of  the  public  to  free  and  unob- 
structed travel.    Shepard  v.  Utah  Light  d  Traction  Co.,  186. 

COURTS. 

Premature  Appeal  from  City  to  District  Court.  Under  Comp. 
Laws  Utah  1917,  section  7514,  where  no  Judgrment  was  actually 
entered  in  the  city  court  until  January  9th,  notice  and  under- 
taking on  appeal  filed  by  defendant  the  preceding  December 
9th  were  premature  and  ineffectual  for  purposes  of  an  appeal 
to  the  District  Court,  despite  a  stipulation  of  the  parties  that 
the  clerk  might  enter  Judgment  dated  nunc  pro  tunc  as  of 
November  26th.    Thornton  et  ah  v.  Evans,  Judge,  et  al.,  268. 


Digitized  by 


Google 


55  Utah]  Criminal  Law  627 

CRIMINAXi'    LAW.    See     "Assault    and     Battery,"     "Burglary," 
"Rape." 

1.  Instructions  as  to  Justiflable  Homicide  Erroneous.  In  a 
prosecution  for  assault  with  a  deadly  weapon  with  intent  to 
do  bodily  harm,  instructions  defining  burglary,  and  stating 
that  "one  may  kill  to  save  life  or  limb  or  prevent  a  great 
crime,  *  *  *  but  not  to  restrain  commission  of  a  misde- 
meanor," and  "a  felony  is  a  crime  which  may  be  punishable 
with  death  or  imprisonment  in  the  state  prison,"  and  that 
"every  other  crime  is  a  misdemeanor,"  were  erroneous,  where 
the  court  failed  to  state  whether  burglary  constituted  a  "great 
crime,"  a  felony,  or  a  misdemeanor,  or  whether  burglary  was 
punishable  by  imprisonment  in  the  state's  prison,  but  in- 
structed that  larceny  is  "a  secret  crime  not  attended  with 
force,"  and  the  "killing  of  one  person  by  another  or  the  at- 
tempt to  kill  to  prevent  larceny  of  a  small  amount,  such  as 
petit  larceny,  is  not  Justified";  the  complaining  witness  having 
been  shot  while  burglarizing  a  rabbit  pen.    State  v.  Terrell,  314. 

2.  Refusal  to  Give  REQUESTEa)  Instruction  Concerning  Justifi- 
t^ATiON  Error.  In  a  prosecution  for  assault  with  a  deadly 
wpapon  with  intent  to  inflict  bodily  harm,  defendant  having 
shot  another  who  was  burglarizing  his  rabbit  pen,  a  request 
for  an  instruction,  "If  you  believe  that  when  complaining  wit- 
ness, R.,  was  shot  he  was  committing  a  burglary  and  stealing 
defendant's  rabbits,  then  defendant  was  Justified  in  shooting," 
although  such  instruction  could  not  have  been  properly  given 
without  a  qualification,  rendered  it  error  for  the  court  not  to 
give  the  substance  of  such  instruction  with  proper  qualifica- 
tions.   State  V,  Terrell  314. 

6.  Preliminary  E^lamination  May  be  Waived  by  Accused  Alone. 
A  preliminary  examination  is  a  substantial  right  of  one  ac- 
cused of  a  felony,  and  when  he  waives  that  right  it  must  be 
of  his  own  choice,  not  because  an  arresting  officer  insists  upon 
the  waiver.    State  v.  Overson,  230. 

(5.  Instruction  Omitting  Essential  Element.  Instruction  as  to 
possession  of  recently  stolen  property  by  defendant,  prosecuted 
for  burglary,  held  misleading,  in  that  it  omitted  essential  ele- 
ment that  accused's  presence  at  the  place  where  the  proplerty 
was  stolen  or  the  burglary  committed  must  have  been  at  or 
near  the  time  when  the  crime  was  committed.  State  v.  Over- 
son,  230. 

T.    Instructions    Assuming    Facts.    Instructions    which    assume 
that  there  is  evidence  before  the  jury  tending  to  prove  material 
^  facts,  when  there  is  no  such  evidence,  are  improper.    State  v. 
'     Overson,  230. 

8.  Instructions  as  to  Possession  of  Stolen  Goods.  In  instruc- 
tion relative  to  possession  of  recently  stolen  property,  the  cir- 
cumstances should  have  been  submitted  to  Jury  without  state- 
ment that  they  "may  raise  a  presumption  of  guilt  in  the  pos- 
sessor."   Staie  V.  Overson,  230. 

9,  Giving  Instruction  Not  Supported  by  Evidence  Reversible 
Ebbor.    Instruction,  that,  if  possession  of  recently  stolen  prop- 
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erty  Is  accompanied  with  such  evidence  as  the  defendant's 
Inlying  false,  incredible,  or  contradictory  accounts  of  the  man- 
ner of  acquiring  it,  his  attempting  to  conceal  it,  or  his  being 
so  near  to  the  place  where  the  property  was  stolen  or  the 
building  entered  as  to  create  criminating  circumstances  against 
him,  such  and  other  like  circumstances  may  create  a  presump- 
tion of  guilt  in  possessor,  requires  reversal;  there  being  no 
evidence  to  support  the  instruction.    State  v.  Overson,  230. 

10.  Revebsible   EiBBOB   FOB   Pbosecuting  Attobnet  to   Tell   Jubt 

THAT  IT  WAS  AOAINST  LaW  TO  IMPEACH  DEFENDANT.      lU  B  CTim- 

inal  prosecution,  it  was  prejudicial  error  for  the  prosecuting 
attorney  in  his  closing  argument  to  the  jury  to  state  that  it 
was  against  the  law  to  impeach  the  defendant  for  truth  and 
veracity  until  he  himself  had  first  put  his  reputation  in  issue, 
the  court's  only  caution  being  that  the  Jury  should  pay  no 
attention  to  what  counsel  said,  but  should  confine  their  de- 
liberations to  the  evidence  where  the  liberty  of  the  defendant 
depended  upon  the  statement  of  one  witness  as  against  the 
statements  of  others.    State  v,  Scott,  553. 

11.  LaTTTUDE     in     CbOSS-EXA  Ml  NATION     NOT     DtSTDBBED     BXCCPT     FOB 

Abuse  of  Discbetion.  While  it  is  true  that  much  latitude 
must  be  allowed  to  the  trial  courts  in  permitting  cross-exami- 
nation of  witnesses,  and  that  their  rulings  in  that  regard  will 
not  be  disturbed,  unless  it  is  made  to  appear  that  the  dis- 
cretion with  which  the  law  invests  them  has  been  abused,  yet 
when  it  is  manifest  that  legitimate  bounds  of  cross-examina- 
tion by  the  state  of  its  own  witness  have  been  exceeded  to  the 
prejudice  of  the  defendant  a  Judgment  of  conviction  cannot 
stand.    State  v.  Scott,  563. 

12.  Otheb  Acts  op  Intebcoubsb  Between  Pbosbcutbiz  and  Ac- 
cused teoiNABiLT  Competent.  That  the  prosecutrix  in  a  rape 
case  has  had  intercourse  with  the  defendant  at  other  times 
than  the  one  in  question  may  ordinarily  be  shown.  State  v. 
Scott,  558. 

13.  Remabk  by  Ooubt  that  Witness  Intebbogatsd  Need  Not  In- 
cbiminate  Himself  Held  Impbopeb.  In  a  criminal  prosecu- 
tion, where  defendant  produced  a  witness  to  testify  that  the 
general  reputation  of  the  prosecutrix  for  truth  and  v^ucity 
was  bad,  and  the  prosecuting  attorney  on  cross-examination 
asked,  "What  is  your  reputation  for  truth  and  veracity?"  the 
court's  ruling,  "I  don*t  think  he  is  required  to  convict  or 
incriminate  himself,"  was  improper  as  necessarily  destroying 
the  whole  effect  of  the  witness'  impeaching  testimony.  State 
V.  Scott,  553. 

14.  Excluding  Testimony  fob  Wbono  Reason  Not  Bbbob.  If  the 
ruling  of  the  court  in  excluding  testimony  was  right  for  any 
reason,  the  court  committed  no  error.    State  v,  Overson,  230. 

15.  Coubts  Take  Judicial  Notice  of  Natubal  Laws  and  Tims  or 
Sunset.  Courts  are  bound  to  take  Judicial  notice  of  natural 
laws,  and  hence  that  at  Mllford  the  sun  set  on  the  evening 
of  December  13th  at  five  o'clock,  that  darkness  of  night  set 
in  at  six  o'clock,  and  that  it  was  completely  dark  before  seven 
o'clock  and  that  the  sun  passes  below  the  horizon  more  nearly 
perpendicularly  in  winter  than  in  summer,  and  that  twilight 
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is  correspondingly  shorter  in  winter  than  it  is  In  summer. 
State  V.  ScQtt,  553. 

16.  JuBY  Should  be  Instructed  that  Pbosbcutbix  Has  Intebest 
IN  Result  of  Case.  In  a  prosecution  for  rape,  the  court  erred 
in  instructing  that  it  was  the  province  of  the  Jury  to  weigh  the 
testimony  of  the  female  "as  of  any  other  witness  testifying  in 
the  case/'  since  the  court  should  point  out  that  the  prosecu- 
trix necessarily  has  a  greater  interest  in  the  result  of  such 
case  than  a  disinterested  witness  would  have,  and  that  the 
Jury  should  consider  and  weigh  her  testimony  with  that 
fact  in  mind.    State  v,  Scott,  553. 

17.  Recobd  Not  Showing  EMdence,  Ovebbulung  of  Motion  to 
Quash  Sustained.  Where  bill  of  exceptions  shows  that  hear- 
ing was  had  on  motion  to  quash  information,  and  that  Uie 
court  heard  evidence .  which  the  record  fails  to  show,  the  pre- 
sumption is  that  evidence  was  sufficient  to  Justify  trial  court 
in  overruling  motion.    State  v.  Overson,  230. 

18.  Misleading  Instbuction  as  to  Evidence.  When  evidence  la 
referred  to  in  an  instruction,  it  should  not  be  stated  in  a 
manner  to  mislead  Jurors  or  to  cause  confusion  in  their  minds. 
State  V,  Overson,  230. 

19.  Heabsat  Evidence  of  Admission  of  Thibo  Pebson  Inadmis- 
sible. In  prosecution  for  burglary,  testimony  of  wife  that  her 
husband,  who  had  been  arrested  on  the  same  charge,  tried, 
and  discharged,  stated  that  he  got  some  of  the  property  stolen 
at  a  named  place  when  he  was  alone,  was  hearsay  and  inad- 
missible.   State  V,  Overson,  230. 

20.  Genebal  Exception  to  Instbuction  Insufficient.  A  general 
exception  to  an  instruction  containing  difTerent  propositions, 
six  of  which  are  correct  statements  of  law,  is  not  available  on 
appeal.    State  v.  Overson,  230. 

21.  Definition  of  Reasonable  Doubt.  In  prosecution  for  burg- 
lary, instruction  defining  reasonable  doubt  as  "a  doubt  for 
which  you  can  give  a  reason,"  while  not  commended,  held  not 
prejudicial  error.    State  v.  Overson,  230. 

DAMAGES. 

Pbesumption  of  Damages  to  Genebal  Contbactob  by  Subcon- 
tractob's  Use  of  Defecttve  Matebial.  Where  a  subcontractor 
engaged  to  paint  a  school  building  used  defective  materials 
which  did  not  comply  with  the  contract  and  which  would  not 
last  so  well  as  those  specified,  the  general  contractor  may 
recover  damages  resulting  from  the  subcontractor's  use  of 
defective  material;  there  being  no  presumption  that  the  school 
authorities  would  not  hold  the  general  contractor  to  strict  ac- 
countability and  require  compliance  with  the  specifications  of 
the  contract.    Board  of  Education  of  SaU  Lake  City  v.  West,  357. 

DENYING  DUE  PROCESS.    See  "Constitutional  Law." 

DIRECTED  VERDICT.    See  "Appeal  and  Ebbob." 
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DIVORCE. 

1.  Decree  Cannot  be  Set  Aside  Without  Notice  and  Opportunity 
TO  BE  Heard.  Comp.  Laws  1917,  section  3002,  providing  that  a 
decree  of  divorce  shall  become  absolute  six  months  after  its  en- 
try, unless  the  court  for  sufficient  cause,  on  Its  own  motion  or  the 
application  of  any  party,  otherwise  orders,  does  not  authorize 
the  court  to  set  aside  a  decree  of  divorce  granted  the  wife 
without  notice  to  her  and  an  opportunity  to  be  heard.  Rof- 
mussen  v.  Call,  597. 

2.  Right  to  Divorce  Absolute  and  Not  Discretionary.  The 
right  to  divorce  when  the  parties  are  before  the  court,  the 
pleadings  are  sufficient  to  support  a  decree,  and  the  degree 
of  proof  necessary  to  convince  the  court  that  there  are  suffi- 
cient grounds  is  present.  Is  absolute,  and  not  discretionary 
with  the  court,  in  view  of  Comp.  Laws  1917,  section  2999. 
Rasmussen  v,  Cally  597. 

3.  Husband's  Conveyance  of  Property  Jointly  Owned  with 
Wife  Held  Not  Void  as  to  Wife,  Thereafter  Procuring 
Divorce.  Husband's  conveyance'  of  his  Interest  In  property 
jointly  owned  with  wife,  not  constituting  a  homestead,  was  not 
void  as  to  wife,  who  thereafter  obtained  a  divorce,  in  which 
court,  under  Comp.  Laws  1917,  section  3000,  in  rendering  decree, 
determined  the  property  rights  of  the  parties;  the  husband 
having  had  the  right  to  sell  his  interest  without  wife's  consent, 
subject  only  to  wife's  one-third  interest  in  case  she  continued 
to  be  his  wife  and  survived  him,  notwithstanding  section  8346. 
Adamson  v.  Adamson,  544. 

4.  Complaint  Held  Insufficient  as  to  Creditors'  Biu..  Com- 
plaint, in  wife's  action  for  divorce- and  alimony' and  to  set  aside 
an  alleged  fraudulent  conveyance  of  real  property  from  hus- 
band to  his  father,  was  not  sufficient  as  a  creditors'  bill  where 
it  did  not  show  that  plalntifE  had  procured  a  judgment  or 
that  defendant  was  insolvent.    Adamson  v.  Adamson,  514. 

5.  Purchase  of  Property  From  Husband  on  Installments  Not 
Conclusively  Fraudulent.  The  fact  that  price  of  property 
purchased  from  husband  was  paid  in  installments  is  not  con- 
clusive of  fraud,  but  at  best  only  raises  a  presumption.  Adam- 
son V,  Adamson,  544. 

6.  Evidence  Held  to  Show  Purchase  of  Husband's  Property  in 
Good  Faith  and  for  Full  Value.  In  wife's  action  for  divorce 
and  for  cancellation  of  husband's  alleged  fraudulent  convey- 
ance of  interest  In  land  to  his  father,  evidence,  held  to  sup- 
port finding  that  the  father  purchased  the  property  in  good 
faith  and  paid  full  value  therefor.    AdijLmson  v.  Adamson,  544. 

7.  Refusal  of  Alimony  Held  Not  an  Abuse  of  Discretion. 
Where  wife  was  engaged  in  a  business  paying  her  about  $100 
a  month,  and  was  joint  owner  with  husband  in  property  rent- 
ing for  thirty  dollars  a  month,  and  where  husband  was  ad- 
dicted to  drink,  was  without  business,  and  had  no  property, 
except  the  joint  interest  with  the  wife  in  such  property  and  a 
small  lot  worth  less  than  |100,  the  court's  refusal  in  giving 
wife  a  divorce,  to  grant  her  alimony,  held  not  an  abuse  of 
discretion.    Adamson  v,  Adamson,  544. 
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8.  Husband's    Conveyance    of    Pboperty    Jointly    Owned    With 
•  Wife    Held    Not    Fraudulent.    Husband's    conveyance    of    his 

interest  in  property  jointly  owned  with  wife,  but  on  which 
they  did  not  reside,  was  not  fraudulent  as  to  the  wife,  who 
thereafter  secured  a  divorce  on  the  ground  of  desertion  and 
failure  to  provide  notwithstanding  Comp.  Laws  1917,  sections 
2908,  2992,  providing  respectively,  that  exemption  of  homestead 
shall  continue  in  favor  of  wife  upon  husband's  desertion,  and 
that  husband  cannot  remove  wife  from  homestead  without  her 
consent,  without  in  good  faith  providing  another  homestead; 
such  statutes  having  reference  only  to  "property  on  which  the 
husband  and  wife  reside.    Adamson  v,  Adamson,  544. 

9.  Granting  of  Alimony  Discretionary.  The  granting  or  with- 
holding of  alimony  is  a  matter  within  the  sound  discretion  of 
the  court.    Adamson  v,  Adamson,  5'44. 

DOUBLE  LIABILITY.  See  "Banks  and  Banking,"  "Constitu- 
tional Law." 

BASEMENTS. 

1.  Use  of  Words  of  Inheritance  in  Creating  Easement  Appurtic- 
NANT.  If  the  words  "heirs  and  assigns"  are  used  in  making 
a  reservation  of  easement  where  the  grantor  In  fact  retains 
no  land  that  can  be  benefited  by  the  easement,  the  use  of  the 
words  does  not  create  an  easement  appurtenant,  the  element  of 
a  dominant  estate  being  lacking,  and  it  is  only  an  easement  in 
gross;  but  if  the  deed  reserving  easement  refers  to  no  land 
of  the  grantor  to  which  the  easement  can  be  appurtenant,  but 
such  land  exists  or  existed,  the  fact  of  its  existence  may  be 
established  to  give  effect  to  the  words  used.    Ernst  v,  AUen,  272. 

2.  Reservation  of  Basement  Appurtenant  Without  Description 
OF  Retained  Land.  Where  the  owner  of  a  tract  of  land  con- 
veyed part  of  It,  reserving  to  herself,  her  heirs  and  assigns, 
an  equal  right  with  the  grantee,  his  heirs  and  assigns,  to  a 
right  of  way  for  vehicles,  foot  passengers,  animals,  etc.,  over  a 
strip  of  land  between  that  conveyed  and  that  retained,  the 
easement  thus  created  was  appurtenant  to  the  retained  land, 
though  such  retained  land  was  not  described  by  the  convey- 
ance.   Ernst  V.  Alien,  272. 

3.  "Easement  in  Gross."  An  "easement  In  gross"  is  a  mere  per- 
sonal  Interest  in  the  real  estate  of  another,  not  assignable 
or  inheritable,  and  being  so  exclusively  personal  that  the  owner 
cannot  take  another  person  In  company  with  him  (citing 
Words  and  Phrases,  Easement  in  Gross).    Ernst  v.  Allen,  272. 

4.  "Basement  Appurtenant."  An  "easement  appurtenant"  or 
easement  proper  is  a  privilege  which  the  owner  of  one  tene- 
ment has  the  right  to  enjoy  In  respect  to  that  tenement,  in 
or  over  the  tenement  of  another  person,  involving  the  idea  of 
two  distinct  tenements,  a  dominant  estate,  to  which  the  right 
is  accessorial,  and  a  servient  estate,  on  which  it  is  a  burden 
or  charge  (citing  Words  and  Phrases,  Easement.)  Ernst  v, 
Allen,  272. 
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EJUSDEM    GENEStlS.    See    "Intoxicatino    LiIQUOBS." 

EMINENT  DOMAIN. 

Exclusion  of  Industrial  Plants  From  Resiobncb  Distbict 
Not  Taking  of  Property  Without  Compensation.  Where  the 
creation  of  a  residence  district  would  extend  to  the  needs  of 
the  general  public,  the  power  to  regulate  or  prohibit  by  ordi- 
nance the  invasion  of  such  a  district  by  industrial  plants  ouslit 
not  to  be  questioned  on  the  ground  that  the  jBXclusion  of  an 
industrial  plant  would  be  the  taking  of  property  for  public  use 
without  just  compensation.  Salt  Lake  City  v.  Western  Foun- 
dry d  Stove  Repair  Works,  447. 

EMPLOYE.    See  "Master  and  Servant." 

EMPLOYER'S  LIABILITY.    See  "'Master  and  Servant." 

EVIDENCE.    See  "False  Pretenses." 

1.  EscTRiNsic  Proof  iNADBnssiBLE  to  Discharge  Agent  from  Per- 
sonal Liability.  In  an  action  to  recover  from  an  officer  of  a 
gold  mining  company  $200  paid  to  him  for  stock,  for  which  he 
receipted  individually  and  without  designation  as  such  officer, 
extrinsic  proof  that  he  acted  in  an  official  capacity  was  not 
admissible  to  discharge  him  from  liability.    Roe  v,  Schweitzer, 

2.  Possession  of  Deed  Carries  Presumption  of  Rbgularitt.  The 
possession  of  deed  regular  upon  its  face  carries  with  it  the 
presumption  of  regularity,  even  where  not  filed  until  after  the 
death  of  the  grantor.    In  re  Helin's  Estate,  572. 

3.  Judicial  Notice.  It  is  a  matter  of  common  knowledge  that  it 
is  lack  of  Judgment,  rather  than  want  of  knowledge,  which  min- 
imizes both  fear  and  caution  in  the  young  and  inexperienced 
mind.    Oroesheck  v.  Lakeside  Printing  Co,,  335. 

4.  Inference  Against  Party  from  Failure  to  Ritout  Adverse  EM- 
DENCE.  When  a  party  has  the  means  in  his  power  of  rebutting 
and  explaining  the  evidence  adduced  against  him,  if  it  does  not 
tend  to  the  truth,  omission  to  do  so  furnishes  a  strong  inference 
against  him.    Cram  et  ah  v.  Reynolds,  384. 

5.  Construction  of  Ambiguous  Instrument  in  View  of  Circum- 
stances AND  Situation.  An  instrument  attempting  to  create  an 
easement  should  be  read  in  the  light  of  surrounding  circum- 
stances, the  situation  of  the  parties,  and  property  involved, 
where  the  language  used  is  ambiguous  and  apparently  contra- 
dictory.   Ernst  V,  AUen,  272. 

6.  Witnesses  Competent  to  Testify  Regarding  Value  of  Auto- 
mobile. Witnesses  with  experience  in  repairing  and  dealing  in 
secondhand  automobiles,  and  some  of  whom  had  previously  ne- 
gotiated with  plaintiff  with  a  view  to  buying  his  machine,  held 
competent  to  testify  regarding  the  value  of  plaintiff's  automo- 
bile.   Cottam  V,  Oregon  Short  Line  R,  Co,,  330. 

7.  Knowledge  by  Party  to  Pri(»  Action  of  Effect  of  Judgment 
Presumed.    In  mandamus  to  enforce  an  award  of  the  Industrial 
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CommiBsion  against  a  city»  the  city,  which  was  represented  by 
counsel  at  all  stages  of  the  proceedings,  is  conclusively  i»'esumed 
to  know  which  of  two  cases  in  the  district  court  respecting  the 
award  was  appealed,  and  that  the  Judgment  on  appeal  was  final 
and  conclusive.  Industrial  Commission  of  Utah  et  al,  v.  Murray 
City  et  al,  625. 

8.  Entibi  Conversation  Rhlatino  to  Accord  and  Satisfaction  Ad- 
missible. In  an  action  for  breach  of  a  contract  to  deliver  lambs 
sold,  wherein  defendant  alleged  the  making  of  a  subsequent  con- 
tract that  only  wether  lambs  born  of  his  own  herd  were  to  be 
delivered,  it  was  error  to  refuse  to  admit  the  entire  conversation 
relating  to  such  subsequent  agreement,  since  if  it  had  existed 
it  would  have  been  one  of  accord  and  satisfaction.  Armstrong 
V.  Larsen,  347. 

EXCEPTIONS.    See  "Appeal  and  Error." 

1.  Documents  Should  not  be  Attached  to  Bill  after  Prepara- 
tion. Documents  purporting  to  extend  the  time  to  prepai^e  and 
serve  a  bill  of  exceptions  should  not  be  attached  to  the  bill  after 
it  has  been  prepared  and  presented  for  settlement.  Fisher  v. 
Bonneville  Hotel  Co,,  588. 

2.  Time  for  Filing  Where  no  Notice  of  Entry  of  Judgment  Given 
Stated.  Where  no  notice  in  writing  of  the  entry  of  judgment 
was  served  on  defendant,  defendant  would  have  the  whole  of 
the  six  months  period  allowed  for  appeal,  and  perhaps  longer 
under  certain  conditions,  in  which  to  prepare  the  bill  of  excep- 
tions and  procure  settlement  thereof,  in  view  of  Comp.  Laws 
1917,  section  6969.    Fisher  v.  Bonneville  Hotel  Co.,  588.* 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Payment  of  Claims  without  Presentation  Necessitates  Proof 
That  Thet  Were  Just.  An  administrator  iq  entitled  to  credit 
for  debts  paid  by  him  in  good  faith,  on  making  satisfactory 
proof  that  they  were  Justly  due  and  that  the  amount  paid  was 
the  true  amount  of  the  debt  over  all  payments  or  set-ofTs,  and 
that  the  estate  is  solvent,  though  no  claim  for  such  indebtedness 
was  presented  and  allowed  as  provided  by  the  Probate  Code. 
In  re  Hansen's  Estate,  23. 

2.  Payment  of  Claims  without  Allowance  Places  Burden  of 
Proof  on  Administrator.  In  paying  claims  without  requiring 
their  presentation  and  allowance,  the  administrator  acts  at 
his  peril,  and  assumes  the  burden  to  prove  all  the  facts  required 
by  Comp.  Laws  1917,  section  7750,  to  be  proven  to  the  satisfac- 
tion of  the  court    In  re  Hansen's  Estate,  23. 

3.  Evidence  Insufficient  to  Show  Deceased  Wife  Owned  Stock 
.  AND  Sdcurities.    Evidence  held  insufficient  to  show  that  a  de- 
ceased wife  was  the  owner  of  canal  stock,  or  a  note  and  mort- 
gage, transferred  by  her  husband,  her  administrator,  by  indorse- 
ment in  his  handwriting.    In  re  Hansen's  Estate,  23. 

4.  Payment  of  Taxes  Gives  Right  to  Credit.  A  widower,  admin- 
istrator of  his  deceased  wife's  estate.  Interested  in  preserving  it 
for  himself  and  their  children,  acted  within  his  rights  in  pay- 
ing taxes  out  of  his  own  funds,  and  Is  entitled  to  credit  therefor, 
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with  interest,  on  his  final  accounting,  whether  paid  before  or 
after  his  appointment.    In  re  Hansen's  Estate,  23. 

5.  Improvements  on  Reiai.ty  Should  be  Autho&ized  by  Coubt.  An 
executor  or  administrator  should  apply  to  the  court  for  au- 
thority to  make  improvements  on  realty  of  decedent,  and  if  he 
chooses  to  make  them  without  first  obtaining  authority  he  as- 
sumes the  burden  clearly  to  prove  the  Improvements  were  neces- 
sary and  made  in  good  faith.    In  re  Hansen's  Estate,  23. 

6.  What  Repaibs  and  Impbovements  Give  Right  to  Cbssft.  Under 
Comp.  Laws  1917,  sections  7718,  7739,  a  widower,  administrator 
of  his  deceased  wife's  estate,  held  entitled  to  allowance  on  final 

^accounting  of  any  expenditures  necessarily  made  in  repairing 
houses,  buildings,  or  fences  existing  at  the  death  of  his  wife, 
though  whether  he  should  be  allowed  credit  for  new  additions  to 
the  house,  the  erection  of  a  barn,  etc.,  was  for  the  district  court 
to  determine,  in  view  of  the  condition  of  the  premises,  etc.  In 
re  Hansen's  Estate,  23. 

7.  Windmill  not  Impbovbment  Entitling  Administratob  to  Cbkdit. 
A  widower,  administrator  of  his  deceased  wife's  estate,  on  his 
final  accounting  as  such,  Tield  not  entitled  to  credit  for  the  cost 
of  erection  of  a  windmill,  an  improvement  of  a  temporary  char- 
acter, necessitated  mainly  for  his  own  convenience  while  occupy- 
ing the  premises.    In  re  Hansen's  Estate,  23. 

8.  Preferential  Right  to  Appointment  Lost  by  Delay.  Petitioner 
lost  the  preferential  right  given  by  Comp.  Laws  1917,  section 
7596,  to  letters  of  administration  of  his  father's  estate,  where  he 
failed  to  appear  within  three  months,  as  required  by  section 
7598,  but  delayed  nearly  twenty-five  years  in  applying  for  ap- 
pointment, and  then  filed  a  cross-petition,  objecting  to  the  ap- 
pointment of  decedent's  married  daughter  as  being  disqualified 
according  to  section  7600.    In  re  Slater's  Estate,  252. 

9.  Review  or  Discretion  in  Appointment.  A  son  of  deceased,  by 
delay  in  applying  for  letters  of  administration  having  lost  his 
preferential  right  of  appointment  given  by  Comp.  Laws  1917, 
section  7596,  the  appointment  of  another  who  is  competent  will 
not  be  disturbed,  where  it  does  not  appear  that  the  court  abused 
its  discretion  to  his  prejudice.    In  re  Slater's  Estate,  252. 

EXECUTION. 

1.  Possession  of  Judgment  Debtob's  Grantee  not  Putting  Pub- 
chaser  ON  Notice.  In  action  to  quiet  title,  against  a  purchaser 
of  land  on  execution  sale  and  others,  by  the  Judgment  debtor*! 
grantee  which  did  not  record  Its  conveyance  until  after  the  ex- 
ecution sale,  evidence  for  plaintlfT  held  insufficient  to  show  pos- 
session on  its  part  under  its  unrecorded  conveyance  so  as  to 
charge  third  parties  or  purchasers  with  notice  or  to  put  them 
on  inquiry.    National  Realty  Sales  Co.  v,  Etoing,  438. 

2.  Sale  not  Invalidated  by  Inadequacy  ot*  Price.  Mere  inad- 
equacy of  price  was  not  sufficient  to  invalidate  execution  sale  aa 
against  the  judgment  debtor's  grantee,  where  the  proceedings 
were  fair  and  regular  and  there  Is  nothing  in  the  record  to 
suggest  fraud  or  concealment.  National  Realty  Bales  Co.  v, 
Etoing,  438. 
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3.  Subsequent  Pu&chaseb  with  Notice  of  Defects  in  Title  is  not 
Protected.  A  subsequent  purchaser  on  execution  sale  cannot  be 
protected  as  a  bona  fide  purchaser  if  he  had  actual  or  construo- 
tive  notice  of  an  unrecorded  title,  ownership,  or  interest  in  the 
property  at  any  time  before  payment  of  the  purchase  price. 
National  Realty  Sales  Co,  v,  Ewing^  438. 

4.  Equity  Will  Not  Aid  Judgment  Debtob's  Gbantee  who  Stood, 
BT  ON  Sale.  Equity  will  refuse  its  aid,  in  action  to  quiet  title, 
to  the  grantee  from  a  judgment  debtor  the  day  after  judgment 
which  did  not  record  its  conveyance  until  after  sale  of  the 
land  on  execution,  but  stood  by  and  permitted  such  sale  with 
subsequent  transfers  of  title  in  reliance  upon  it.  National  Real- 
ty Sales  Co,  v.  Ewing,  438. 

5.  Chabacteb  of  Possession  to  Impart  Notice  to  Purohaseb  (ht 
Occupant's  Title.  Possession  of  realty,  to  impart  notice  of  the 
occupant's  title  and  equities  to  a  purchaser  on  execution  sale, 
must  be  open,  notorious,  visible,  and  continuous.  National 
Realty  Sales  Co,  v.  Ewing,  438. 

BXPRBSSIO  UNIUS.    See  "Statutes." 

FALSE  PRETENSES. 

1.  EJvidence  Insufficient  to  Establish  Crime.  In  a  prosecution 
for  having  obtained  certain  cattle  by  fraudulent  and  false  pre- 
tenses, checks  given  therefor  having  been  dishonored,  evidence 
held  insufficient  to  establish  a  violation  of  Gomp.  Laws  1917, 
section  8344,  not  showing  any  intent  to  cheat  or  defraud,  nor 
any  actual  fraud,  nor  a  fraudulent  representation  or  false  pre- 
tense to  perpetrate  the  fraud,  nor  that  the  alleged  fraudulent 
representation  or  pretense  induced  the  owner  to  part  with  the 
cattle.    State  v.  Howd,  527. 

2.  Occurrences  after  Owner  Parted  with  Possession  do  not  Sus- 
tain Charge.  What  may  have  taken  place  between  defendant 
and  the  owner  of  cattle  after  such  owner  had  parted  with  them, 
by  reason  of  which  happenings  the  owner  sustained  pecuniary 
loss,  could  not  support  charge  against  defendant  of  having  ob- 
tained the  cattle  by  false  pretenses.    State  v,  Howd,  527. 

3.  Conviction  Unsustained  by. Uncorroborated  Verbal  Testimony 
OF  Complainant.  Under  Comp.  Laws  1917,  section  8991,  in  a 
prosecution  for  having  obtained  cattle  of  another  by  false  pre- 
tenses, the  uncorroborated  verbal  testimony  of  the  complaining 
witness  was  insufficient  to  sustain  conviction.  State  v,  Howd, 
627. 

4.  Promise  to  Pay  Without  Intention  op  Performing  not  a 
"False  Pretense** — "Fraudulent  Representation.*'  The  repre- 
sentation by  the  buyer  of  cattle  that  he  would  pay  therefor  on 
their  arrival,  though  made  without  intention  to  pay,  was  not  a 
"fraudulent  representation**  or  "false  pretense**  in  the  legal  ac- 
ceptance of  the  terms.    State  v,  Howd,  527. 

FORFEITURE  OF  PROPERTY.    See  "Intoxicatino  Liquors." 
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FRAUDS,  STATUTE  OF. 

Right  of  All  Concebi^ed  to  Wateb  Filing  Made  bt  Single 
Pabty  Undes  Oral  Agreement.  Where  plaintiffs  complied  with 
their  part  of  an  oral  agreement  as  to  the  construction  of  an  irri- 
gation canal,  paid  over  their  pro  rata  share  of  the  cost  of  a 
water  filing  made  by  a  defendant,  and  did  their  full  duty  in 
constructing  the  canal,  took  their  water  through  it,  and,  by  a 
water  master  elected  annually,  in  which  election  defendant  par- 
ticipated, distributed  to  him  his  share  of  the  water,  as  well  as 
the  shares  of  the  other  owners,  plaintiffs  are  entitled  to  a  de- 
cree adjudging  them  to  be  owners  of  the  water  filing  made  in 
the  state  engineer's  office  by  defendant  alone,  and  to  decree 
quieting  title  thereto  against  defendant  and  his  successors;  the 
statute  of  frauds  not  being  invocable  to  defeat  plaintiffs'  rights. 
Bracken  et  oZ.  v.  Ctiadhum,  430. 

GIFTS. 

Trustee  Holding  Gift  fob  Minor  Cannot  Claim  EiXPENDiTDRB 
at  Donor's  Direction.  If  a  gift  was  completed,  the  money  at 
that  time  became  the  property  of  donee  plaintiff,  then  a  minor, 
and  plaintiff's  grandmother,  donor,  had  no  longer  control  over 
it  after  placing  It  with  defendant  as  trustee,  and  defendant  can- 
not defeat  plaintifTs  claim  by  attempting  to  show  the  money 
was  expended  by  him  at  donor's  direction.  Malstrom  v.  Lundy 
353. 

GUESTS.    See  "Innkeepers."   , 

HEARSAY  EVIDENCE.    See  "Criminal  Law." 

HEIRS  AND  ASSIGNS.    See  "Easebcents." 

HIGHWAYS.    See  "Counties." 

1.  Kabiuty  of  Traction  Company  fob  Injuries  Due  to  Obstruc- 
tion. A  traction  company,  which  pursuant  to  an  order  of  county 
officials  removed  from  its  track  on  a  county  road  dirt  and  rock 
and  dumped  the  same  on  the  road  at  a  place  designated  by  the 
county  officials,  to  be  used  for  repair  of  an  intersecting  avenue, 
held  not  liable  for  injuries  to  a  traveler  due  to  obstruction 
caused  by  the  materials,  which  had  then  been  received  and  taken 
charge  of  by  the  county,  in  view  of  Comp.  Laws  1907,  section  511, 
subd.  24,  as  amended  by  Laws  1911,  chapter  119,  section  511x24, 
and  Laws  1909,  chapter  118,  as  to  jurisdiction  of  county  com- 
missioners over  county  roads.  Shepard  v.  Utah  Light  d  Trac- 
tion Co,,  186. 

2.  Liability  for  Obstruction  Caused  by  Lawful  Act.  While  work- 
performed  on  a  public  highway  in  an  unlawful  manner  or  for 
no  lawful  purpose  cannot  be  justified  although  performed  un- 
der direction  of  authorized  officers,  a  lawful  act  performed  in  a 
lawful  way  cannot  create  a  nuisance,  and  does  not  give  rise  to 
an  action  in  tort.    Shepard  v,  Utah  Light  d  Traction  Oo^  186. 

8.  Passengers  in  Automobile  not  Liable  fob  Colusion.  Passen- 
gers in  an  automibile  with  the  owner  thereof  are  not  liable  for 
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injuries  to  a  motorcycle  rider  collided  with,  unless  they  were 
engaged  in  a  Joint  enterprise  with  the  owner  of  the  car,  or  on 
their  own  part  were  negligent    Foxley  v,  Gallegher,  298. 

HOMESTEAD.    See  "Divobce." 

Right  of  Subviving  Spouse  to  Occxjpy  not  Lost  by  Rbmabrtagk. 
On  death  of  the  husband  or  wife,  the  surviving  spouse,  under 
Comp.  Laws  1917,  section  7643,  is  vested  with  the  right  of  occu- 
pancy and  use  of  the  homestead,  which  continues  until  other- 
wise directed  by  the  court,  and  is  not  lost  merely  by  r^narriage. 
In  re  Hansen*s  Estate,  23. 

HOMICIDE.    See  "Assault  and  Batteby,"  "Cbiminal  Law." 

Infants — ^Justification  fob  Slaying  Child.  Notwithstanding 
Comp.  Laws  1917,  sections  1829,  7915,  a  child  between  seven 
and  fourteen  years  of  age  may  violate  the  law  and  commit  an 
ofTense  against  person  or  property  the  same  as  an  adult  person, 
and  it  cannot  be  said  as  a  matter  of  law  that  such  a  child  cannot 
be  shot  in  defense  of  habitation,  property,  or  person  under 
section  8032,  subd.  2.    State  v.  Terrell,  314. 

HUSBAND  AND  WIFE.    See  "Divobce." 

Loan  to  Husband  Secubed  by  Note  Signed  by  Wife  as  Subety, 
NOT  A  Chabob  on  Heb  Estate.  Where  a  husband  borrowed 
money  for  his  own  use,  and  his  wife  signed  the  notes  merely  as 
surety,  the  husband,  after  his  wife's  death,  when  he  was  her 
administrator,  in  paying  the  notes  merely  paid  his' own  debt, 
and  cannot  charge  any  portion  thereof  to  the  estate.  In  re 
Hansen*8  Estate,  23. 

IGNORANCE  OP  OWNER.    See  "Intoxicating  Uquobs." 

IMPROVEMENT  ON  REALTY.     See  •'Executobb  and  Administba- 

TOBS." 

IMPROPER  CROSS-EXAMINATION.     See  •'Witnesses." 

INDEJPBNDENT  CONTRACTOR.    See  "Masteb  and  Sebvant." 

1.  Im1>bovements  OF  Stbeets — Babbicades — DvTT  or  Contbactob. 
A  contractor  who  rightfully  enters  upon  a  highway  for  the  pur- 
pose of  improving  a  street  has  a  right  to  barricade  and  obstruct 
the  public  travel  over  the  section  of  the  street  being  improved. 
Davis  V,  Mellen,  9. 

2.  Accidents  on  Stbeets — ^Negligence — Pboxihatb  Cause.  Al- 
though a  contractor  improving  a  city  street  was  negligent  in 
barricading  the  street  and  in  providing  a  passageway,  he  was 

/  not  liable  for  damages  occasioned  un  automobilist  driving 
through  such  passageway  in  the  nighttime,  due  to  the  placing  of 
wagons  in  the  passageway  by  a  third  person  in  the  nighttime, 
without  the  contractor's  consent,  leaving  a  passage  too  narrow 
for  vehicles  to  pass  each  other,  compelling  plaintiff,  upon  sud- 
denly meeting  a  speeding  automobile  in  the  narrow  passage,  to 
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turn  into  the  barricade  to  avoid  a  collision,  the  contractor's 
negligence  not  being  the  proximate  cause  of  injury  received. 
Davis  V,  Mellen,  9. 

3.  IMPEOVEMENT  OF  STREETS — NEGLIGENCE.  A  coutractor  Improving 
a  city  street,  who  left  a  narrow  passage  for  traffic,  was  not  in 
duty  bound  to  anticipate  that  during  the  night  a  third  person 
would  leave  a  loaded  wagon  in  such  passage,  and  cause  damage 
to  an  automobilist  during  the  night.    Davis  v,  Mellen,  9. 

4.  Accidents  in  Street — Negligence  of  Contbactob.  That  a  con- 
tractor engaged  in  improving  a  street  had  agreed  in  his  con- 
tract with  the  state  road  commission  to  provide  "a  competent 
watchman  at  all  times  to  protect  the  work  from  traffic,  or  dam- 
ages of  any  nature  until  traffic  is  admitted,"  did  not  render  him 
negligent  in  failing  to  place  a  watchman  on  the  work,  as  far  as 
an  automobilist,  who  ran  into  a  barricade  erected  to  warn  the 
public  that  the  street  was  closed  to  travel,  was  concerned. 
Davis  v,  Mellen,  9. 

5.  Improvement  of  Streets — Lights — Duty  of  Contractor.  A 
contractor  engaged  in  improving  a  city  street  must  place  suit- 
able lights  in  the  nighttime  on  barricades  to  warn  the  public  of 
the  presence  of  the  barricade,  and  that  the  portion  of  the  street 
closed  and  barricaded  is  not  open  to  travel.    Davis  v.  Mellen,  9. 

INDICTMENT  AND  INFORMATION. 

Effect  of  Withdrawing  Reasons  for  not  P'lling  Inpormation. 
Though,  after  transcript  was  transmitted  to  district  court,  dis- 
trict attorney  filed  a  ''statement  of  reasons  in  law  for  not  filing 
information,"  where  statement  was  withdrawn  by  permission 
of  court,  which  immediately  ordered  district  attorney  to  file  an 
information,  court  properly  refused  to  quash  information  on 
ground  that  district  attorney  "lost  all  further  Jurisdiction  or 
right  to  proceed  in  the  case  unless  ordered  to  do  so  by  the 
court,"  under  Comp.  Laws  19J7.,  section  8780.  State  v.  Overson, 
230. 

INFANTS.    See  "Homictde." 

1.  Notice  of  Delinquency  Hearing  Jurisdictional.  Service  of  no- 
tice under  Comp.  Laws  1917,  section  1818,  or  voluntary  appear- 
ance amounting  to  waiver,  is  necessary  to  confer  Jurisdiction 
on  the  juvenile  court  to  determine  right  to  custody  of  a  delin- 
quent child,  but  not  to  confer  Jurisdiction,  pursuant  to  section 
1815,  to  determine  delinquency.    Jensen  v.  Hinckley,  306. 

2.  No  "Waiver"  of  Notice  of  Delinquency  Proceedings  by  Apfea»> 
ance  of  Parent  as  Witness.  The  mother  of  a  minor  son, 
against  whom  a  delinquency  complaint  had  been  filed  in  the 
Juvenile  court  pursuant  to  COmp.  Laws  1917,  section  1815,  and 
not  served  with  notice  thereof,  as  required  by  section  1818,  held 
not  to  have  waived  service  of  notice  by  appearing  in  court 
merely  as  a  witness;  "waiver"  being  an  intentional  relinquish- 
ment of  a  known  right.    Jensen  v.  Hinckley^  306. 

INNKEEPERS. 

1.  Who  are  "Guests"  at  Ink.  Any  one  away  from  home  receiving 
accommodations  at  an  inn  as  a  traveler  is  a  "guest/'  entitled  to 
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hold  the  innkeeper  responsible  as  such;  hence  the  wife  of  a 
legislator,  who  had  come  to  the  capital  city  of  the  state  during 
the  session,  is  a  guest  in  a  hotel  in  which  she  and  her  husband 
were  residing  during  his  stay  as  a  legislator,  even  though  the 
room  was  rented  by  the  month  (citing  Words  and  Phrases, 
Guest).    Fisher  v.  Bonneville  Hotel  Co.,  588.- 

2.  WlKE  OF  Guest  Deemed  Guest,  Though  She  Did  Not  Keoisteb 
OB  Pay  for  Lodoinq.  Though  the  wife  of  a  guest  at  a  hotel,  who 
rented  a  room  by  the  month  during  his  temporary  stay  in  the 
city,  did  not  register  and  paid  no  consideration,  she  is  never- 
theless a  guest  in  the  hotel,  and  entitled  to  protection  as  such, 
and  the  hotel  is  liable  for  loss  of  her  baggage  delivered  to  the 
hotel  porter.    Fisher  v,  Bonneville  Hotel  Co.,  588. 

3.  Liability  of  Innkeepeb  and  Boabdinq  House  Keeper  Oon- 
ihasted.  An  innkeeper  is  an  insurer  of  property  committed  to 
his  care  by  a  guest  and  is  responsible  for  its  loss,  unless  loss 
is  caused  by  the  act  of  God,  the  public  enemy,  or  negligence  of 
the  guest  himself;  but,  where  the  relation  between  the  parties  is 
that  of  boarder  and  boarding  house  keeper,  the  boarding  house 
keeper  is  liable  only  for  loss  for  failure  to  exercise  ordinary 
care.    Fisher  v,  Bonneville  Hotel  Co.,  588. 

INSTRUCTIONS.    See  •'Contracts,"  "Criminal  Law,"  'Triai.." 

intoxicating  liquors. 

1.  In  Forfeiture  Proceedings  Credibility  of  Witnesses  fob  Jury. 
In  search,  seizure,  and  forfeiture  proceedings  under  the  Pro- 
hibition Act,  against  certain  intoxicating  liquors,  vessels,  and 
an  automdbile  used  to  transport  them  into  the  state,  the  cred- 
ibility of  the  witnesses  was  peculiarly  within  the  province  of 
the  district  court,  which  was  not  bound  by  the  statements  of  de- 
fendants, particularly  where  the  inferences  deducible  from  the 
undisputed  facts  were  contrary  to  such  statements.  State  v. 
Jenson,  50. 

2.  Automobiles  in  Illegal  Transportation  Forfeited  to  State. 
The  Prohibition  Act  confers  upon  the  courts  of  Utah  the  power 
to  declare  forfeited  to^  the  state  all  automobiles  used  for  the 
illegal  transportation  of  intoxicating  liquors.  State  v.  Jenson, 
50. 

8.  Automobile  Illegally  Transporting  Liquor  Subject  to  For- 
feiture. In  view  of  Comp.  Laws  1917,  section  5839,  requiring 
the  provisions  of  the  Revised  Statutes  to  be  liberally  construed, 
and  the  Prohibition  Law,  section  1,  requiring  liberal  construc- 
tion of  the  act,  under  Comp.  Laws  1917,  section  3359,  an  auto- 
mobile used  in  the  illegal  transportation  of  liquor  into  Utah 
may  be  seized  and  forfeited  as  other  things  and  other  property 
may  be  forfeited  in  accordance  with  the  various  provisions  of 
the  Prohibition  Law,  the  rule  of  ejusdem  generis  not  applying  in 
the  construction  of  the  section.    State  v.  Davis,  54. 

4.  Claimant  of  Seized  Automobile  Must  Show  Ownership  and  Ig- 
norance of  Use.  When  intoxicating  liquors  have  been  found 
illegally  in  an  automobile  used  for  their  transportation  it  Is 
prima  facie  evidence  that  the  car  was  being  used  illegallV,  and 
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one  desiring  to  recover  the  car  must  establish  by  a  preponder- 
ance of  the  evidence,  not  beyond  a  reasonable  doubt,  the  fact  of 
his  ownership,  and  that  he  had  no  knowledge  of  the  illegal  use. 
State  V.  Davis,  54. 

6.  Claim  by  Pabtial  Payment  Vendob  of  Automobile  SusTAnnD>. 
Where  an  automobile  is  sold  on  installments,  if  the  vendor  or 
his  assignee  has  no  knowledge  or  intormation  of  the  car's  in- 
.  tended  use  in  the  illegal  transportation  of  intoxicating  liquors 
he  is  entitled  to  reclaim  it  when  seized  by  the  sheriff  for  for- 
feiture.   State  17.  Davis,  54. 

6.  On  Seizube  of  Stolen  Automobile  Owneb  Mat  Reclaim.  If  an 
automobile  is  stolen  and  used  by  the  thief  for  the  illegal  trans- 
portation of  intoxicating  liquors,  in  which  enterprise  it  is  seized 
by  the  sheriff  and  sought  to  be  forfeited,  the  owner  is  entitled 
to  reclaim  it.    State  v,  Davis,  54. 

JUDGMENT. 

1.  Must  be  Based  on  Cobcplaint  Stating  Cause  of  Action.  In  the 
absence  of  allegations  essential  and  necessary  to  the  statement 
of  a  cause  of  action,  a  judgment  cannot  be  upheld.  Singh  v, 
MacDonald,  541. 

2.  Reuef  to  be  Consistent  with  Rules  of  Pbactice  Appucablb  to 
Pabticulab  Pbocebdinos.  Courts  must  proceed  in  an  orderly 
manner,  and  the  relief  awarded  in  a  given  case  must  be  such  as 
is  consistent  with  the  rules  of  practice  applicable  to  the  pro- 
ceedings in  which  the  relief  is  sought.  Hamhlin  v.  State  Board 
of  Land  CommisHoners,  402.  ^ 

JUDICIAL  NOTICE.    See  "Cbiminal  L.aw,"  "EMdknce." 

JURY. 

1.  JuBY  Tbial — ^Waiveb.  Where  an  intervener  in  an  action  by 
board  of  education  under  Comp.  Laws  1917,  section  3753,  for 
the  use  and  benefit  of  a  subcontractor  against  the  principal 
contractor  and  his  surety,  did  not  demand  a  Jury  within  time 
fixed  by  section  6782  for  trial  of  the  issues  between  himself  and 
the  general  contractor,  h£ld  that,  where  those  issues  were  distinct 
from  the  rest  of  the  case,  intervener's  legal  right  to  a  Jury  was 
waived.    Board  of  Education  of  Salt  Lake  City  v.  West,  357. 

2.  Statutobt  Action  fob  Use  of  Subcontbactob  One  at  Law.  An 
action  by  board  of  education  under  Comp.  Laws  1917,  section 
3753,  tor  use  and  benefit  of  a  subcontractor  against  the  principal 
contractor  bnd  his  surety,  is  one  at  law  triable  by  Jury.  Board 
of  Education  of  Salt  Lake  City  v.  West,  357. 

3.  Denial  of  Juby  Tbial  Afteb  Failube  to  Demand  not  Abuse  or 
Discretion.  Where  intervener  did  not  request  a  Jury  trial  in  ac- 
cordance with  Comp.  Laws  1917,  section  6782,  so  as  to  be  entitled 
thereto  as  a  matter  of  right,  held  that,  though  the  trial  court 
might  have  exercised  its  legal  discretion  by  ordering  a  Jury 
trial  on  intervener's  application  thereafter  made  upon  his  show- 
ing a  satisfactory  excuse  for  failure  to  make  timely  application, 
the  denial  of  intervener's  application  for  Jury  trial  cannot  be 
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!  treated  as  an  abuse  of  discretion,  where  there  was  no  showing 
as  to  excuse  for  failure  to  make  timely  application.  Board  of 
Education  of  8aM  Lake  City  v.  West,  357. 

JUSTIFICATION  OP  ASSAULT.    See  "Assault  and  Batte»y." 

LANDLORD  AND  TENANT. 

1.  EMdence  op  Obigin  of  Fire  Competent  in  Action  by  Tenant 
Against  Landlcwd  fob  Injuries  in  Burning  Building.  In  a 
tenant's  action  against  his  landlord  for  personal  injuries  due  to 
a  fire  alleged  to  have  occurred  through  the  landlord's  negligence, 
evidence  respecting  the  condition  of  the  building  after  the  fire 
held  competent  on  the  issue  as  to  the  location  of  the  fire  and 
as  tending  to  locate  the  place  where  the  fire  originated;  one  of 
the  grounds  of  negligence  being  that  the  fire  was  caused  by  the 
close  proximity  of  a  furnace  pipe  to  a  wooden  floor.  Wilcox  v. 
Jamison  et  al.,  535. 

2.  Knowledge  of  Landlord  of  Ordinance  Requiring  Fire  Escapes 
Held  Immaterial  in  Tenant's  Action  fob  Injuries.  In  a  ten- 
ant's action  against  a  landlord  for  personal  injuries  due  to  a  fire 
alleged  to  have  occurred  because  of  defendant's  negligence  in 
maintaining  a  furnace  pipe  in  close  proximity  to  a  wooden 
floor,  it  was  not  error  to  exclude  evidence  by  defendants  that 
they  had  no  knowledge  of  the  existence  of  an  ordinance  re- 
quiring the  building  to  be  equipped  with  fire  escapes  and  that 
they  had  not  been  notified  that  they  were  required  to  construct 
fire  escapes;  the  personal  knowledge  of  defendants  as  to  the 
existence  of  the  ordinance  being  immaterial.  Wilcox  v. 
Jamison  et  ah,  535. 

3.  Tenant  Held  not  Negligent  in  Choosing  Between  Hazardous 
Wats  of  E>scape  fbom  Burning  Building.  In  a  tenant's  action 
for  personal  injuries  due  to  a  fire  caused  by  the  close  proximity 
of  a  furnace  pipe  to  a  wooden  fioor,  that  the  tenant  upon  dis- 
covering the  fire  and  finding  the  main  hallway  full  of  smoke  en- 
deavored to  escape  by  the  back  stairs,  but  being  unable  to  gain 
access  to  them  returned  to  her  apartment,  where  she  was  over- 
come by  heat,  did  not  constitute  contributory  negligence,  since 
one  compelled  instantly  to  choose  between  two  hazards  is  not 
negligent  if  he  makes  a  choice  a  person  of  ordinary  prudence 
would  have  made,  although  injury  results  therefrom.  Wilcox 
V.  Jamison  et  ah,  535. 

4.  Landlobd  Liable  for  Failure  to  Obbt  Ordinance  Requiring 
Fire  Escape.  In  tenant's  action  against  a  landlord  for  personal 
injuries  due  to  a  fire  in  the  building,  an  instruction  that,  if  the 
landlord  violated  the  ordinance  requiring  buildings  to  be 
equipped  with  fire  escapes  and  that  such  violation  by  itself  or 
m  connection  with  other  acts  of  negligence  on  his  part  was  the 
proximate  cause  of  the  injuries,  then  in  case  the  jury  found  that 
such  injury  was  not  contributed  to  by  plaintiff's  negligence 
plaintiff  was  entitled  to  recover,  was  correct.  Wilcox  v.  Jamison 
et  al^  535. 

5.  Landlord  and  Tenant— Contributort  Negligence  of  Tenant 
Escaping  from  Burning  Building  Held  Question  of  Fact.  In  a 
tenant's  action  against  a  landlord  for  personal  injuries  sus- 
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tained  in  a  fire  alleged  to  have  been  caused  by  the  landlord's 
negligence  in  maintaining  a  furnace  pipe  in  close  proximitj  to 
a  wooden  floor,  evidence  held  to  make  the  question  of  plaintiff's 
contributory  negligence  in  endeavoring  to  escape  one  for  the 
jury.    Wilcox  v.  Jamison  et  ca.,  535. 

UMITATIONS  OP  ACTIONS. 

1.  Contracts  to  Shorten  Period  Valid.  Parties  to  a  contract  may 
stipulate  for  a  period  of  limitations  shorter  than  that  fixed  by 
the  statute  of  limitations.    Clark  et  ah  v,  Lund,  284. 

2.  Six-Year  Statute  Applicable  to  Breach  or  Warranties  in  Balk. 
An  action  held  based  on  an  alleged  breach  of  contract  of  war- 
ranty and  governed  by  the  six-year  statute  of  limitations,  and 
not  Comp.  Laws  1917,  section  6468,  prescribing  three  years  as 
the  period  for  the  commencement  of  action  for  relief  on  the 
ground  of  fraud;  although  it  was  alleged  in  the  complaint  that 
representations  and  warranties  in  the  agreement  were  false  and 
untrue.    Clark  et  al.  v,  Lund,  284. 

LUMP  SUM  SEriTLEMENT.     See  "Master  and  Servant." 

MALICIOUS  PROSECUTION. 

Allegation  that  Defendant  Did  not  Use  "Due  Carb"  to  As- 
certain Facts  Held  Insufficient.  In  an  action  for  malicious 
prosecution,  an  allegation  that v  defendant  did  not  use  due  care 
to  ascertain  whether  or  not  a  check  was  forged,  or  genuine,  was 
not  equivalent  to  an  allegation  that  the  prosecution  was  insti- 
tuted without  probable  cause  and  was  insufficient  to  state  a 
cause  of  action.    Singh  v.  MacDonald,  541. 

MANDAMUS. 

1.  Right  to  Have  Act  Performed  Must  re  Clear.  Where  public 
officers  are  sought  to  be  coerced  by  a  writ  of  mandate  to  do 
certain  acts,  the  right  of  the  plalntift  to  have  the  acts  performed 
must  be  clear,  and  the  corresponding  duty  upon  the  officer  to  do 
the  required  act  must  be  correspondingly  clear.  Woodcock  v. 
Board  of  Education  of  Salt  Lake  City,  458. 

2.  Injured  Employ^  may  Personally  Maintain  Mandamus  to 
Compel  Payment  of  Compensation  under  Workmen's  Compen- 
sation Act.  a  school  teacher  who  was  awarded  compensation 
for  personal  injuries  by  the  Industrial  Commission  may  sue  in 
mandamus  in  her  own  name  to  compel  the  school  board  to  pay 
the  compensation  awarded;  Comp.  Laws  1917,  section  3130, 
providing  that  such  an  action  could  be  brought  in  the  name  of 
the  state,  providing  only  a  cumulative  remedy.  Woodcock  v. 
Board  of  Education  of  Salt  Lake  City,  458. 

8.  Will  Lie  to  Compel  District  Judge  to  Bring  Cause  to  Trial. 
Mandamus  will  lie  to  compel  a  district  judge  to  take  steps 
necessary  to  bring  a  cause  to  trial,  where  he  has  improperly  sus- 
pended proceedings  by  reason  of  plaintiff's  failure  to  pay  costs 
of  a  prior  action,  under  Comp.  Laws  1917,  sections  7391.  7392. 
Peterson  v,  Evans,  Judge,  505. 
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4.  Issuance  of  Certificate  of  Sale  to  Occupant  of  School  Land 
NOT  an  Imperative  Duty.  Under  Com  p.  Laws  1917,  section  7391, 
writ  of  m>indamus  will  not  be  granted  to  compel  State  Board  of 
Land  Commissioners  to  issue  certificate  of  sale  to  occupant  of 
school  land  claiming  under  original  settler  and  applying  therefor 
under  section  5588,  providing  that  such  occupant  "may  be  per- 
mitted to  purchase  such  lands,"  the  issuance  of  the  certificate  not 
being  an  imperative  duty.  Hamhlin  r.  State  Board  of  Land 
Commissioners,  402. 

5.  School  >Board  May  be  Required  to  Pay  Compensation  to  In- 
jured Teacher  in  Absence  of  Special  Appropriation.  Bifanda- 
mus  will  lie  against  a  school  board  to  compel  payment  of  com- 
pensation awarded  under  the  Workmen's  Compensation  Act  if 
the  board  has  sufficient  money  in  the  support  and  maintenance 
school  fund  to  pay  the  claim,  although  the  board  has  not  made 
a  special  appropriation  for  the  payment  of  compensation. 
Woodcock  v.  Board  of  Education  of  Salt  Lake  City,  458. 

6.  Denial  of  Jury  in  Aotion  to  Set  Aside  Award  no  Defensb 
against  Mandamus  to  Enforce  Award  Set  Aside  by  Judge,  but 
Reinstated  on  Appeal.  In  mandamus  to  enforce  an  award  of 
the  Industrial  Commission  against  a  city,  the  city  cannot  com- 
plain that  in  its  action  to  set  aside  the  award  it  was  denied  a 
Jury  trial,  where  the  trial  court  granted  the  relief  prayed  for, 
but  ib  was  reversed  on  appeal.  Industrial  Commission  of  Utah 
et  al.  v.  Murray  City  et  al.,  525. 

7.  Order  for  Payment  of  Money  by  City  Suspended  Because  of 
Inability  to  Pay  Until  Following  Year.  Where  a  city  has  no 
money  with  which  to  pay  an  award  of  the  Industrial  Commis- 
sion, and  its  resources  for  the  current  year  had  been  exhausted, 
a  writ  of  mandamus  will  be  held  in  suspense  until  the  expira- 
tion of  that  year.  Industrial  Commission  of  Utah  et  ah  v.  Mur- 
ray City  et  al„  525. 

8.  Will  not  Lie  to  Compel  Officer  to  Make  Payment  in  Absence 
OF  Funds.  While  a  public  officer  or  board  may  by  mandamus  be 
coerced  to  pay  a  particular  claim,  in  order  to  obtain  a  peremp- 
tory writ  for  payment,  it  must  be  alleged  and,  if  denied,  proved 
that  such  officer  or  board  has  funds  with  which  to  pay  that  par- 
ticular claim.  Woodcock  v.  Board  of  Education  of  Salt  Lake 
City  et  ah,  458. 

9.  Pabty  Beneficially  Interested  May  Maintain.  Mandamus  Is 
a  special  proceeding  which  the  party  beneficially  interested  may 
always  institute  and  maintain  in  his  own  name  and  behalf. 
Woodcock  V.  Board  of  Education  of  Salt  Lake  City  et  ah,  458. 

MASTER  AND  SERVANT. 

1.  "Independent  Contractor"  Definh).  An  "independent  con* 
tractor**  is  one  working  for  another  whd  has  no  control  as  to  the 
means  by  which  the  work  is  accomplished;  an  independent  con- 
tractor not  being  subject  to  control  except  as  to  the  result  of 
the  work  (citing  Words  and  Phrases,  Second  Series,  Independ- 
ent Contractor).  Strieker  et  al.  v.  Industrial  Commission  of 
Utah  et  ah,  603. 
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2.  QUABBT  W(MLKMAN  HELD  TO  BE  I  INDEPENDENT  CONTBACTOB  EX- 
CLUDED FBOM  Ompenbation  Act.  Where  persons  engaged  by  the 
owner  of  a  quarry  to  quarry  rock  at  a  stipulated  price  per  ton 
engaged  deceased  and  another  to  drill  the  holes,  load  and  shoot 
the  same,  deceased  and  his  associate  to  be  paid  according  to  the 
depth  of  the  holes,  deceased  must  be  deemed  an  independent  con- 
tractor, and  not  an  employ^  either  of  the  owner  or  of  the  con- 
tractors engaged  to  quarry  the  rock,  it  appearing  that  deceased 
and  his  associate  were  subjected  to  no  superYision,.  and  that  the 
contract  with  the  owner  provided  that  it  should  not  assume  any 
responsibility  in  connection  with  the  work,  and  hence  there 
could  be  no  award  under  the  Workmen's  Compensation  Act 
either  against  the  independent  contractor  or  the  owner  for  de- 
ceased's death;  there  being  nothing  to  impeach  the  bona  fides 
of  the  contracts.  Strieker  et  aJ,  v.  Industrial  Commission  of 
Utah  et  oJ.,  603. 

3.  Compensation  Act  Definition  Adds  Nothing  to  Definition  of 
"EMPLOTfi."  Comp.  Laws  1917,  section  3111,  defining  an  "em- 
ploy6,"  adds  nothing  to  the  generally  accepted  definition  of 
"employ^,"  which  is  one  who  works  for  and  under  control  of  an- 
other for  hire  (citing  Words  and  Phrases,  Second  Series, 
Employe).  Strieker  q<  at.  v.  Industrial  Commission  of  Utah, 
603. 

4.  COBfPENSATION  FOR  INJURIES  TO  TEACHER  UNDER  WORKMEN'S  COM- 
PENSATION Act  Payable  out  of  "Support  and  Maintenance" 
Fund.  Under  Workmen's  Compensation  Act  a  school  board  is 
liable  to  an  injured  teacher  for  an  amount  awarded  to  her  as 
compensation  by  the  Industrial  Commission,  and  such  amount  is 
payable  out  of  the  funds  that  are  raised  by  taxation  for  the  sup- 
port and  maintenance  of  the  schools;  the  term  "support  and 
maintenance"  under  Comp.  Laws  1917,  section  4704,  being  am- 
ple in  scope  and  meaning  to  cover  compensation  provided  for  in 
the  act,  where  the  school  district  has  not  contributed  to  the 
state  insurance  fund.  Woodcoek  v.  Board  of  Education  of  Salt 
Lake  City,  458. 

5.  Employer  Must  Warn  Minor  Operating  Machinert.  Owners 
of  machinery,  who  employ  minors  to  operate  the  machinery, 
must  see  to  it  that  the  minors  are  properly  instructed  and  cau- 
tioned with  respect  to  all  the  dangers  that  are  necessarily  inci- 
dent to  the  operation  of  such  machinery.  Oroesheck  v.  Lakeside 
Printing  Co,,  335. 

6.  Failure  of  Compensation  Act  to  Provide  How  Pundb  Shau. 
BE  Raised  does  not  Relieve  School  Districts  from  Paying 
Compensation  for  Injury  to  Teacher.  While  the  Wbrkmen's 
Comepnsatlon  Act  merely  requires  school  districts  to  pay  com- 
pensation, and  does  not  provide  how  the  fund  to  pay  the  com- 
pensation shall  be  raised,  yet  that,  standing  alone,  would  not 
necessarily  relieve  a  school  district  from  the  power  or  duty  of 
paying  compensation  awarded,  nor  would  the  fact  that  the 
school  funds  partake  of  the  nature  of  trust  funds.  Woodcoek  v. 
Board  of  Education  of  Salt  Lake  City,  458. 

7.  Evidence  Showing  Injury  to  Third  Person  dt  QorAwr^a  Nbsu- 
OENCE  IN  His  Employment.  In  an  action  by  a  plate  glass  insurer 
to  recover  from  a  garage  keeper  damages  to  the  front  of  a  hotel 
caused  by  backing  an  auto  bus  from  the  garage  into  it,  evidence 
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held  to  sustain  finding  that  defendant,  "by  his  servants  and 
employes  acting  within  the  scope  of  employmant,  committed  the 
injuries  complained  of.  N,  Y,  Plate  Glass  Ins.  Co,  v.  Marlines, 
292. 

8.  Misleading  Instruction  on  Res  Ipsa  Loquitur.  In  an  em- 
ploye's action  for  injuries,  a  requested  instruction  that  no  negli- 
gence is  to  be  presumed  because  of  the  happening  of  the  accident 
held  properly  refused  as  misleading,  in  that  Jury  might  hare 
misunderstood  the  term  "accident"  to  refer  to  the  accident  with 
all  attendant  circumstances  described  by  the  witnesses.  Valiotis 
V.  Utah-Apex  Mining  Co,,  151. 

9.  Workmen's  Compensation  Act — ^F^ndings  or  Commission— BM- 
DENCE  of  Injury — Sutficienct.  Findings  of  the  Industrial  Com- 
mission that  a  city  employ 6  petitioning  for  compensation  was 
injured  in  the  course  of  his  employment,  and  that  his  injury 
by  a  slight  blow  on  the  neck  with  a  shorel  handle  was  the  im- 
mediate cause  of  a  paralytic  stroke  following  shortly  after  the 
accident  held  supported  by  evidence  given  by  the  attending 
physician.    Murray  City  v.  Ind  Com.,  44. 

10.  Employer  Procitrino  Insurance  Provided  foe  by  Woekmbn's 
Compensation  Act  not  Released  from  Liabiutt.  Under  Comp. 
Laws  1917,  sections  311S,  3114,  3116-3119,  and  sections  3126  and 
3134,  the  employer  is  primarily  liable  for  compensation  to  an 
em  ploy  €,  and  the  fact  that  the  employer  has  complied  with 
section  3114  by  insuring  payment  of  compensation  does  not 
relieve  the  employer  where  the  insurer  is  inselvent;  default  of 
either  employer  or  insurer  not  excusing  payment  by  the  other. 
American  Fuel  Co,  of  Utah  v.  Industrial  Commission  of  Utah, 
483. 

11.  Ownership  of  Automobile  Dobs  Not  Establish  Liabilttt.  The 
mere  fact  of  ownership  of  an  automobile  will  not  establish  lia- 
bility of  the  owner  for  injuries  resulting  from  negligent  opera- 
tion by  one  to  whom  the  owner  has  lent  the  car,  something  more 
than  ownership  being  required  to  establish  agency  or  the  rela- 
tion of  master  and  servant  between  the  owner  and  a  borrower  or 
negligent  operator.    N,  Y,  Plate  Glass  Ins,  Co.  v.  Martines,  292. 

12.  Employ^  on  Co-operative  Threshing  Machine  "Agbicultueal 
Laborer'*  within  Workmen's  Compensation  Act.  Where  a  num- 
ber of  farmers  purchased  a  threshing  machine  for  the  purpose 
of  threshing  their  own  grain  and  used  it  principally  for  that 
purpose,  such  primary  purpose  is  controlling,  and  so  one  em- 
ployed to  assist  in  threshing  operations  is  an  agricultural  la- 
borer within  the  Workmen's  Compensation  Act,  erem.  though 
grain  of  others  than  the  owners  of  the  machine  was  threshed. 
Jones  et  al,  v.  Industrial  Commission  of  Utah,  489. 

13.  Workmen's  Compensation — Arising  out  of  Employment  Ik- 
cludes  Dog  Bite.  Where  an  employ^  on  his  way  from  his  resi- 
dence to  a  garage  to  get  his  employer's  automobile,  used  In 
making  deliveries,  was  bitten  by  a  dog  while  making  delivery  of 
meat  for  his  employer,  which  was  undelivered  the  evening  b*- 
for  the  injury  arose  "out  of  the  employment"  within  Comp. 
Laws  1917,  section  3122,  allowing  compensation  for  injuries  l^ 
accident  arising  out  of  and  in  course  of  the  employment.  Chaf^ 
dler  V,  Industrial  Com.,  213. 
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14.  Workmen's  Compensation  Act  Must  be  Libeballt  Constkued. 
The  rule  that  Eiinployers'  Liability  Act,  providing  for  compensa- 
tion for  injuries,  should  be  liberally  construed,  which  Is  also 
the  rule  prescribed  by  Comp.  Laws  1917,  section  5839,  applies 
especially  to  the  phrase  "out  of  and  in  the  course  of  the  wn- 
ployment."    Chandler  v.  Industrial  Com,,  213. 

15.  Workmen's  Compensation — Doubt  Resolved  in  Favor  or  Claim- 
ant. Any  doubt  respecting  right  to  compensation  should  b« 
resolved  in  favor  of  the  claimant.  Chandler  v.  Industrial  Com., 
213. 

16.  Nbguqence  in  Failing  to  Warn  Youthful  Inexperienced  Em- 
PLOYfi  Jury  Question.  In  action  for  injuries  to  inexperienced 
fourteen  year  old  job  press  feeder,  where  there  was  evidence 
that  both  acting  foreman,  who  employed  him,  and  the  general 
foreman,  observed  that  he  was  not  an  experienced  or  skilled 
press  feeder,  whether  it  was  negligence  not  to  instruct  or  warn 
him  as  to  the  danger  of  the  work  held  for  jury.  Oroesheck  v. 
Lakeside  Printing  Co,,  335. 

17.  Negligence  of  Minor  EJMPLOYft  Precludes  Recovery  for  In- 
juries. The  law  does  not  permit  a  minor  servant  to  escape  the 
cx>nsequ€nces  of  his  own  negligence,  where  it  is  clear  that  he 
did  know  and  appreciate,  or  must  have  known  and  appreciated 
the  danger.    Oroesheck  v.  Lakeside  Printing  Co.,  335. 

18.  Appreciation  of  Danger  by  Minor  Employ^  Jury  Question. 
Where  it  is  not  clear  from  all  the  facts  and  circumstances,  in- 
cluding the  age  and  experience  of  minor  em  ploy  6,  whether  he 
ought  to  have  known  and  appreciated  the  danger  of  the  work 
he  was  doing,  the  question  of  whether  he  did  appreciate  the 
danger  is  one  of  fact  for  the  jury  and  not  of  law  for  the  court. 
Groesteck  v.  Lakeside  Printing  Co.,  335. 

19.  Contributory  Negligence  of  Inexperienced  Job  Press  Feeder 
for  Jury.  Whether  inexperienced  fourteen  year  old  job  press 
feeder  operating  a  "rocker  tail'*  job  press  was  contributorily 
negligent  in  placing  his  hands  between  the  upper  edge  of  the 
rocker  tail  and  the  crank  shaft,  for  purpose  of  rescuing  a  slip 
which  bad  been  printed  and  which  he  had  been  instructed  not 
to  spoil  or  lose,  held  for  the  jury  under  the  evidence.  Oroesheck 
V.  Lakeside  Printing  Co.,  335. 

20.  Admissibility  of  EJvidence  in  Action  for  Injuries.  In  .action 
for  injuries  to  an  employ^  from  a  loose  rung  in  a  ladder,  evi- 
dence of  the  hoisting  of  heavy  timbers  which  itometimes  swung 
against  ladder  and  loosened  rungs  was  admissible  to  show  the 
cause  of  the  defect  and  necessity  of  frequent  inspection  by 
employer.     YaUotis.  v.  Utah-Apex  Mining  Co.,  151. 

21.  NoncE  of  Defect  in  Ladder  as  Jury  Question.  In  action  for 
injuries  to  employs  from  a  loose  rung  in  a  ladder,  where  de- 
fense was  that  employ^  had  slipped  ofT  a  secure  rung  and  that 
employer  had  no  notice  of  the  defect,  held,  under  the  evidence, 
that  the  case  was  for  the  jury.  Yaliotis  v.  Utah-Apex  Mining 
Co.,  151. 

22.  Workmen's  Compensation — Approval  by  District  Court  of 
Lump  Sum  Settlement.    In  view  of  Comp.  Laws  1917,  section 
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3146,  of  the  Wbrkmen's  Compensation  Act,  order  of  the  district 
court,  authorizing  the  guardian  of  an  injured  employ^,  ren- 
dered insane  by  the  accident,  to  make  a  commuted  or  lump  sum 
settlement  with  the  employer,  and  to  execute  a  release,  held  not 
even  prima  facie  evidence  of  the  reasonableness  of  the  settlement, 
.  which,  even  in  the  absence  of  contrary  evidence,  the  Industrial 
Commission  was  not  under  duty  to  approve,  it  not  being  within 
the  authority  of  the  district  court  to  direct  the  guardian  with  re- 
spect to  the  amount  of  the  compensation  to  be  received,  or  when 
and  how  It  should  be  received;  such  matters  being  within  the 
control  of  the  Industrial  Commission.  Reteuna  v.  Industrial 
Commission,  258. 

23.  Workmen's  Compensation — ^Rjsview  of  Commission's  Deterp 
Ml  NATION  OF  PACT.  Where  there  was  testimony  to  support  the 
conclusion  of  the  Industrial  Commission  on  a  question  of  fact, 
the  Supreme  Court  will  not  review  the  commission's  finding. 
Reteuna  v.  Industrial  Commission,  258. 

24.  WbRKMEN's  Compensation — Denial  or  Commuted  Compensation. 
Refusal  by  the  Industrial  Commission  to  approve  a  commuted 
or  lump  sum  settlement  with  an  injured  employ^  rendered  in- 
sane by  the  accident,  in  view  of  the  possibility  that  the  employ^ 
might  recover,  etc.,  held  not  arbitrary  and  unlawful.  Reteuna 
V.  Industrial  Commission,  258. 

25.  Workmen's  Compensation — ^Re\'iew  of  Determination  of  Com- 
mission AS  to  Commutation.  In  view  of  the  objects  of  the 
Workmen's  Compensation  Act,  embracing  the  protection  of  so- 
ciety as  well  as  the  protection  of  the  injured  employ^  or  his  de- 
pendents, the  authority  and  discretion  of  the  Industrial  Com- 
mission, as  the  authorized  agent  of  the  state,  in  determining 
whether  the  interests  of  the  parties  would  be  subserved  best  by 
commutation  of  compensation  or  payment  in  a  lump  sum  pur- 
suant to  Comp.  Laws  1917,  section  3145,  is  absolute,  and  not 
subject  to  review  by  the  courts.  Reteuna  v.  Industrial  Commis- 
sion, 258. 

26.  Workmen's  Compensation  Act  Constitutional.  The  consti- 
tutional right  of  the  Legislature  to  enact  a  workmen's  compen- 
sation law,  having  not  only  the  object  to  secure  compensation  to 
an  injured  employ^,  or  those  dependent  upon  one  killed  by  acci- 
dent, but  to  relieve  society  of  the  care  and  support  of  the  vic- 
tims of  industrial  accidents,  is  not  open  to  question.  Reteuna 
V,  Industrial  Commission,  258. 

27.  Compensation  under  Workmen's  Compensation  Act  not  Dam- 
ages but  SAL.VRY.  Compensation  awarded  under  the  Workmen's 
Compensation  Act  is  not  damages  for  injuries  sustained,  but  is 
compensation  pure  and  simple,  being  merely  another  term  for 
salary  or  wages.    Woodcock  v.  Board  of  Education,  458. 

MISCONDUCT  OF  PROSECUTING  ATTORNEY.  See  "Crimihal 
Law." 

MUNICIPAL  CORPORATIONS.    See  "E^cinent  Domain." 

1.   Creating   Residence   District   ant>  Prohibiting   Operatioh  or 
Foundry  no  Violation  of  Organic  Law.    An  ordinance  of  a  dty. 
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creating  a  residence  district  under  Comp.  Laws  1917,  sections 
570x69,  570x70,  570x87.  and  prohibiting  the  operation  of  foun- 
dries, etc.,  therein,  does  not  violate  any  rights  guaranteed  by  the 
organic  law  of  the  state.  Salt  Lake  City  v.  Western  Foundry  S 
Stove  Repair  Works,  447. 

2.  C0!VSTITUT10NAL  LlMFT  OF  INDEBTEDNESS  DOES  NOT  PROHIBIT  PAY- 
MENT APTEiR  Expiration  of  Year.  Const,  art.  14,  section  3,  lim- 
iting indebtedness  of  municipal  corporations,  inhibits  only  the 
creation  of  indebtedness  in  excess  of  the  revenue  for  the  cur- 
rent year,  and  does  not  relate  to  the  time  of  payment,  and  if 
the  amount  of  the  Indebtedness  is  limited  to  the  revenue  of  the 
current  year,  there  is  no  objection  to  providing  for  pa3nnent 

I  after  the  year  expires.    Muir  v.  Murray  City,  368. 

3.  Municipal  Power  Lines  May  be  Constructed  Beyond  Boundary 
FOR  Purpose  of  Selling  Surplus  Power.  Under  Comp.  Laws 
1917,  section  570x2,  a  city  has  the  power  to  establish  an  electric 
light  plant  and  transmission  lines  and  provide  for  the  proper 
necessities  of  a  rapidly  increasing  population,  and  where  it  has 
a  large  surplus  of  power  it  may  legitimately  run  a  transmission 
line  beyond  its  bouqdaries  to  a  nearby  city  and  sell  such  surplus 
power.    Muir  v.  Murray  City,  368. 

4.  Word  "Taxes,"  in  Constitution,  LiMmNo  Indebtedness,  Con- 
strued TO  Mean  Revenue.  Although  Const,  art.  14.  section  3, 
provides  that  no  debt  in  excess  of  **taxes"  for  the  current  year 
shall  be  created  by  any  county  or  subdivision  thereof,  the  word 
"revenue"  conveys  the  meaning  intended,  and  the  limit  of  in- 
debtedness of  a  municipal  corporation  is  not  exceeded  unless  in 
excess  of  the  potential  revenues  for  the  current  year,  from 
whatever  source  obtainable.    Muir  v,  Murray  City,  368. 

5.  Ultra  Vires  not  Defense  to  Action  to  Recover  Loan  f<»  Cob- 
PORATE  Purpose.  Where  money  was  borrowed  for  a  corporate 
purpose,  and  was  profitably  and  judicially  expended,  and  the 
city  and  it's  inhabitants  derived  substantial  benefits  therefrom, 
and  continue  to  derive  benefits,  the  city  will  not  be  permitted, 
under  the  plea  of  ultra  vires,  to  escape  liability,  although  the 
transaction  was  not  in  all  respects  regular  and  in  strict  accord- 
ance with  law.    Muir  v,  Murray  City,  368. 

6.  Ultra  Vires  Acts  in  Borrowing  Money  not  Validated,  because 
PROFrrABLE.  Where  a  municipal  corporation  exceeds  its  powers 
and  borrows  money,  the  fact  that  the  illegal  exercise  of  the 
power  resulted  in  a  profitable  investment  would  be  no  answer  to 
the  defense  of  ultra  vires,  for  cities  are  not  organized  primarily 
for  the  purpose  of  engaging  in  commercial  enterprises,  however 
profitable  they  may  appear,  or  even  prove  to  be.  Muir  v.  Mur- 
ray  City,  368. 

7.  Payment  for  Street  Pa  vino.  A  municipality  under  Comp.  Laws 
1917,  section  570x8,  has  authority  to  order  a  street  paved  under 
an  arrangement  that  the  municipality  should  bear  one-third  of 
the  expense,  the  county  the  remainder,  and  to  pay  Its  share  of 
the  expense  out  of  the  two-mill  tax,  levy  of  which  is  authorized 
by  section  671,  subd.  3;  the  provisions  in  sections  674  and  675 
for  special  assessments  for  local  improvements  as  streets  not 
being  exclusive.    Booth  v.  Midvale  City,  220. 
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8.  All  Vehicles  hate  Equal  RroHTS  on  drBEETS.  Comp.  Laws 
1917,  sections  3978,  3985,  are  merely  declaratory  of  the  law  of 
the  road;  and,  in  the  absence  of  a  regulating  ordinance,  all  ve- 
hicles including  automobiles  and  bicycles,  have  equal  rights  on 
the  streets.    Richards  v.  Palace  Laundry  Co^  409. 

9.  LlABIUTY  FOR  INJURY  TO  BiCYCLE  RiDER  ON  WRONG  SlDE  OF  STREET. 

Though  when  street  or  highway  is  not  used  by  others  one  may 
drive  on  any  part  thereof,  yet,  when  a  traveler  on  bicycle  passes 
from  the  right  to  the  left  of  the  center  of  the  street  he  loses 
some  of  his  rights,  and  may  not  be  heard  to  complain  of  the 
conduct  of  those  who  are  on  the  proper  side  of  the  street  to  the 
same  extent  as  though  he  also  were  on  the  proper  side.  Rich- 
ards V,  Palace  Laundry  Co,,  409. 

10.  Care  of  Auto  Driver  Approaohing  Intersection.  A  greater  de- 
gree of  care  is  required  of  driver  of  automobile  in  approaching 
intersections  than  between  street  crossings.  Richards  v.  Palace 
Laundry  Co,,  409. 

11.  Driver  of  Automobile  may  Assume  that  One  Approaching  on 
Bicycle  from  Opposite  Direction  will  Continue  on  Proper  SroE 
of  Street.  Where  one  operating  his  vehicle  on  proper  side  of 
the  street  makes  a  survey  of  condition  of  the  street  ahead  and 
observes  no  one  coining  on  his  side  of  the  street,  but  sees  one 
coming  toward  him  on  the  opposite  side  of  the  street,  he  may 
assume  that  such  person  will  continue  on  the  opposite  side. 
Richards  v.  Palace  Laundry  Co.,  409. 

12.  Driver  of  Automobile  Must  ESxERasE  "Ordinary  and  Reason- 
able Care."  The  care  and  vigilance  required  of  one  operating 
an  automobile  on  city  streets  must  always  measure  up  to  the 
standard  required  by  law,  which  is  to  exercise  "ordinary  and 
reasonable  care,"  which  is  that  degree  of  care  which  the  circum- 
stances and  surroundings  require  and  which  is  commensurate 
with  the  danger  that  may  be  encountered.  Richards  v.  Palace 
Laundry  Co.,  409. 

13.  Driver  of  Autotruck  not  Required  to  Maintain  Lookout  fob 
Vehicles  on  Opposite  Side  of  Streets.  Driver  of  defendant's 
autotruck  on  proper  side  of  street  (Comp.  Laws  1917, 
section  3978),  and  not  on  or  near  a  crossing,  could  relax  his 
vigilance,  and  was  not  bound  to  maintain  a  constant  lookout 
for  any  one  approaching  on  the  opposite  side  of  the  street. 
RicTiaYds  v.  Palace  Laundry  Co,,  409. 

14.  Acts  of  Negligence  of  Automobile  Driver  not  Pleaded  Cannot 
BE  Proven.  In  action  for  Injuries  due  to  plaintifT  being  thrown 
from  his  bicycle  in  front  of  defendant's  approaching  autotruck, 
no  act  of  negligence  not  charged  could  be  legally  proven.  Rich- 
ards  V.  Palace  Laundry  Co,,  409. 

15.  City  had  Authority  to  Create  Residence  District.  Under 
Comp.  Laws  1917,  sections  570x69,  570x70,  570x87,  a  city  had 
the  right  to  exclude  foundries  from  a  particular  section  of  the 
city,  in  Vood  faith  created  a  residence  district,  although  there 
were  other  sections  in  the  city,  where  the  conditions  were  sim- 
ilar in  character,  which  were  unaffected  by  the  ordinance  estab- 
lishing the  district.  Salt  Lake  City  v.  Western  Foundry  d 
Stove  Repair  Works,  447. 
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NEGLIGENCE.      See    "Indkpeitoent    CJontbactcmt,"     '"Masteb    ah© 
Servant/*  "Municipai,  Coepobation." 

Presumption  that  Perilous  Condition  Which  Ought  to  Have 
BEEN  Discovered  v^tas  Discovered.  Where  one  owing  duty  to 
maintain  a  lookout  could  in  the  exercise  of  ordinary  care  and 
vigilance  have  discovered  the  perilous  situation  of  plaintiff  in 
time  to  have  averted  injury,  the  law  presumes  that  he  saw  what 
he  ought  to  have  seen,  and  actual  discovery  is  not  necessary. 
Richards  v.  Palace  Laundry  Co.,  409. 

NEW  TRIAL. 

1.  Insufficiency  of  Evidence.  In  action  for  injuries  to  employ^ 
from  loose  rung  in  ladder  where  defense  was  that  employ^  had 
slipped  off  a  secure  rung  and  that  employer  had  no  notice  of  de- 
fective rung,  court  did  not  abuse  its  discretion  in  overruling 
motion  for  new  trial  because  of  insufficiency  of  evidence,  where 
evidence  was  conflicting  and  subject  to  different  inferences  and 
presented  a  case  of  the  credibility  of  witnesses.  Valiotis  v. 
Utah-Apex  Mining  Co,,  151. 

?.  Verdict  Palpably  against  Weight  of  Evidence.  Trial  judge 
should  set  aside  verdict  for  insufficiency  of  evidence  whenever 
in  his  judgment  the  verdict  is  clearly  and  palpably  against  the 
weight  of. the  evidence,  but  generally  ought  not,  in  view  of 
Comp.  Laws  J907,  section  3478  (Comp.  Laws  1917,  section  7208), 
disturb  verdict  if  in  his  opinion  there  is  substantial  evidence  to 
support  it,  since  to  so  do  would  be  to  invade  prpvlnce  of  jury. 
Valiotis  V.  Utah-Apex  Mining  Co,,  151, 

3.  Court  May  Grant  Extension  of  Time  to  Consent  to  Remission 
OF  Damages.  Where  court  ordered  "that  a  new  trial  be  granted 
unless  the  plaintiff,  within  twenty  days  from  date,  consents  to 
a  remission  of  the  verdict  in  the  sum  of  $2,000,"  it  could,  in  its 
discretion,  extend  the  time  within  which  plaintiff  might  make 
an  election,  under  Comp.  Laws  1917,  section  7023.  Harris  v. 
Speirs,  474. 

4.  Plaintiff,  Electing  to  Remit  Damages  Under  Conditional  Or- 
der Granting  New  Trial,  Must  Give  Notice  to  Court  and  De- 
fendant. Where  court  denies  a  new  trial,  except  on  the  ground 
of  excessive  damages,  and  orders  a  new  trial,  unless  a  remission 
of  a  certain  amount  of  damages  is  made  within  a  certain  time, 
plaintiff,  if  electing  to  remit  damages,  must  make  the  election 
known  both  to  the  court  and  to  the  defendant.  Harris  v.  Speirs^ 
474. 

5.  Extension  of  Time  to  Elect  as  to  Grant  of  New  Trial  on  Con- 
dition OF  Remittitur  Proper.  Where  court  denied  a  new  trial 
except  on  the  ground  of  excessiveness  of  damages,  ordering  that 
new  trial  be  granted  unless  within  twenty  days  the  plaintiff 
remit  a  certain  amount  of  the  damages,  and  plaintiff  failed  to 
elect  within  the  twenty  days,  and  the  order  became  absolute, 
the  court  thereafter  could  extend  the  time  for  making  the  elec- 
tion, under  Comp.  Laws  1917,  section  6619,  where  the  failure  to 
elect  was  due  to  inadvertence  and  excusable  neglect.  Harris  v. 
Speirs,  474. 

6.  Court  May  Make  Order  Conditional  on  Remission  of  Part  of 
Damages.    In  an  action  for  damages,  where  court  grants  a  mo- 
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tion  for  new  trial  on  the  ground  that  the  judgment  is  excessive, 
it  may,  in  its  discretion,  provide  that  no  new  trial  will  he  al- 
lowed, if  within  a  certain  time  the  plaintiff  shall  consent  to 
remission  of  a  certain  portion  of  the  damages.  Harris  v.  Speirs, 
474. 

7.  CouBT  May  Permit  Plaintiff  to  Remit  in  Compliance  with 
Conditional  Order  Though  Order  Had  Been  Made  Absolute. 
Where  court  denied  motion  for  new  trial,  except  on  ground  of 
excessiveness  of  damages,  and  ordered  a  new  trial,  unless  plain- 
tiff remit  a  certain  amount  of  damages  within  twenty  days, 
and  at  the  end  of  twenty  days  ruled  that  the  conditional  order 
had  become  absolute,  the  court  could  thereafter  permit  plaintiff 
to  remit,  under  Comp.  Laws  1917,  section  6619,  where  it  entered 
the  order,  declaring  the  former  order  absolute,  inadvertently, 
without  considering  the  merits  of  plaintiffs  application  for  an 

'order  denying  the  motion  for  a  new  trial  upon  the  grounds  of 
.  excusable  neglect  and  inadvertence.    Harris  v.  Speirs,  474. 

8.  Verdict  May  be  Set  Aside  by  Court  on  Own  Motion.  Under 
Comp.  Laws  Utah  1917,  section  6983,  in  an  action  against  several 
defendants,  where  the  court  considered  the  evidence  agilinst 

.some  of  the  defendants  insufficient  to  sustain  verdict  against 
them,  it  should  have  set  the  verdict  aside  of  its  own  motion. 
Foxley  v.  Gallegher,  298. 

NOTICE  TO  PURCHASEIR.     See  "EJxecution." 
OBSTRUCTING  HIGHWAY.    See  "Counties,"  "Highways." 

PARENT  AND  CHILD. 

1.  Right  to  Custody.  Other  things  equal,  the  natural  parent  of  a 
child  is  entitled  to  its  care,  custody,  and  control,  but  may  by 
agreement  or  conduct  deprive  himself  of  his  natural  right  to 
confer  it  upon  others;  the  guiding  principle  always  being  the 
best  Interests  of  the  child  for  the  present  and  future.  Farmer 
V.  Christensen,  1. 

2.  Same.  Divorced  father  pf  boy  living  with  his  maternal  grand- 
mother and  his  mother's  second  husband  held  entitled  to  the 
custody  of  the  boy  in  order  that  he  might  be  adopted  by  his 
father's  sister  and  her  husband,  fit  persons  by  character  and 
means,  and  anxious  to  have  the  child,  despite  a  strong  affection 
between  the  boy  and  his  stepfather  and  grandmother.  Farmer 
V,  Christensen,  1. 

PASSENGERS.    See  "Cabriebs." 

PLEADING. 

1.  Creditors'  Bill  not  Multifarious.  A  complaint,  in  effect  a 
creditors'  bill  after  exhaustion  of  legal  remedies,  seeking  to 
force  a  creditor's  lien  on  debtor's  property  and  to  follow  assets 
of  the  debtor  corporation  into  the  hands  of  all  who  are  not  bona 
fide  purchasers,  the  facts  stated  relating  wholly  to  the  same 
general  cause  of  action,  is  not  multifarious,  and  not  subject  to 
demurrer  for  improperly  pBiting  or  minglini?  causes  of  action, 
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which  should  be  separately  ^stated.  Hoggun  v.  Price  River  Irr. 
Co,  et  al.,  170. 

2.  Watveb  of  Defect.  In  action  in  claim  and  delivery  where  com- 
plaint was  defective  in  failing  to  plead  plaintifT's  right  to  poe- 
sesslon,  defendant  by  tendering  requested  instructions  relating 
to  the  right  of  possession,  and  by  permitting  court  without  ob- 
jection or  exception  to  give  other  instructions  relating  to  pos- 
session waived  such  defect.    Bush  v.  Bush  et  imp.,  237. 

3.  Allegations  of  Complaint.  Complaint,  in  order  to  state  cause 
of  action,  must  state  facts  which,  if  true,  will  entitle  plaintiff  to 
legal  or  equitable  relief.    Buih  v.  Bush  et  ux,,  237. 

4.  Answer  Sufficient  to  Raise  Issue  of  Possession.  In  action 
in  claim  and  delivery  where  complaint  was  defective  in  failing 
to  plead  plaintifTs  right  of  possession,  answer  held  not  to  waive 
defect.    Bush  v.  Bush  et  uw.,  237. 

5.  Complaint  Must  Alleob  Ultimate  Fact.  In  pleading  a  cause 
of  action,  ultimate  fact  must  be  stated.    Bush  v.  Bush  et  ux,^  237. 

PRE2FERBNTIAL  RIGHT.     See  "EIxecutobs  and  Administbatobs,^ 
"Public  Lands.*' 

PRELIMINARY  EXAMINATION.    See  "Criminal  Law." 

PREMATURE  APPEAL.     See  "Ooubts,"  "Pbohibition." 

PRESUMPTIONS  OP  LAW.    See  "Appeal  and  Ebbob,"  "Bvidrncb," 
"Negligence." 

PROHIBITION. 

Hearing  of  Premature  Appeal.  Prohibition  is  the  proper  ran- 
edy  to  prevent  the  district  court  from  hearing  an  appeal  from 
a  city  court  taken  prematurely.  Thornton  et  al.  v.  EvanM, 
Judge,  et  oZ.,  268. 

PROXIMATE  CAUSE.    See  "Inmpendent  Contbactob." 

PUBLIC  LANDS. 

Requirebcent  that  Pbeference  Right  Application  fob  Pur- 
chase OF  ScHOOT.  Land  "Must"  be  Made  Within  Ninety  Days 
of  Filing  of  Plat  not  Mandatory.  Failure  of  occupant  of 
school  state  lands  claiming  under  original  settlers  to  make 
preference  right  application  to  purchase  land  within  ninety  days 
after  plat  has  been  filed,  under  Comp.  Laws  1917,  section  5588, 
providing  that  application  "must"  be  made  within  such  time, 
does  not  preclude  state  board  of  land  commissioners  from  issu- 
ing certificate  of  sale  where  no  other  application  has  been  made 
between  date  of  filing  of  plat  and  making  of  occupant's  applica- 
tion; the  word  "must"  not  beinV:  mandatory  In  view  of  Rev.  St. 
U.  S.  section  2266.  Hamhlin  v.  State  Board  of  Land  Commis- 
sionerst  462. 
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QUEjSTIONS  QP  pact.    See  "Appeal  and  EbBOB/'  "Landlobd  and 
Tenant,"  "Masteb  and  Servant." 

RAILROADS. 

1.  Failube  to  Look  not  Cause  of  Cbossing  Accident.  Where 
plaintiff's  automobile,  stallefl  on  the  tracks  by  reason  of  a  de- 
fective crossing,  was  struck  by  an  engine  driven  without  look- 
out, bis  failure  to  look  and  listen  before  going  on  the  track  can- 
not be  held  to  have  been  the  cause  of  the  injury.  Cottam  v, 
Oregon  Short  Line  R,  Co.,  330 

2.  DuTT  to  Look  and  Listen  Recipbocal.  Person  operating  a  rail- 
road engine  and  an  automobile  driver  attempting  to  use  a  rail- 
road crossing  have  a  reciprocal  duty  to  look  and  listen.  Cot- 
tam v.  Oregon  Short  Line  R,  Co.,  330. 

RAPE. 

1.  General  Reputation  of  Pbobecutbix  fob  Unchastity  Compe- 
tent Where  Sexual  Act  is  Admitted.  Where  defendant  in 
prosecution  for  rape  by  force  admits  the  sexual  act,  or  contends 
that  the  prosecutrix  consented  thereto,  evidence  that  the  general 
reputation  of  the  prosecutrix  for  chastity  was  bad  is  admissible. 
State  V.  Scott,  553. 

2.  Pboof  op  Unckasttty  of  Pbosecutbix  Inadmissible  in  Statu- 
tory Pbosecution.  It  is  inadmissible  in  a  prosecution  for  stat- 
utory rape,  where  sexual  intercourse  is  had  with  a  female  under 
the  age  of  consent,  to  prove  that  the  general  reputation  of  the 
prosecutrix  for  chastity  is  bad.    State  v.  Scott,  553. 

3.  Pboof  of  Specific  Unchaste  Acts  on  the  Pabt  of  Pbosecutbix 
Inadmissible.  If  it  is  desired  to  prove  that  a  prosecutrix  in  a 
rape  case  is  a  lewd  woman,  that  may  only  be  done  by  attacking 
her  general  reputation  for  chastity  and  morality,  and  not  by 
showing  specific  acts  of  wrongdoing.    State  v.  Scott,  553. 

4.  Pboof  of  Female's  Unchastity  not  Competent  whebe  Accused 
Denies  any  Sexual  Relations.  In  a  rape  case,  where  defend- 
ant denied  that  he  was  with  the  prosecutrix  on  the  night  in 
which  he  was  alleged  to  have  committed  the  wrongful  act,  or 
that  he  ever  had  sexual  intercourse  with  her,  accused  was  not 
entitled  to  prove  that  the  general  reputation  of  the  prosecutri]( 
ior  chastity  was  bad,  at  least  when  not  introduced  for  the  pur- 
pose of  affecting  the  credibility  of  the  prosecutrix.  State  v. 
Scott,  553. 

RATIFICATION  OF  VOID  ACTS.    See  "Corpobations." 

RECEIVER'S  AUTHORITY.    See  "Banks  and  Banking." 

REPUTATION  OF  WITNESS.    See  "Cbiminal  Law,"  "Rape." 

REFORMATION  OF  INSTRUMENTS. 

1.  Pboof  of  Mutual  Mistake  to  Authobize  Refobmation  Must  bb 
CoNTiNCiNO,    Mutual  mistakes  can  be  corrected,  and  courts  will 
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reform  a  contract  so  as  to  express  what  the  parties  actually 
agreed  on  and  make' it  express  the  terms  on  which  the  minds 
of  both  parties  met,  but  the  proof  must  be  clear,  distinct,  satis- 
factory, and  convincing,  and  not  merely  a  preponderance  of  the 
evidence.    Cram  et  ai.  v.  Reynolds,  384. 

2.  Mistake  in  Omission  from  Contbact  of  Wateb  Rights  ob  Stock 
Shown  bt  Evidence.  EMdence  held  to  show  that  written  con- 
tract for  the  sale  of  land  by  defendants  to  plaintififs  omitted  cer- 
tain water  rights  or  shares  of  stock  in  an  irrigation  company 
by  mutual  mistake  of  the  parties  known  to  and  fraudulently 
relied  upon  by  a  defendant    Cram  et  al,  v,  Reynolds,  384.   ^ 

REPLEVIN. 

1.  Sufficiency  of  Allegations  as  to  Possession.  Complaint,  in 
action  in  claim  and  delivery,  held  defective  in  falling  to  allege 
plaintiff's  right  to  possession  of  the  property  at  the  time  of 
bringing  the  action.    Bush  v.  Bush  et  ux.,  237. 

2.  Right  of  Owner  to  Being  Action.  Owner  has  no  right  to  bring 
action  in  claim  and  delivery,  unless  he  is  entitled  to  immediate 
possession  of  the  property.    Bush  v.  Bush  et  ux.,  237. 

3.  Pi-eading  of  Right  of  Possession.  Complaint  in  action  in  claim 
and  delivery  should  state  facts  from  which  it  may  be  inferred 
with  reasonable  certainty  that  plaintiff  id  entitled  to  poflses8i<m 
of  property  at  time  of  commencement  of  action;  an  allegation 
of  ownership  being  insufficient,  inasmuch  as  owner  may  not  be 
entitled  to  possession.    Bush  v.  Bush  et  ux.,  237. 

4.  Elements  of  Action  in  Action  in  Claim  and  Deliveby.  The 
essential  elementa  of  an  action  in  claim  and  delivery  are  the 
same  as  in  the  common-law  action  of  replevin.  Bush  v.  Bush 
et  ux.,  237. 

RESCISSION  OP  CONTRACT.    See  "Conteacts,"  "Vendor  and  Pub- 
chaser." 

RES  IPSA  LOQUITUR.    See  "M:asteb  and  Servant." 

RIGHTS  OP  VEHICLES.    See  "Municipal  Corporations." 

SALES. 

1.  Release  Construed.  A  clause  in  a  "guaranty  contract,"  In 
which  a  seller  warranted  a  stallion  to  be  serviceably  sound, 
"this  contract  expires,  and  the  seller  is  hereby  released  from  any 
further  obligations  to  the  purchasers  after  April  1,  1915,"  had 
the  effect  of  releasing  the  seller  from  any  duties  or  defaults  oc- 
curring after  April  1,  1915,  but  did  not  prevent  the  purchasers 
from  suing  for  defaults  occurring  prior  to  such  date.  Clark  et 
al.  V.  Lund,  284. 

2.  Release  from  Further  Liability  not  Covenant  to  Refbain 
FROM  Suit.  A  clause  in  a  "guaranty  contract,"  in  which  a 
seller  represented  and  warranted  a  stallion,  "this  contract  ex- 
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pires,  and  the  seller  is  hereby  released  from  any  further  obliga- 
tions to  the  purchaser  after  April  1,  1915/'  was  not  a  covenant 
or  agreement  not  to  sue  on  the  contract  after  April  1,  19l5. 
Clark  et  ah  v,  Lund,  284. 

SCHOOLrS  AND  SCHOOL  DISTRICTS.     See  "Mandamus." 

1.  Tax  Levy  Limited  to  Seven  Mills,  Including  School  Sites. 
Tax  levies  for  county  school  districts  of  the  first  class  should  be 
made  without  regard  to  the  proviso  of  Comp.  Laws  1917, 
section  4624,  which  is  void  for  making  discriminatory  classifica- 
tions of  property  valuation  in  regulating  maximum  assessment 
for  any  year,  but  should  be  made  in  accordance  with  Laws  1911, 
chapter  135,  amending  Comp.  Laws  1907,  section  1891x27,  limit- 
ing the  assessment  to  five  and  one-half  mills,  with  an  additional 
one  and  one-half  mills  exclusively  for  purchase  of  school  sites 
and  erection  of  buildings.  Board  of  Education  of  Granite  School 
DUt,  V,  BHllman,  125. 

2.  AwABD  OF  Compensation  Need  not  be  Verified  oa  Audited. 
Compensation  awarded  a  school  teacher  under  the  Workmen's 
Compensation  Act  is  a  liquidated  claim  partaking  of  the  nature 
of  a  judgment  against  the  school  district,  and  the  board  has  no 
discretion  respecting  its  allowance  or  payment,  and  hence  it 
need  not  be  verified  or  audited.  Woodcock  v.  Board  of  Educa- 
tion of  Bait  Lake  City,  458. 

3.  Not  Liable  fob  Pebsonal  Injuries.  Actions  for  damages  for 
personal  injuries  will  not  lie  against  school  districts;  such  dis- 
tricts being  corporations  with  limited  powers  which  act  merely 
on  behalf  of  the  state  in  discharging  the  duty  of  educating  the 
children  of  school  age  in  the  public  schools  created  by  the  gen- 
eral laws.  Woodcock  v.  Board  of  Education  of  Salt  Lake  City 
et  ah,  458. 

SPEXIJIFIC  PERFORMANCE. 

1.  Option  Sufficiently  Definfte  Rbqabding  Time  of  Payment.  An 
option  to  purchase  land  providing  that  one-fourth  of  the  price 
should  be  paid  in  cash,  one-fourth  on  or  before  a  specified  date, 
and  "balance  ten  years  time  at  eight  per  cent,  per  annum,'*  was 
sufficiently  definite  as  to  the  time  of  payment  of  principal  and 
interest  to  justify  specific  performance.  Thomas  v,  Johnson, 
424. 

2.  Option  not  Fatally  Uncertain.  An  option  to  purchase  land 
providing  for  the  transfer  of  title  subject  only  to  such  liens  and 
incumbrances  as  were  to  be  assumed  implied  some  form  of 
security,  and  was  not  too  indefinite  to  be  specifically  enforced 
in  the  absence  of  any  showing  that  the  security  contemplated 
was  inadequate.    Thomas  v.  Johnson,  424. 

STATUTES. 

1.  Intent  Must  be  Given  Effect.  Unless  there  is  some  constitu- 
tional or  other  fundamental  objection,  it  is  the  duty  of  the 
courts  to  place  such  a  construction  upon  the  difiterent  provisions 
of  the  statutes  as  will  make  the  legislative  intention  effective, 
unless  prevented  from  doing  so  by  the  ordinary  rules  and  canons 
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of  interpretation  and  construction.    Wbodcock  v.  Board  of  Edu^ 
cation  of  Salt  Lake  City  et  al.,  458. 

2.  Title  of  Act  Authorizing  Receiver  to  Enforce  Double  Uabil- 
iTY  ON  Bank  Sixjck.  The  provisions  authorizing  a  receiver  of 
an  insolvent  bank  to  enforce  the  double  liability  of  stockholders, 
found  in  section  34  of  the  General  Banking  Act,  is  not  a  sep- 
arate and  distinct  subject  from  the  general  act.  Lynch  v, 
Jacohsen,  129. 

3.  Express  Mention  and  Impued  Exclusion.  The  maxim  "Bx- 
pressio  unius  est  exclusio  alter ius/'  is  merely  a  technical  rule 
of  construction  and  cannot  be  used  to  thwart  or  subvert  the 
obvious  intention  of  the  Legislature,  and  is  properly  applied 
only  when  the  legislative  intent  is  not  plainly  expressed.  Booth 
V.  Midvale  City,  220. 

STATUTES  CITPD,  CONSTRUED  OR  APPLIED. 

Compiled  Laws  of  Utah  1876. 

Section  1121.    New  action  on  reversal — One  year  limit 516 

Compiled  Laws  of  Utah  1888. 
Section  3160.    New  action  on  reversal — One  year  limit....  516 
Revised  Statutes  of  Utah  1898. 

Section  382.    Liability  of  bank  stockholders 134 

Section  390.    Banks — ^Impairment  of  capital — Receiver 134 

Section  2893.  New  action  on  reversal  or  failure  not  upon 
merits    516 

Compiled  Laws  of  Utah  1907. 

Section  507.    Subd.   24.     County  Commissioners — Maintain 

roads  and  bridges  193 

Section  2877.    Civil  procedure — Limitations — ^Liability  cre- 

atiBd   by  statute 286 

Section  2893.    New  action  after  failure  not  upon  merits...  516 

Section  3005.    Civil  procedure— Amendments— Default 477 

Section  3478.    Jury  to  decide  questions  of  fact 161 

Session  Laws  1909. 

Chapter  118.    County  Commissioners — ^Powers  as  to  roads  193 

Session  Laws  1911. 

Chapter  25.    Banking  corporations  and  banks 134 

Chapter  25,  Section  34.    Banks— Receiver — Duties  -v 140 

Chapter  119,  Section  511x24.  County  Commissioners — ^Pow- 
ers    193 

Chapter  135.    County  school  districts  of  the  first  class 128 

Session  Laws  1913. 

Chapter  96.  County  school  districts  of  the  first  class — 
How   constituted    128 

Chapter  10.  Corporations— Franchise  expired — May  con- 
tinue    397 
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Session  Laws  1915. 

Chapter  78.    County  school  districts  of  the  first  class 128 

Compiled  Laws  of  Utah  1917. 

Section  50.    Animals — Constable  poundkeeper  of  precinct..  ?50 
Section  59.    Trespassing  animals — ^Appraisement  of  damages  250 

Section  570x2.    Cities — Powers  of  Council— Objects 374-375 

Section  570Jc8.    City  Councils-Powers— To  lay  out  streets. .  224 
Section  570x69.    Cities—Power  of  Council—Factories,  etc.  450 
Section  570x70.    Cities— Power  of  Council — Offensive  trades  450 
Section  570x87.    Cities — Power   of    Council    to    pass    ordi- 
nances     450 

Section  671,  Subd.  3.    Annual  tax  levies  in  cities — ^Limits  224 
Section  673.    Cities — Special  taxes — Local  improvements..  224 

Section  674.    Cities — Special  taxes— Ordinary  repairs 224 

Section  675.    Cities— ^Paving  taxes— How  levied 224 

Section  870.    Corporation — ^Franchise     expired — ^May     con- 
tinue    397 

Section  1815.    Juvenile  Court — Jurisdiction  308 

Section  1818.    Juvenile  Court — Hearing— Notice  to  parent  308 

Section  1829.    Juvenile  Courts— Delinquent  child 326 

Section  2577.    Legal    proceedings— (Poor    persons — Costs — 

Oath  610 

Section  2908.    Homesteads — ^When  husband  or  wife  deserts  551 

Section  2992.    Homesteads — ^Right   to   occupy 551 

Section  2999.    Divorce— Complaint— Testimony — Decree    ..  600 

Section  3000.    Id.— Children— Disposal   of  property 551-600 

Section  3002.    Id.  becomes  absolute  when 599 

Section  3087.    Industrial    Commission — ^Action    to    vacate 

order    45 

Section  3110.    Workmen's  Compensation  —  E^mployers  — 

School  districts   464 

Section  3111.    Id.     Employes  —   Teachers   —   Exceptions 

464-491-501-608 

Section  3113.    -Workmen's  Compensation— Payments  of 485 

Section  3114.    Id.    Securement  of  by  employer 485 

Section  3116.    Id.    Policy  to  cover  entire  liability 486 

Section  3117.    Id.    Notice  as  to  injury— ^Jurisdiction 486 

Section  3118.    Id.    Insolvency  of  Employer — Payment 487 

Section  3119.    Workmen's    Compensation  —  Insurance    by 

school  districts   464-487 

Section  3122.    Workmen's  Compensation — Employes  covered  216 

Section  3126.    Id.    Employe  injured  out  of  State 488 

Section  3127.    Id.    Conditional  liability  of  employers 488 

Section  3130.    Workmen's  Compensation — Right  of  injured 

employe 462 

Section  3134.    Id.    Employe's  option— Waiver  of  right 488 

Section  3144.    Industrial   Commission — ^Powers   and    juris- 
diction    264 

Section  3145.    Industrial  Commission — Lump  sum  pasrments  264 
Section  3146.    Industrial  Commission — Exemptions  of  Com- 
pensation      266 

Section  3148.    Industrial   Commission — Claimant   may   ap- 
peal to  district  court 262 

Section  3151.    Industrial  Commission  —  Compensation  — 
Waiver  by  employe  invalid 267 
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Section  3341,    Intoxicating   liquors   objects   of  prohibitory 

„    ,Jaw      51^7-78 

Section  3342.    Intoxicating  liquors— Definitions    78 

Section  3343.     Id.    Prohibitions  —  Sale  —  Manufacture  — 

Transporting — ^Possessing    56-64 

Section  3344.     Intoxicating  liquors — Enforcement    78 

Section  3345.    Intoxicating  liquors — ^Penalties  78 

Section  3346.    Intoxicating    liquors — Sales    and    shipments    79 
Section  3347.    Intoxicating    liquors— Permit— Exceptions- 
Records   79 

Section  3348.    Intoxicating  liquors— Retail   ....!!.!.!!.!.!     79 
Setcion  3349.     Intoxicating  liquors  —  Vinegar  —  Cider  — 

Food  preparations  79 

Section  3350.    Intoxicating  liquors — ^Property  used  in  vl*<>- 

lation  of  law 79 

Section  3351.  ,  Intoxicating  liquors — Injunction  and  abate> 

ment 79 

Section  3352.    Intoxicating  liquors— 'Lease  void— PremiseB 

nuisance   79 

Section  3353.    Intoxicating     liquors  —  Owner     to     abate 

nuisance  79 

Section  3354.     Intoxicating  liquors — ^Duties  of  officers. ..  .70-79 
Section  3355.    Intoxicating    liquors — Seized    property    not 

released    gO 

Section  3356.    Intoxicating  liquors — ^Evidence  of  sale. /,,,.     80 
Section  3357.    Intoxicating  liquors— Jurisdiction  of  courts  62-80 
Section  3358.    Intoxicating    liquors — Seized    property    de- 
stroyed— Costs    81 

Section  3359.    Intoxicating     liquors— Arrest     and     seizure 

without  warrant 59-81-99 

Section  3361.    Intoxicating     liquors—Drinking     in     public 

a  misdemeanor  67 

Section  3753.    Liens— Liability   of   City— Bonds   on   public 

work 369 

Section  3978.    Motor  vehicles— Rules  of  the  road 416 

Section  3985.    Motor  vehicles— Rights  on  highways 416 

Section  4624.    Levy — ^Limit   in   county   school   districts   of 

the  first  class 125 

Section  4680.    Board  of  education  a  body  corporate 465 

Section  4681.    Id.    Powers  and  duties  defined 465 

Section  4682.    Id.     Sale  of  sites  and  buildings 465 

Section  4683.    Id.    Suits  by  and  against 465 

Section  4704.    City  school  tax— Annual  levy— Limit 46< 

Section  5588.    State  lands  —Purchase  —Application  —Pre- 
ferred claimant 405-408 

Section  5839.    Statutes  to  be  liberally  construed ...  56-88-217-501 

Section  5848.    Rules  for  construction  of  statutes 61 

Section  6468.    Civil  procedure— Limitations— LiabiUty  cre- 
ated by  statute 287 

Section  6484.    New  action  after  failure  not  upon  the  merits 

103-114-512-516 

Section  6538.    Action— How  commenced    602 

Section  6546.    Complaint— Filed— Ten  days— Copy— Return  602 
Section  6619.    Civil  procedure — Discretion  of  court  as  to 

amendments,  extension,  etc 480 

Section  6622.    Civil     procedure — ^EJrrors     not     substantial 

disregarded    245 

Section  6782.    Jury  trial— Demand— Deposit— Waiver    361 

Section  6827.    Trial  by  court— Demand  for  jury 361 
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Section  6848.    When  action  may  be  dismissed  or  nonsuit 

entered    616 

Section  6859.    Judgment  of  dismissal,  except  on  merits  not 

a  bar  516 

Section  6934.    Execution  sale  —  How  conducted  —  Debtor 

may  direct 446 

Section  6967.    Form  of  exceptions — How  bill  made  up 683 

Section  6968.    Exception  disregarded  when 

Section  6969.    Bill    of     exceptions— Settlement— Signing— 

Time 691 

Section  6978.    New  trials— Grounds  for 303 

Section  6979.    New  trials— Application  for 303 

Section  6983.  New  trials — Court  may  grant  on  own  motion  302 
Section  7023.    Civil  procedure — ^Time  for  service  extended  479 

Section  7040.    Costs  on  appeal  from  Justice's  Court 356 

Section  7048.    Justice's  Court — Costs  on  appeal — Re-taxing  356 

Section  7208.    Jury  to  decide  questions  of  fact 161 

Section  7391.    Mandamus  —  Jurisdiction  —  When     writ 

granted  407-507 

Section  7392.    Id.     Ordinary  remedy  inadequate — ^Affblavit  608 
Section  7514.    Justice's  Courts  -^Appeals  — Notice  —Judg- 
ment —  Time 271 

Section  7596.    Administration — ^To  whom  granted 254 

Section  7597.    Administration — ^Relatives    preferred — Cred- 
itors    .• 254 

Section  7598.  Administration — ^Failure  of  person  entitled  254 
Section  7600.  Administration — Married  woman — Objection  254 
Section  7643.    F^unily  support — Possession  of  homestead ...     34 

Section  7666.    Payment  of  funeral  and  family  expenses 37 

Section  7718.    EiXecutors — ^Possession  of  real  and  personal 

estate  39 

Section  7739.    E)xecutors  and  administrators — Compensation    40 

Section  7750.    Executors — Oral  proof  of  payments 38 

Section  7767.    Taxes  paid  before  distribution  of  estate 39 

Section  7915.    Punishment — Persons      liable — ^Exceptions — 

Children    .' 326 

Section  8032,  Subd.  2.    Justifiable     homicide— Defense     of 

habitation 321 

Section  8033.    Justifiable    homicide — Bare    fear    does    not 

justify   322 

Section  8259.    Penal  code — ^Burglary  in  second  degree 321 

Section  8344.    Obtaining   money   by    fraud    punishable   as 

larceny 633 

Section  8561.    Lawful  resistance — Illegal  attempt  by  force  322 
Section  8780.    Criminal  procedure — Information — ^Nolle  pros  233 
Section  8991.    False  pretenses  — ^Evidence  — ^Writing  — Two 
witnesses    534 

Session  Laws  of  1919. 

Chapter  63,  Section  3148a.    Industrial  Commission  —  Writ 
of  Review  to  Supreme  Court 262 

CONSTITUTION. 

Article  1,  Section  10.    Trial  by.  jury— Civil  cases-^Demand  861 
Article  1,  Section  11.    Courts  open — Redress  of  injuries. . .  608 
Article  12,  Section  18.    Liability  of  stockholders  of  banks  134 
Article  14,  Section  3.    Debts  of  cities,  counties,  etc.,  not  to 
exceed  revenue — Exception   371 
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TRIAL.    See  "Criminal  Law." 

1.  E3BBOB  IN  Refusing  Instbuction  not  Cubed  by  Instbuction 
Given.  In  an  action  for  breach  of  a  contract  to  deliver  lambs 
wherein  defendant  claimed  that  only  wether  lambe  raised  from 
his  own  herd  were  to  be  included,  refusal  of  an  instruction  that 
the  contract  did  not  contain  such  a  limitation  held  not  cured 
by  another  instruction  merely  to  the  effect  that  the  breadi  of 
the  contract  gave  rise  to  a  cause  of  action  for  damages;  such 
instruction  being  in  no  sense  an  interpretation  of  the  legal 
rights  of  the  parties.    Armstrong  v.  Larsen,  347. 

2.  iNSTBUCnON  SUBMITTINO  ISSUB  OF  BBEACH  OF  CONTBACX,  NOT  AP- 
PLICABLE TO  Issue,  Erbob.  In  an  action  for  breach  of  a  contract 
to  deliver  lambs,  where  defendant  while  admitting  the  breach 
claimed  the  subsequent  contract  provided  merely  for  the  de- 
livery of  wether  lambs  born  of  his  own  herd,  instructions  sub- 
mitting the  issue  of  breach  to  the  jury  held  erroneous.  Arm- 
strong V.  Larsen,  347. 

3.  MonoN  FOB  DiBECTED  Vebdict  Must  Specift  Insufficiency  of 
Evidence.  Where  defendant's  motion  for  directed  verdict  was 
wholly  general  and  did  not  specify  wherein  the  evidence  was  in- 
sufficient, the  overruling  of  the  same  could  not  place  the  trial 
court  in  error.    Hansen  v.  Oregon  Short  Line  R.  Co.,  Ull. 

4.  RuLF.  AS  TO  Pointing  out  Insufficiency  of  the  EMdence  Dis- 

TINGUIBUM>  FBOM  REQUIBEMENT  ON  MOTION  FOB  DiBECTED  VeBDICT. 

Court  rule  26,  54  Utah  XV.,  (97  Pac.  x),  providing  that,  when 
the  alleged  error  is  on  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  or  justify  the  verdict,  the  particulars  shall 
be  specified,  is  applicable  to  the  Appellate  Court,  and  has  no 
application  to  the  rule  of  practice  requiring  party  moving  for 
directed  veMict  to  point  out  the  insufficiency  of  the  evidence. 
Hansen  v.  Oregon  Short  Line  R,  Co,,  677. 

5.  Testimony  Assumed  Tbue  on  Nonsuit.  Testimony  for  plaintiff 
must  be  assumed  to  be  true  on  motion  for  nonsuit.  Valiotis  v. 
Utah-Apex  Mining  Co.,  151. 

6.  Impeachment  by  Showing  Contbadictoby  Statements.  A  state- 
ment signed  by  a  witness  and  containing  statements  of  fact  in- 
consistent with  his  testimony  is  competent  only  for  purpose  of 
impeachment,  and  therefore  raises  a  question  of  credibility  of 
the  witness  for  jury  and  not  the  court  to  decide.  Valiotis  v. 
Utah-Apex  Mining  Co,,  151. 

7.  Nonsuit  Impbopeb  in  Pace  of  Sustaining  Testimony.  Court 
properly  overruled  motion  for  nonsuit  where  plaintiff's  evidence 
tended  to  prove  his  cause  of  action.  Valiotis  v.  Utah-Apex  Min- 
ing Co.,  151. 

8.  Plaintiff  Entitled  to  Intebences  on  Motion  fob  Nonsuit.  On 
motion  for  nonsuit,  court  must  give  to  the  plaintiff  the  benefit  of 
every  fair  and  reasonable  inference  that  might  properly  be 
drawn  from  the  evidence  by  the  jury.  Valiotis  v.  Utah-Apex 
Mining  Co.,  151. 

9.  Tbial — ^Necessity  of  Request  fob  Instbuctions.  If  it  was  the 
contention  of  employer,  being  sued  for  injuries  to  employ^  from 
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broken  rung  in  ladder,  that  question  of  whether  broken  rung 
rendered  ladder  unsafe,  was  for  jury,  such  Idea  should  have 
been  embodied  in  a  proper  request.  Valiotis  v.  TJtah^Apex 
Mining  Co.,  151. 

10.  Instructions  Singling  out  Pacts  Impbopeb.  In  action  for  in- 
juries to  employ^,  instruction  held  properly  refused,  in  that  by 
singling  out  certain  facts  which  the  evidence  tended  to  prove 
it  invaded  province  of  jury.  YaHotis  v,  Utah-Apex  Mining  Co., 
151. 

11.  Offeb  of  Pboof  Stands  in  Same  Position  as  Pleading.  An  offer 
of  proof  stands  in  the  same  position  as  a  pleading,  and  if  it  is 
in  any  sense  contradictory  it  will  be  construed  when  presented 
against  him  who  relies  upon  it    Roe  v.  Bchweitzer,  204. 

12.  Discbetionaby  with  Coubt  to  Gbant  Tbial  by  Juby  Whebe  Is- 
sues ABE  PuBEi^Y  Equitable.  Where  issues  to  be  tried  are  purely 
equitable,  the  question  of  granting  trial  by  jury  is  one  wholly 
within  the  discretion  of  the  court.    In  re  Belinda  Estate,  572. 

ULTRA  VIRES  ACTS.     See  "CJobpobations,"  "Municipal  CoBPiOHA- 

TIONS." 

VENDOR  AND  PURCHASER. 

1.  Tendeb  of  Pbicb  NOT  Requibed  Whebe  Vendeb  Repudiates  Con- 
TBACT.  Under  an  option  for  the  sale  of  land  providing  that,  if 
the  optionee  should  ofTer  to  comply  with  the  terms  of  payment, 
the  optionor  would  convey  and  furnish  an  abstract,  a  tender  of 
the  price  by  the  optionee  was  unnecessary  where  he  offered  to 
proceed  with  the  agreement,  and  the  optionor,  instead  of  furnish- 
ing an  abstract,  repudiated  the  contract  and  said  there  was  no 
contract.    Thomas  v.  Johnson,  424. 

2.  Nominal  Considebation  fob  Option  Sufficient.  One  dollar  is 
an  adequate  consideration  for  an  option  to  purchase  land  if 
the  consideration  for  the  purchase  of  the  land  is  adequate. 
Thomas  v,  Johnson,  424. 

3.  Rescission  |x>b  Default  of  Vendobs  Relieves  Pubchaseb  fbom 
PuTUBE  Payments.  Where  defendants,  vendors,  agreed  to  make, 
when  due,  a  payment  to  become  due  the  United  Statep  on  the 
land  sold,  and  defaulted  therein,  and  secured  an  extension  of 
time  for  such  payment,  and  demanded  that  plaintiff  purchaser 
pay  the  same,  plaintiff  could  then  rescind  and  demand  return  of 
his  money  paid,  and  he  was  not  required  to  pay  vendors  a  sum 
subsequently  becoming  due  under  the  purchase  cofitract.  Pool 
V,  Motter,  288. 

VERDICT  SET  ASIDE.    See  "New  Tbial." 

VEXATIOUS  ACTIONS.    See  "Costs." 

WAIVER  OF  NOTICE.    See  "Infants." 

WATERS  AND  WATER  COURSES. 
1,   Evidence    Suppobting   Judgment   Detbbminino   Ownebship   op 
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Water  Fqjivo.  In  suit  for  decree  adjudging  plaintiifs  to  be  the 
owners  of  a. water  filing  made  by  an  individual  defendant,  and 
quieting  title  thereto  against  him  and  his  successor,  the  cor- 
porate defendant,  also  annulling  the  individual  defendant's  as- 
signment of  the  filing  to  the  corporate  defendant,  evidence  held 
to  support  finding  that  the  corporate  defendant  had  notice  of 
plaintiff's  interest  in  the  water  filing.  Bracken  et  aJ,  v.  Chad- 
hum,  430. 

2.  Assignee  of  Water  Filing  with  Notice  Took  Sxtbjbct  to  Ad- 
verse Rights.  A  reclamation  company,  which  accepted  assign- 
ment of  a  water  filing  with  notice  of  an  adverse  interest  therein, 
took  subject  to  all  the  equities  and  rights  of  the  adverse  parties. 
Bracken  et  oL  v,  Chadbum,  430. 

WILLS.    See  "Executors  and  Administrators." 

WITNESSES.    See  "Evidence,"  "Criminal  Law." 

1.  Cross-examination  of  Defendant  rt  Repeating  Testimony  of 
Prosecutrix  Held  Improper.  Where  accused  on  his  examination 
in  chief  denied  the  rape,  and  denied  that  he  was  with  the  prose- 
cutrix on  the  occasion  testified  to  by  her,  it  was  error  for  the 
prosecuting  attorney  on  cross-examination  to  repeat  in  his  ques- 
tions all  that  was  testified  to  by  prosecutrix  by  asking  numerous 
questions  in  each  one  of  which  some  fact  or  facts  stated  by  her 
were  included.    State  v,  Scott,  553. 

2.  Improper  for  Prosecuting  Attorney  to  Cross-examine  Charao^ 
TER  Witness  as  to  Own  Characteb.  In  a  prosecution  for  rape, 
where  defendant  produced  a  witness  to  testify  that  the  general 
reputation  of  the  prosecutrix  for  truth  and  veracity  was  bad,  it 
was  error  for  the  court  on  cross-examination  to  permit  the 
prosecuting  attorney  to  ask  the  witness  as  to  what  hfs  reputa- 
tion was  in  the  community  for  truth  and  veracity;  his  own 
reputation  being  foreign  to  matter  testified  to  in  chief.  State 
V,  Scott,  553. 

3.  State  May  not  Impeach  Oww  Wftness  by  Showing  Reputation, 
but  May  Show  Inconsistent  Statements.  The  state  may  not 
impeach  its  own  witness  by  showing  his  general  reputation  for 
truth  and  veracity,  but,  where  a  witness  makes  conflicting  state- 
ments, may  call  his  attention  to  such  statements,  and  in  case 
he  has  misled  or  deceived  the  state  to  its  prejudice,  it  may,  un- 
der certain  circumstances,  produce  the  persons  who  heard  him 
make  the  statements  which  conflict  with  his  testimony,  and 
show  by  them  what  the  witness  said.    State  v.  Scott,  553. 

4.  EiRROR  TO  Permit  Prosecutor  to  Interrogate  Own  Witj^ess  for 
Purpose  of  Impeachment.  The  court  erred  in  permitting  pros- 
ecuting attorney  to  interrogate  a  witness  for  the  state  for  the 
purpose  of  impeachment  by  showing  Inconsistent  statements, 
where  the  witness  made  no  contradictory  statements,  and  had 
not  misled  the  state  as  to  what  his  testimony  would  be.  State  v. 
Scott,  553. 

5.  Collateral  Facts  May  Sometimes  be  Shown  on  Cross-examina- 
tion of  Defendant  to  a  Limited  Degree.    While  collateral  facts 


Digitized  by 


Google 


55  Utah]  Witnesses  663 

may  very  often  be  shown  on  cross-examination  to  affect  the 
credibility  of  an  accused,  and  while  such  matters  ,are  largely 
within  the  sound  discretion  of  the  trial  courts,  there  must  be  a 
limit  to  the  introduction  of  collateral  matter.  State  v.  Scott, 
553. 

6.  IMPBOPEB    TO    PERBilT    CbOSS-EXAMI NATION    OF    ACCUSED    IN    RAPE 

Case  Concebning  Divobce  fbom  Wife.  In  a  prosecution  for  rape, 
cross-examining  defendant  with  respect  to  his  obtaining  a  di- 
vorce from  his  first  wife,  and  when  he  obtained  it,  thereby  inti- 
mating that  he  had  commenced  keeping  company  with  his  pres- 
ent wife  before  he  had  obtained  the  divorce  from  his  first  wife, 
was  entirely  collateral  to  any  issue  in  the  case.  State  v.  Scott, 
553. 

7.  Pboof  of  Intebcoubse  with  Thibd  Pebson  Sokiitimes  Competent 
TO  Show  Motive  of  Pbosecuting  Witness.  In  a  prosecution  for 
rape,  where  it  was  the  theory  of  defendant  that  prosecutrix  had 
intercourse  with  a  third  person,  and  that,  to  shield  herself  in 
view  of  supposed  pregnancy,  she  wrongfully  charged  defendant 
with  the  offense,  the  accused  had  the  right  to  prove  by  the 
prosecutrix  on  cross-examination  that  such  was  her  purpose  in 
lodging  the  complaint,,  and  to  establish  that  fact,  could  prove 
that  she  had  had  intercourse  with  such  third  person.  State  v. 
Scott,  553. 

8.  State  Cannot  Assail  Own  Witness  fob  Pubpose  of  Impeaching. 
In  a  criminal  prosecution,  when  a  dealer  testified  as  to  time 
that  accused  bought  certain  articles  from  him,  and  defendant  on 
cross-examination  introduced  a  sales  slip  showing  a  sale  of  the 
articles  on  a  date  other  than  that  contended  by  the  state  to  be 
the  date  of  the  sale,  the  court  erred  in  permitting  the  state  to 
assail  the  dealer  and  interrogate  him  for  the  purpose  of  im- 
peachment, or  to  reflect  upon  the  motives  of  the  witness  and  his 
veracity,  merely  because  the  dealer  insisted  that  the  date  on  the 
sales  slip  was  the  date  upon  which  the  transaction  was  had. 
State  V,  Scott,  553. 

9.  State  May  Impeach  Chabacteb  Witness.  The  state  has  the 
right  to  impeach  a  witness  produqed  by  defendant,  in  a  prosecu- 
tion for  rape  to  testify  as  to  the  femade's  reptuation  for  truth 
and  veracity,  by  showing  that  his  general  reputation  for  truth 
and  veracity  is  bad,  or  can  assail  his  credibility  by  the  usual 
methods.    State  v.  Scott,  553. 
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